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PREFACK, 


Wirt this volume we pass to another era in the judicial 
history of Texas. Those who have before construed the 
laws of this State, and who have assisted in the effort to 
preserve constitutional freedom for its citizens, again con- 
stitute its court of last resort. 

Peter W. Gray, who was appointed to supply the 
vacancy occasioned by the resignation of Judge Ballin- 
ger, resigned on vhe eighteenth day of April, 1874, and 
died in Houston, Texas, on the third of October, A. D. 
1874, in the fifty-fifth year of his age. 

On presenting to the Supreme Court at Tyler the reso- 
lutions passed by the bar on the occasion of Judge Gray’s 
death, Hon. W. W. Morris addressed the court as 
follows : 


‘* May it please your honors, the members of the bar 
of the Supreme Court of Texas, here assembled, have 
honored me with the duty of presenting the resolutions, 
which I hold in my hand, expressive of their sincere 
respect for the memory of the Hon. Peter W. Gray, the 
sad tidings of whose death have reached us so recently 
and so unexpectedly. Itis requested to ask that they 
be spread on the minutes of the tribunal of which he was, 
for a short time, an honored member, and long a success- 
ful practitioner of high bearing. I will only add that I 
see here our distinguished brother, the Hon. Thomas J. 
Jennings, who was cotemporary with the subject of this 
occasion, and familiar with the history that marks his 
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career to eminence as a citizen, lawyer, and patriot. It is 
hoped that General Jennings will add such remarks as he 
may deem appropriate to this solemn occasion.”’ 


RESOLUTIONS. 


‘*WuereEAs, We have heard with profound sorrow oi 
the death of the Hon. Peter W. Gray, a member of this 
bar, and late an Associate Justice of the Supreme Court 
of Texas, who died at his residence, in the city of Hous- 
ton, on the third instant; and whereas, his brethren de- 
sire to testify and to place on record their appreciation of 
the sterling qualities which he pre-eminently possessed, 
and the esteem in which he was universally held during a 
long and useful life; therefore, 

**1. Resolved, That in the death of Judge Gray the 
State has lost one of its most useful and virtuous citizens, 
the legal profession one of its ablest, most learned, and 
distinguished members, and society deprived of one of its 
brightest ornaments. 

“2. Resolved, That we hold in the highest esteem th 
learning, ability, integrity, and indefatigable industry 
which characterized Judge Gray in his discharge of al! 
the duties he was called upon to perform, as well as 
the purity and excellence of his private character, 
and that we cherish his memory with the highest 
veneration. 

**3. Resolved, That, as an evidence of the respect we 
entertain for the memory of Judge Gray, we will wea: 
the usual badge of mourning for thirty days. 

‘*4. Resolved, That we tender to the bereaved family 
of Judge Gray our deep and heartfelt sympathy, and 
that the chairman of this meeting transmit them a cop) 
of these proceedings. 

“5. Resolved, That the chairman of this theeting pre- 
sent these proceedings to our Supreme Court, with the 
request that they be spread upon its minutes. 


“On motion of Col. Herndon, the press throughout 
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the State are requested to publish the proceedings of this 
meeting. 
‘W. W. Morris, Chairman. 
‘“W. H. Porr, Secretary.” 


Judge Morris moved the court that the resolutions be 
spread upon its minutes. 

The Hon. T. J. Jennings, seconding the motion, de- 
livered a brief address appropriate to the occasion, and 
characterizing especially in terms of the highest appre- 
ciation the personal, professional, and judicial ‘character 
of the deceased. 


‘* He asserted 9s upon his own knowledge and observa- 
tion that the profession and the people of Texas were 
more indebted to Peter W. Gray and R. T. Wheeler for 
our present comparatively clear and intelligible system 
of pleading and procedure than, perhaps, to any other 
persons. After the passage of the act of 1840, adopting 
the common law but rejecting its system of pleading, 
owing to the uncongenial marriage of two such repug- 
nant systems as the civil and common law, the profession 
in Texas was left to struggle often with more difficulty 
‘1s to how to reach the merits of the matters in controversy 
between parties than to discuss and bring them to a fair 
adjudication when fairly placed before the court. In 
this state of outlawry of pleading and procedure, there 
often occurred the most annoying and ridiculous strug- 
gles between our ablest lawyers. The speaker called 
attention to several incidents, presenting in a striking 
manner these formal combats. A suit was brought inthe 
District Court of San Augustine county in favor of an 
administrator de bonis non against his predecessor in 
office, calling him to account for alleged misdeeds, etc. 
Mr. Gould, for the plaintiff, had thrown together all the 
common counts in Chitty’s Pleading, and had stated just 
facts enough to show what the plaintiff desired. R. T. 
Wheeler, for defendant, interposed twenty-seven special 
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exceptions to the petition, amounting altogether to the 
assertion that the matters complained of in plaintiffs pe- 
tition were not cognizable in a court of law, but in a 
court of equity. After Judge Wheeler had made a very 
elaborate argument in support of his exceptions, and the 
plaintiff's counsel had responded by solemn and repress- 
ive silence, and when the judge had proceeded far enough 
in delivering his opinion to indicate that he was about to 
sustain the exceptions, some one whispered unto Gould, 
‘Say, why don’t you tell him there that this is a court 
of equity, ifneed be? Mr. G. arose, begged pardon of 
the court for the interruption, and said what had been 
suggested to him; to which his honor replied, ‘ Well, 
now, perhaps you are right, I hadn’t thought of that; 
and rising to his feet, said, ‘Gentlemen, I will now take 
my seat upon the wool-sack, and as chancellor I over- 
rule the defendant's exceptions.’ 

‘“‘Our law of pleading romained in this crude, unset- 
tled, and uncertain condition until the meeting of the first 
Legislature of the State of Texas in February, 1846, when 
the distinguished gentleman, whose death we now mourn 
in common with all the people of Texas, brought order 
out of chaos and light out of darkness by preparing and 
causing to be passed our well known practice act of 
1846, which initiated and led to our present system of 
pleading and procedure, which, I think we may say, 
without undue partiality for our own work, for the fur- 
therance of justice (the object of all law) is the most per- 
fect among the nations of the earth, old or young. In 
carrying out this great work which Gray initiated, Judge 
Wheeler bore the most conspicuous part, as all the ear- 
lier decisions of our Supreme Court, on matters of plead- 
ing and procedure delivered by him, will testify. 

“ Judge Gray occupied for some years the position of 
judge of our district courts in a district perhaps the most 
enlightened and critical in the State, and bore himself in 
so upright, enlightened, and just a manner, thatif his su- 
perior has been found the bar of Texas have not yet de- 
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termined on who he is. But the last position Judge 
Gray ever held illustrates more perfectly, perhaps, than 
any other part of his life his distinguished patriotism, 
disinterestedness, and stern fidelity to his sense of duty. 
When our present distinguished Governor, himself a 
great lawyer and judge, had, with the entire approbation 
of the bar and people of the State, appointed Judge 
Gray as one of the judges of this honorable court, 
though always of a delicate frame and in failing health, 
he accepted the high position tendered him with that pa- 
triotic courage with which he would have thrown him- 
self in the front of battle with the certainty of laying 
down his life there if his imperiled country had de- 
manded it. He proceeded to discharge for a short time, 
with his usual industry, skill and integrity, the laborious 
and painfully exacting duties of this high office, and the 
speaker was well advised that his opinions there deliv- 
ered will, when published, entitle him to rank with the 
ablest of judges who have ever adorned our supreme 
bench. But when he found that his physical condition 
was not equal to the great labors that position demanded 
of him, instead of lingering in the office and enjoying its 
salary without an equivalent, leaving this judicial tribu- 
nal subject to the great inconvenience of an equally di- 
vided court, with a magnanimity and devotion to duty 
which many men would not have exhibited, he deter- 
mined at once to give back to his country the great ob- 
ject of his long cherished ambition, and promptly re- 
signed his high office. 

‘‘T have performed as well as the suddenness of the 
call would allow the duty which has been assigned me on 
this occasion, that is to illustrate, in a manner necessarily 
brief and feeble, the great service which the deceased ren- 
dered to his country as a legislator, a jurist, and a judge. 
I leave to the members of the bar and the people at and 
near his late home to commemorate his excellence as a 
public-spirited citizen, a noble member of his social circle, 
and a benefactor of all the’needy within his reach.”’ 
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REMARKS OF CuLEF JUSTICE RopeErts. 

I. can say on behalf of the members of the Supreme 
Court, that we fully concur with the bar in the feelings of 
sympathy and respect which they have appropriately ex- 
pressed for the memory of our distinguished brother and 
former associate on this bench, Peter W. Gray, who is 
now no more, and will order the proceedings and resolu- 
tions presented to be spread upon the minutes of the 
court. 

We had occasion not long since, upon his leaving the 
bench from ill health, to testify our high appreciation of 
his worth as a man, as a citizen, and as a distinguished 
jurist, with our sincere regret at the loss of his association 
in the performance of our high and arduous duties. 

Judge Gray was a man that ought to be remembered. 
His life was an example to be followed. He had all the 
elements of character to make him a standard man in 
any position where duty might have called him, whether 
in the forum, in the council, or in the field. Amidst all 
of his high and noble qualities—his varied intelligence, 
his accurate learning, his professional skill, his impatient 
indignation at wrong, his close mental analysis, his stern 
integrity, and his punctilious sense of honor—that which 
distinguished him most of all was his independence of 
character, founded on and prompted by a sense of duty 
which knew no swerving from principle. This leading 
quality, whether in cool deliberation or in hasty action, 
ever present and filling his whole- nature, controlled and 
directed all the rest in the formation of a personal indi- 
viduality that stood out self-reliant and conspicuous, in- 
spiring the confidence and commanding the respect and 
esteem of all those with whom he was in life associated. 

What he was, and what he was esteemed to be, could 
not be measured by any one act that he performed, or by 
any position that he filled, but rather by the series of 
acts in the various positions, by which he built up his 
character and reputation during a third of a century in 
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this country, as the master-builder erects the edifice, by 
piling one stone upon another in regular succession, until 
it rises high in solid stability and in beautiful symmetry, 
so as to be seen and admired far and near by those who 
look upon it. Hence it was that he enjoyed the rare good 
fortune among public men, that his reputation did not 
rise and fall with his successes and defeats in his honor- 
able aspirations for public position. If successful, he 
honored the position, as was expected of him to do; and 
if defeated he still stood forth regarded none the less the 
embodiment of all the solid worth and usefulness he was 
well known to possess, to be exerted in a sphere of life 
always.open to him, and the full measure of which no 
one doubted his filling—his reputation not being founded 
on place or position, the favor of the many or the few, 
but upon a work of his own, fashioned by himself, the 
reliable stability of his own elevated character. 

I first met Judge Gray in the fall of 1847, while hold- 
ing court in exchange with Judge Buckley. He had 
previously been district attorney of that district, but was 
then practicing at the bar; and though a young man, he 
was there in the front rank in his profession. He con 
tinued to rise in his profession, and was soon placed upon 
the district court bench, which position he occupied for a 
good many years, to the great credit of himself and to 
the benefit of the country. Having myself been a dis- 
trict judge as well as most of my present associates, as 
also Chief Justices Hemphill and Wheeler, I may be al- 
lowed here to repeat what I have often said, that I regard 
Judge Gray, upon the whole, the very best district judge 
that ever sat on the district bench of Texas; and this 
is said without any intention to disparage the merits of 
many eminent men who have occupied that position. His 
strong sense of justice, his quickness of decision, his 
accuracy of learning in his profession, and his perfect fa- 
miliarity with our statutes and the decisions of the Su- 
preme Court, pre-eminently fitted him for that position. 
I know that the old court (as we are in the habit of call- 











Xi PREFACE. 


ing it), when the bench was occupied by Justices Hemp- 
hill, Wheeler, and Lipscomb, held Judge Gray’s opinion, 
as exhibited in his charges, in very high estimation. The 
numerous cases in which his rulings were sustained, dur- 
ing the whole time that he was on the district bench, is 
the best evidence of his ability. His opinions delivered 
during the few months that he was on the supreme bench 
will be read with interest by the bar, and will fully equal 
their expectations from his great reputation. 

He has done a good work in his day. He will be re- 
membered long in Texas as a good man, an eminent law- 
yer, a just and enlightened judge, a patriotic citizen, and 
a good Christian. Some of us present are older than he, 
and must soon pass from the stage of action as he has, 
and may deem ourselves fortunate if we shall leave be- 
hind us as fair a name and fame as has Peter W. Gray. 
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SUPREME COURT OF TEXAS. 


AUSTIN TERM, 1874. 


THe SuPREME Court CLERKSHIP. 


i. The clerk appointed by the Supreme Court on the eighth of December, 
A. D. 1873, is continued in office by virtue of that appointment, not- 
withstanding the amendments to the 2d, 3d and 4th Sections of Article 
5 of the Constitution, which effected a radical change in the constitution 
of the court by changing the number of persons composing it as well 
as their tenure of office. 

. The tenure of office of the clerk of the Supreme Court is determined by 
the 5th Section of Article 5 of the Constitution, which was in no re- 
spect affected by the adoption of the Constitutional Amendments. 

3. He derived his appointment, not from the members of the court as indi 

vidual officers, but from their official action as the ‘‘ Supreme Court.” 


co) 


Rosperts, Curler Justice.—W. P. De Normandie hav- 
ing presented to the court the evidence of his right to 
hold the office of clerk of the Supreme Court, together 
with his application, supported by the recommendation 
of respectable attorneys, to be retained in the office, and 
having requested the decision of the court thereon, it is 
deemed proper for the court to make known its decision. 

He was appointed on the sixth day of December, 1869, 
by the Supreme Court, then acting in such capacity by 
military authority. He was retained as said clerk by the 
succeeding court, appointed under the Constitution, and 
by them reappointed on the eighth day of December, 
1873, all which appears upon the minutes of the court. 
Whatever view may be taken of his first appointment, 


the office was vacant at the time of the latter appointment, 
i 
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and was so recognized by himself and the court; the 
appointment was valid as to that court, and he was, un- 
der the provisions of the Constitution, the clerk of that 
court during the time it continued in existence. The 
question is, does he by virtue of his appointment con- 
tinue to be the clerk of the Supreme Court as now organ- 
ized under the amendments to the Constitution lately 
adopted / 

From such consideration as we have been able to give 
the subject, the court is unanimously of the opinion that 
he is. 

The amendments embrace three sections (2, 3, 4,) of 
the ‘‘ Judicial Department,’’ and leaves standing in force 
the 5th Section, which relates to the clerk. It provides 
that ‘‘the Supreme Court shall appoint its own clerk, 
who shall hold his office for four years, unless sooner re- 
moved by the court for good cause, entered of record on 
the minutes of the court. The said clerk shall give bond 
in such manner as is now or may be hereafter required 
by law.”’ The appointment is the act of the court—the 
Supreme Court—and is not affected by a change in the 
persons composing that court. 

The amendments radically change the constitution of 
the court, in the number of persons composing it, in 
their tenure of office, and in their organization, by ecre- 
ating in it a new office—that of Chief Justice—which 
rendered it impracticable to engraft the new court on the 
old one, or to combine in harmonious coalescence the old 
with the new. Still, the tribunal established by the 
amendments is the ‘‘one Supreme Court’ provided for 
by the 1st Section of the judicial department, which re- 
mains unchanged. He derived his appointment, not from 
the members of the court as individual officers, but from 
their official action as the ‘‘Supreme Court.’’ There is 
nothing in the mode of his appointment, his tenure of 
office, or his duties, incompatible with his being the clerk 
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of the ‘‘ Supreme Court”’ as now organized, as well as of 
the ‘Supreme Court” as it existed when he received his 
appointment. 

The force of this conclusion will be readily appre- 
ciated, as it is conceived, by reading in connection the 
first five sections of the judicial department in the Con- 
stitution as it now stands amended. 


‘JUDICIAL DEPARTMENT. 

‘‘Seotion 1. (1) The judicial power of this State 
shall be vested in one Supreme Court, in District 
Courts, and in such inferior courts and magistrates 
as may be created by this Constitution, or by the Leg- 
islature under its authority. (2) The Legislature may 
establish criminal courts in the principal cities within the 
State, with such criminal jurisdiction coextensive with 
the limits of the county wherein such city may be situ- 
ated, and under such regulations as may be prescribed 
by law; and the judge thereof may preside over the 
courts of one or more cities, as the Legislature may di- 
rect. 

‘Sec. 2. That Section 2, Section 3, and Section 4, 
of Article 5, of said Constitution, be so amended as to 
read hereafter as follows, to-wit: Sec. 2. The Supreme 
Court shall consist of one Chief Justice and four Associate 
Justices, any three of whom shall constitute a quorum. 
They shall be appointed by the Governor, by and with 
the advice and consent of the Senate, for a term of nine 
years. All vacancies shall be filled for the unexpired 
term. If a vacancy shall occur, or a term shall expire, 
when the Senate is not in session, the Governor shall fill 
the same by appointment, which shall be sent to the Sen- 
ate within ten days after that body shall assemble, and if 
not confirmed the office shall immediately become vacant. 

‘Sec. 3. The Supreme Court shall have appellate 
jurisdiction only, which, in civil causes and criminal 
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causes, shall be coextensive with the limits of the State. 

Appeals from interlocutory judgments may be allowed, 
with such exceptions and under such regulations as the 
Legislature may prescribe. The Supreme Court and the 
judges thereof shall have power to issue the writ of ha- 
beas corpus, and, under such regulations as may be pre- 
scribed by law, may issue the writ of mandamus and 
such other writs as may be necessary to enforce its own 
jurisdiction. The Supreme Court shall also have power 
to ascertain such matters of fact as may be necessary to 
the proper exercise of its jurisdiction. 

‘‘Sec. 4. The Supreme Court shall hold its sessions at 
the capital and two other places in the State. 

‘Sec. 5. The Supreme Court shall appoint its own 
clerk, who shall hold his office for four years, unless 
sooner removed by the court for good cause, entered of 
record on the minutes of the court. The said clerk shall 
give bond in such manner as is now or may be hereafter 
required by law.”’ 

It is ordered by the court, that this opinion be spread 
on the minutes of the court. 





ABNER LocKetr vy. THE STATE. 


1. An agreement of counsel as to what the charge of the court was on ihe 
trial of a cause will not be regarded by this court on appeal, when the 
same is not authenticated by the approval of the district judge before 
whom the case was tried. 

2. See this case for an indictment for disturbing a congregation assembled 
for religious worship which was held good under Article 284 of the Pe- 
nal Code, before that article was amended by the act of April 23, 1873. 


APPEAL from Bowie. Tried below before the Hon. 
John C. Easton. 
The indictment in this case charged ‘that on the thir- 








































1874. | LockETT v. THE STATE. 5 


Opinion of the Court. e 


tieth day of December, A. D. 1872, in the county of 
Bowie, in said State of Texas, with force and arms, one 
Abner Lockett did, by loud and vociferous talking and 
swearing, at a church known as and called Sandy Grove, 
willfully disturb a congregation thereat assembled for re- 
ligious worship, and conducting themselves in a lawful 
manner.” 

Verdict guilty, and a fine of twenty-five dollars. 

A new trial was asked upon the ground that the law 
under which the defendant was found guilty was not in 
force at the date of finding the indictment. The motion 
was overrnled, and Lockett appealed. 





No brief on file for appellant. 
(reo. Clark, Attorney-General, for the State. 


Roserts, Curer Justice.—There is in the transcript an 
agreement of counsel as to what the charge of the court 
was to the jury, which was not authenticated by the ap- 
proval of the judge presiding. It cannot therefore be 
regarded by this court. There are no statement of facts, 
bill of exceptions, or charge of the court in the record. 

The indictment is good for the offense of disturbing a 
congregation assembled for religious worship, whether 
tested by Article 284 of the Criminal Code, as it stood 
when the indictment was found, or by the same Article 
284 as amended by the act of twenty-third of April, 1873 
(page 43 of Gen. Laws Thirteenth Legislature). The 
words, ‘‘by loud and vociferous talking and swearing,’’ 
do not vitiate the indictment, being merely a description 
of the means of disturbance, though not embraced in the 
article of the code before its amendment. The fine of 
$25 might be assessed by the jury under either the orig- 
inal or amended article. 

Considering, then, the indictment and the verdict, which 
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are all that can be regarded by the court, as the record is 
here presented, there is no error in the judgment of the 
court. It is therefore affirmed. 

AFFIRMED. 


J. G. THomas y. THE STATE. 

1. Appeal does not lie from the refusal of a district judge to grant a writ of 
habeas corpus. 

2. See case held insufficient to authorize the district judge to admit to bail, 
under Paschal’s Digest, Article 2609, providing that a person in legal 
custody ‘‘may be admitted to bail when it appears that any species of 
confinement will endanger his life.” 


APPEAL from Johnson. Tried below before the Hon. 
Charles Soward. 

This is an appeal from an order refusing the writ of 
habeas corpus, on the application of Johnson, whe was 
confined pending his appeal from a conviction for assault 
with intent to murder. 


No brief filed for appellant. 


Browne, for the State, cited Paschal’s Digest, Article 
3185 ; 13 Texas, 79, Brill v. The State. 


REEVEs, ASSOCIATY® JUSTICE.—At the Fall term, 1873, 
of the District Court of Johnson county, the appellant was 
convicted of an assault to murder, and his punishment was 
assessed by the jury to confinement in the penitentiary 
for two years. The court made an order directing the 
sheriff to convey the defendant to the nearest jail for 
safe keeping, to await the action of the Supreme Court. 
Afterwards the defendant applied to Judge Soward fora 
writ of habeas corpus by petition, and which was filed 
twentieth of December, 1873. He sets forth in his peti- 
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tion that he is illegally restrained in his liberty by virtue 
of a commitment under the judgment of conviction, mak- 
ing it a part of the petition, and complains that he is 
in the hands of the sheriff and in confinement, and re- 
strained in his liberty by the sheriff. A further ground 
for the writ, as shown by his petition, is that he is 
afflicted with a constitutional tendency to insanity, and 
that close confinement in jail or other prison, as advised 
by his physician, will develop the disease, and if per- 
sisted in will greatly endanger his health and his life. 
Attached to the petition are the affidavits of his physician 
and of other parties. He asks to be admitted to bail un- 
der Article 2609 of the code. The application for the 
writ was refused by the judge or the court, without refer- 
ence to the exhibits accompanying the petition, on the 
ground, as stated in the order, that the defendant had 
been sentenced by the court to imprisonment in the peni- 
tentiary and notice of appeal given. From this ruling 
the applicant appeals. 

The opinions of the court are not entirely uniform on 
the point whether a review of a decision on habeas corpus 
independently of statutory provisions can be had by ap- 
peal. The weight of authority seems to be that it cannot, 
and that an appeal does not lie, because the judgment is 
not final, and the party is not concluded from applying 
again. (Hurd on Habeas Corpus, 566; Yarbrough v. The 
State, 2 Texas, 519.) 

The Code of Procedure provides for an appeal where 
the decision is against the application. (Article 3183.) 

In He Parte Ainsworth it is held that this article only 
applies after a hearing, and not toa refusal to grant the 
writ, and the appeal was dismissed. (27 Texas, 731.) 

Under the provisions of the code this court cannot re- 
vise the opinion of the court or judge on incidental ques- 
tions arising on the hearing of the application for the writ. 
The appeal must be heard upon the facts and law arising 
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upon the record, and such judgment must be given as the 
law and nature of the case requires. The revision of the 
court is upon the transcript of the proceedings, and the 
judgment is certified to the officer holding the party in 
ii custody, and not remanded to the court or judge whose 





decision may be appealed from. (1 Pas. Dig., Arts. 
1 3220, 3221, 3222, 3225.) 
i W here the application for the writ is refused and there 
1) is no testimony, there would be nothing for the revising 


power of this court to act upon on appeal for bail. 

In the present case it is not perceived that the court 
erred in view of anything contained inthe record. The 
| affidavits accompanying the petition fail to make a case 

that would bring the applicant within the terms of Arti- 
cle 2609, if entitled to relief on other grounds. No opin- 
ion is expressed by the physicians as to what length of 
time in close confinement would probably develop the 
disease. The application was «x parte, on affidavits with- 
out cross-examination or notice, so far as the transcript 
shows. The applicant had been convicted, but it is not 
shown that the conviction was illegal, as alleged in his 
petition. He applies for bail without showing that a re- 
moval to some other place would not be a sufficient pro- 
tection, if his condition of health should make it neces- 
sary. And it is only when any species of confinement 
would endanger his life that bail may be taken under the 
above article. 
As presented, the appeal must be dismissed. 





DISMISSED. 


G. Bowman v. Tue Strate. 


1. Where facts are stated in an application for continuance which may or 
may not be material, the facts in connection therewith which would 
make them material should also be stated. 





Bowman V. THe STATE. 


Opinion of the Court. 


2. Exceptions to the action of the court in overruling an application for con- 
tinuance should be made to appear in a bill of exceptions, rather than 
in the shape of an order or judgment on the minutes. 

3. See opinion for an application for continuance, made by one jointly in- 
dicted with others for theft, which was properly overruled. 


APPEAL from Parker. Tried below before the Hon. 
Charles Soward. 





Hood & McCall, for appellant, relied for a reversal of 
the judgment of conviction in this case chiefly on the ac- 
tion of the court in overruling Bowman’s application for 
acontinuance. They also argued at length the insuffi- 
ciency of the evidence to authorize a conviction. 

The character of the application for continuance and 
the controlling features of the evidence appear in the 
opinion. 


Geo. Clark, Attorney-General, for the State. 


Roperts, Curer Justice.—One of the errors assigned 
is, that the court crred in overruling the application of 
defendant for a continuance. 

The facts sought to be shown by the absent witnesses, 
for whose evidence the continuance was desired, are, that 
his co-defendant was seen in possession of the horses on 
Tuesday of the week they were alleged to have been stolen, 
and that on that day defendant left his father’s, in Tar- 
rant county, and went to Dallas county, after a lame 
horse he had left there, together with other facts tending 
to show that if his co-defendant, Shockley, stole the 
horses, he (defendant) was not with him until they met 
at a restaurant in Fort Worth, Tarrant county, the Thurs- 
day evening afterwards. The answer to this objection is, 
that defendant was jointly with Shockley indicted for 
Stealing the horses in Parker county. The State was not 
bound to prove the stealing to have taken place on the 
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very day or week alleged in the indictment. Persons 
who steal property in one county and carry it into an- 
other, are guilty of theft in the latter as well as in the 
former county. 

Where facts are stated in an application for a continu- 
ance which may or may not be material, the facts in con- 
nection therewith which make them material should also 
be stated in the application. (Bruton v. The State, 21 
Texas, 336.) 

The facts which he seeks to prove as having occurred 
in Tarrant and Dallas counties are not inconsistent with 
the fact that he might have participated with Shockley 
during that week in some act that would have amounted 
to the theft charged. Had there been any doubt of this 
before the trial, the facts of the case then developed made 
it plain and certain. The court did not err in overruling 
the motion for a continuance. 

The recital of facts not proved as constituting the rea- 
sons of the district judge for overruling the application 
for continuance, is not error. That isa question of dis- 
cretionary judicial propriety, or, when inserted in the 
judgment, one of literary taste rather than one of law, 
which this court cannot review. 

It may be proper here, as a point of practice, to remark 
that exceptions to the ruling of the court in overruling 
an application for a continuance should be made to ap- 
pear in a bill of exceptions rather than in the shape of an 
order or judgment upon the minutes, because, among 
other reasons, the opposing counsel’s attention may not 
be called to such an entry when made, not being the pro- 
per place for such proceeding ; and in an exception, the 
reasons of the judge for overruling the motion might well 
appear, if he chose to give any. 

The evidence on the trial exhibits a clear case of 
theft, as charged in the indictment. The court charged 
the law applicable to the facts proved on the trial. 
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The part of the charge particularly eomplained of by 
defendant’s counsel is as follows, to-wit : 

“4. If you have a reasonable doubt of the guilt of 
the defendant, growing out of the evidence, you will 
acquit. 

‘5. By the last preceding charge is meant that in 
order to convict the defendant of the offense charged 
your minds must be satisfied, after considering all the 
evidence, that the defendant is guilty thereof.”’ 

It is contended that the latter charge qualifies and 
weakens the force of the former as to doubts. 

It might have been better to have reversed the order of 
these charges, and have given the first last. The last 
charge, being underscored, may be taken, and so it was 
probably designed, in the strongest sense of the terms 
used, so as to be tantamount to the expression that the 
jury should be fully satisfied of defendant’s guilt before 
they could convict him. There were no facts in evidence 
upon which to raise a doubt of his guilt, and therefore 
the charge could not have misled the jury. (Chandler v. 
The State, 2 Texas, 308.) The law of the case was fairly 
charged by the court, and the charges asked by the de- 
fendant’s counsel might well be refused. (Robinson v. The 
State, 15 Texas, 314; Brown v. The State, 23 Texas, 200.) 

The defense seems to have been based on the idea that 
Shockley had stolen the horses in their range on Moun- 
tain creek, on the line between Dallas and Tarrant coun- 
ties; that defendant got in company with him afterwards, 
and went with him to Weatherford in charge of the 
horses, and that there was no sufficient evidence that de- 
fendant knew that the horses were stolen, or that defend- 
ant participated with him in the act of stealing them. 
There is no evidence tending to establish that view of the 
case. On the contrary, he was seen with Shockley driv- 
ing horses in that range; was seen with Shockley in Tar- 
rant and Parker counties, both controlling these horses: 
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together ; upon being told that he was suspected of hav- 
ing stolen them, assumed to say that the title was good, 
and gave Shockley’s nameas ‘‘Conway.’’ The court did 
not err therefore in overruling the motion for a new trial. 


AFFIRMED. 


DrENNIS Hupson vy. THE STATE. 


1. Under the provisions of the Code of Procedure the objection that the 
grand jury was not legally constituted cannot be raised on a motion 
in arrest of judgment. It can be urged by challenge, and in no other 
way. 

. An indictment commencing, ‘‘In the name and by the authority of the 
State of Texas, the grand jurors for the State of Texas, duly impan- 
neled, charged and sworn by the District Court of the county of Rusk, 
in said State of Texas, to inquire of and present all crimes and offenses 
indictable by said District Court within the body of the county of 
Rusk, on their oath present,” and shown by the records to have been re- 
turned into court, sufficiently shows that it was presented in a court hav- 
ing jurisdiction. 

3. The courts will take notice of the time for holding the District Courts. 

4. The charge of the court must have reference to the evidence; and where 
the facts conduce to establish that defendant may be guilty of some- 
thing less than is charged, the difference between the degrees should be 
explained to the jury; and where any mitigating circumstances appear, 
the effect of the same should be explained by appropriate instructions. 

5. It is not error to refuse to charge the law of manslaughter, or the distinc- 
tion between murder in the first and second degrees, unless there be some- 
thing in the evidence which, if believed by the jury, would reduce the 
offense to manslaughter, or to murder in the second degree. 

6. See facts held by the court to constitute a case of murder in first degree. 


co] 


= 


APPEAL from Rusk. Tried below before the Hon. 
J. B. Williamson. 

Dennis Hudson was indicted for murder on the twelfth 
of September, 1873; on same day capias issued. On the 
13th he was arrested, and on the 20th he was tried and 
convicted of murder in the first degree, with commu- 
tation of punishment to imprisonment for life. 
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Opinion of the Court. 
His motions in arrest of judgment and for new trial 
were overruled, and he appealed. 
The proceedings are set forth carefully in the opinion. 


Drury Field, for appellant. 
Browne, for the State. 


REEVES, AssocraTE JUsTicE.—The appellant was tried” 
and convicted for the murder of one Charley Craig, and 
his punishment fixed by the jury at confinement in the 
penitentiary for life. There was a motion for a new trial 
and motion to arrest the judgment. 

The defendant sought to arrest the judgment on three 
distinct grounds: 

1. Because the grand jury by which the indictment was 
preferred was illegal, the same having been selected by 
the District Court, when, by law, the said grand jury 
should have been selected by the County Court of Rusk 
county, and not by the District Court. 

2. Defendant says the indictment in this cause is insuffi- 
cient because it does not appear in said indictment that it 
was presented in a court having jurisdiction of the same, 
it not appearing from the allegations in said bill of indict- 
ment that it was presented or found during the term of 
the District Court, as required by law. 

3. Because the verdict of the jury is too uncertain to 
sustain the judgment of the court. 

The reasons for a new trial as stated in the motion are, 
first, because the jury found their verdict contrary to law 
and against the evidence ; the second and third grounds 
are in substance the same, for alleged errors in the charge 
to the jury and for not instructing the jury on the differ- 
ent degrees in murder. The motions were overruled, 
from which the defendant appealed, and assigns for error 
the grounds stated in the motions, and the further ground 
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that the court should have submitted to the jury whether 
the defendant was guilty of manslaughter. 

Under the provisions of the Code of Procedure the ob- 
jection that the grand jury was not legally constituted 
could not have been made available on the motion in ar- 


‘rest of judgment. (Article 2868.) 


It is provided by Article 2830 ‘‘ that any person, before 
the grand jury have been impanneled, may challenge the 
‘array of jurors or any person presented as a grand juror.” 
One of the causes for challenge to the array is the same 
as that presented by the motion for the arrest of the 
judgment. (Art. 2831.) 

A challenge is not simply one mode of reaching the ob- 


_jection, but the statute declares in express terms that the 


objection shall be made in no other way. 

The indictment does not appear to be subject to the ob- 
jection that the court was without jurisdiction. It ap- 
pears to have alli the requisites required by the code, or, if 
wanting in any essential part, attention has not been 
ealled to it, nor has it been indicated in the briefs of 
counsel. 

The indictment commences, ‘‘ In the name and by the 
authority of the State of Texas.’’ It is shown that the 
grand jury was duly tried, ‘‘impanneled, charged and 
-sworn by the District Court of Rusk county, in the State 
of Texas, to inquire of and present all crimes and offenses 
indictable by said District Court within the body of the 
county of Rusk.’ The bill was returned into court by 
the grand jury, and was filed September 12, 1873. The 
capias for the defendant was issued on the same day, and 
recites that the District Court was then in session. No 
exception was taken to the indictment, nor objection of 
any kind interposed prior to the motion in arrest, to in- 
dicate the alleged insufficiency in the indictment. The 
Fall term of the District Court for Rusk county com- 
«wmenced on the first Monday in September, as required by 
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the statute, and being a general and public statute the 
courts will take judicial notice of the time. Therefore 
we believe the indictment is sufficient. The term of the 
court is not given in the caption, nor is it one of the requi- 
sites required by the code in framing the indictment. The 
term of the court appears from other portions of the 
record. The recital in the caption of the transcript that 
the term began on the twentieth of September is corrected 
by the record. 

Appellant’s counsel urges in his brief that the facts do 
not present a case of murder in the first degree, and that 
there were circumstances of mitigation that reduced the 
killing to manslaughter, or at least that the court should 
have instructed the jury on the degrees in murder. 

The charge of the court must have reference to the evi- 
dence. Thecourt should instruct the jury upon the law 
applicable to the case as made by the proofs. Where the 
facts in evidence conduce to establish that the defendant 
may be guilty of something less than that with which he 
is charged, when the offense admits of degrees, the dif- 
ference between the degrees should be explained to the 
jury by instructions from the court. And where there 
are any circumstances that would mitigate or reduce the 
offense to a lower grade, the defendant should have the 
benefit of those circumstances, under appropriate direc- 
tions to be given by the court. Under these general rules 
it is believed that this case presents no serious embarrass- 
ment to a decision. 

There is nothing in the evidence that made it necessary 
for the court to explain to the jury the degrees in mur- 
der, or to instruct them upon the law applicable to the 
difference between murder in the first and second degrees, 
or the constituents in manslaughter as distinguished from 
murder. No fact or circumstance was proved on the 
trial that would justify or excuse the homicide, or reduce 

it to murder in the second degree, or to manslaughter, as 
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defined by the codeand expounded by this court. (See 

Atkinson v. The State, 20 Texas, 522; McCoy v. The 

State, 25 Texas, 37; O'Connell v. The State, 18 Texas, 

364; Villareal vy. The State, 26 Texas, 109; 1 Paschal’s 

Digest, Arts. 2266, 2250 and following article. ) 

The defendant was in no danger and could irot have 
been injured by the deceased when he was shot and 
killed. Whatever threats the deceased may have made, 
if they were made to him, or in his hearing, he did not at- 
tempt to execute them; and had he attempted it, the cir- 
cumstances show that he was not in a condition to do the 
defendant any harm at the time of the homicide. The 
deceased, at the time he was shot and killed, was sitting 
down on a log, his axe by his side, when defendant came 
through the bushes with a gun, and when about thirty 
yards from the deceased, called to him and said, *‘ Look 
out Charley, [ am going to shoot you,’’ and fired, killing 
him immediately. 

The theory of the defense is, that the provocation 
offered by the deceased to the defendant, and which oc- 
curred about two hours before the killing, reduced the 
homicide to manslaughter, if it was not murder in the 
second degree, and that the court should have charged 
the jury in this view of the case. 

The force of the argument will be better understood 
when the evidence is stated with the charge of the court 
upon it. 

It appears from the statement of facts that on the tenth 
day of August, 1873, the deceased and the defendant were 
employed to work at a steam saw-mill—the defendant 
being the sawyer and the deceased being the one who 
turned the headblocks or assisted in setting the head- 
blocks and stocks to be sawed ; that the carriage ran off 
the track, when the defendant told Craig, the deceased, 
to put the carriage on the track. Craig answered that he 
could not, it was more than one man could do. There- 
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upon the parties quarreled ; Craig called defendant a son- 
of-a-bitch. The witness describes the parties as being in 
a hostile attitude, each with a haadspike drawn on the 
other. The owner of the mill interfered and stopped 
the difficulty, ordering the deceased to go and cut wood, 
which he did. The defendant was called to adjust a 
screw in the pump about the mill. After fixing the 
pump he returned to his work at the saw. 

The parties met again at the carriage—it is not shown 
how long after—the deceased turning or setting the head- 
blocks, and the parties quarreled again. The witness 
could not say who commenced it. Craig raised his stick ° 
at defendant, the stick he always carried, he being a crip- 
ple. The defendant left the saw-mill and walked around 
the furnace and boiler ; the deceased followed him, pick- 
ing up his axe, defendant saying to him about that time, 
‘*Go away, Charley, and let me alone.’’ Deceased said 
to defendant, when defendant had gone about fifty or 
sixty yards away, ‘‘I will kill you.’’ The defendant 
went on to dinner in the direction he had started. The 
mill hands also went to dinner, except Craig, who re- 
mained at the mill, and was sitting upon a log about 
twenty yards from the mill when he was shot by the de- 
fendant, under the circumstances already mentioned. A 
witness, the step-son of Craig, proved that he heard de- 
fendant say that he would kill Craig ; he said it in a low 
tone of voice. The other witnesses say they did not hear 
it. Another witness says that the stick Craig had was 
about the size of a chair round, which Craig always car- 
ried. It was proved that Craig was a cripple, and could 
not walk more than a mile an hour; always walked 
with a stick; could not walk without it; often used 
two. 

There is some conflict in the evidence about the size 
and kind of stick used by Craig, and some doubt whether 
either party heard the threats made by the other. The 
2 
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main facts, however, are proved by all the witnesses, 
without conflicting. 

The previous difficulty between these parties was no 
justification or excuse for shooting the deceased two 
hours after it occurred ; nor would it reduce the act from 
murder to manslaughter. 

The court charged the jury, that if they were satisfied 
from the evidence, without a reasonable doubt, that the 
defendant, in the county of Rusk, any time within one 
year next before the filing of the indictment, coolly, will- 
fully, deliberately, and with a premeditated purpose and 
formed design to kill, shot and killed Charley Craig with 
a gun, they should find the defendant guilty of murder 
in the first degree ; otherwise, they should not. 

In other parts of the charge, the jury was instructed 
that if the defendant was in danger of his life, or had 
good reason to apprehend great injury from the deceased 
at the time of the killing, then the defendant had the 
right to shoot. The court also instructed the jury that if 
the deceased had threatened the life of the defendant, 
and the same had been made known to the defendant, he 
had the right to act upon the threats, if the deceased was 
in the act of executing the threats; otherwise, he would 
not. 

The jury, under the charge of the court, substituted im- 
prisonment for life for the capital punishment, as pro- 
vided by the Constitution. 

In view of the evidence, we find no error in the rulings 
of the court, of which the defendant can complain, or in 
the verdict of the jury for uncertainty, or as against the 
evidence, and the judgment is affirmed. 

AFFIRMED. 














Martin v. THE STATE. 


Argument for the appellant. 


Frank MARTIN v. THE STATE. 


1. An indictment charging that A. B. ‘‘ did commit and assault,” otherwise 
good, is sufficient. Such use of the word ‘‘ and” for an will not be no- 
ticed on general exceptions, either on motion to quash or in arrest of 
judgment. 

The omission of the word ‘‘aforethought” in an indictment for an as- 
sault with intent to murder is not fatal. The intent is sufficiently 
charged by the use of the words ‘‘ with intent to murder.” 

. In such indictment it is not necessary to state the instrument or means 

used. 
4. See this case as to rules of construction of the codes—of Procedure and 
Penal Code. 

5. The recitation in the record of an oath administered to the jury, different 
from that prescribed by statute in criminal cases, is error, and fatal on 
appeal. 


co) 


we 


APPEAL from Polk. Tried below before the Hon. H. 
C. Pedigo. 


A. T. Watts, for appellant.—The error relied upon for 
the reversal of the judgment and dismissai of cause is 
the overruling of appellant’s motion to quash the indict- 
ment, and motion in arrest of judgment. There is no 
descrintion of the ‘‘intent”’ in this indictment, no aver- 
ment of premeditation, the necessary word, ‘‘ afore- 
thought,’’ entirely omitted, and no word or term of same 
or like import used. The omission is fatal. (See State v. 
Wilson, 7 Indiana, 516; State v. Murphy, 2i Indiana, 
441; State v. Harris, 34 Missouri, 347; Saral) v. The State, 
28 Mississippi, 268; State v. Lee, 19 Wisconsin, 562; State 
v. Howell, Georgia decisions, Part I., 158.) It is submit- 
ted, that the definition of ‘‘an assault with intent to mur- 
der,’’ in the five States, to decisions, reference above made, 
is the same as the definition found in our code. (Also 
see American Criminal Law, by Wharton, Sec. 1276, Note 
h., for what is held a sufficient description of the ‘in- 
tent ’’ by the Supreme Court of Ohio.) 
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It was certainly not the intention of the Legislature, in 
adopting our ‘‘ Criminal Code’’ and ‘‘Code of Criminal 
Procedure,” to effectually do away with ‘‘certainty”’ in 


criminal pleading, or even to abandon the ‘‘precedents”’ ° 


tested by time and experience. 

Our negligent mode of civil pleading has engendered a 
disposition, or rather a habit, of looseness in our criminal 
pleading; and I respectfully submit that if the courts ex- 
ercise their ingenuity in straining constructions of the law 
to assist the unnecessary blunders of the criminal pleader, 
soon the certainty in criminal pleading will be on par 
with the certainty in civil pleading in our State. It is 
submitted that if the indictment is not good for an assault 
with intent to murder, then, upon motion, it should have 
been quashed, and, as the statute has interposed, the 
cause dismissed. 

The use of the conjunction ‘‘and’’ between the words 
‘commit’? and ‘‘assault’’ destroys the sense of the 
charge, and renders the indictment bad. 

The judgment should be reversed because of the refusal 
of the court to give the charge asked by appellant. 

The jury was not sworn as required by law, as will ap- 
pear by inspecting the judgment. (Pas. Dig., Art. 3029, 
and Note 741; James Baird v. The State, recently de- 
cided. ) 


Browne, for the State. 


Gray, AssocraTE JustTice.—The appellant was prose- 
cuted for an assault with intent to murder Ed. Martin. 
They appear, from the evidence, to be citizens of African 
descent, and formerly fellow-servants. The rules of law 
and decision in respect to their conduct and rights are 
precisely the same as those to be applied to any other 
citizen. 

Two of the points presented for our consideration arise 
upon the sufficiency of the indictment. After alleging 
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the time and place, it charges that the accused, ‘‘ in and 
upon the body of one Ed. Martin, then and there being, 
did commit and assault, with one certain pistol called a 
six-shooter ;’ and, after alleging its value, that it was a 
deadly weapon, loaded with gunpowder and six leaden 
balls, it proceeds, ‘‘which he, the said Frank Martin, 
then and there had and held in his right hand, in and up; 
on the body of him, the said Ed. Martin, with the intent 
him, the said Ed. Martin, to wilfully, maliciously, and of 
his malice, then and there to kill and murder,” etce., 
closing in the usual form. 

Appellant filed a motion ‘‘to quash and set aside” 
this indictment, stating various causes of objection to its 
form and substance, which are termed ‘‘exceptions’’ by 
the Code of Criminal Procedure. The motion was over- 
ruled, and after conviction a motion in arrest of judg- 
ment, on substantially the same grounds, was also over- 
ruled. These and some other matters are assigned for 
error, but most of them are not sustained, or do not ap- 
pear on the record, and but two of them are now relied 
on by appellant’s counsel in their brief. 

First, it is objected that the use of the conjunction 
‘‘and’’ before the word ‘‘assault,’’ instead of the article 
‘an,’ destroys the sense of the charge and vitiates it. 
But that this is a mere clerical mistake seems apparent, 
and the sound of the two words is so nearly the same that 
in reading it could scarcely be misunderstood. Moreover, 
such a defect, if deemed important, should have been spe- 
cifically pointed out in the exceptions, which was not done. 

The second cause of objection, now relied on as most 
material, is that ‘‘the offense’’ is not ‘‘set forth in plain 
and intelligible words,’ as required by the 7th Clause of 
Article 395, Code of Criminal Procedure (Pas. Dig., Art. 
2863), because the word ‘‘ aforethought’’ is omitted after 
the word ‘‘ malice’’ in the statement of the intent to kill 
and murder, and the intent of the accused is nowhere else 
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alleged. The fact of the omission of this word is appar- 
ent, and it is insisted that it is essential to constitute a 
valid indictment for the offense of ‘‘ assault with intent to 
murder.”’ 

If this be true, that the law requires the use of that 
term as necessary to ‘‘set forth in plain and intelligible 
words”’ the offense of an assault with intent to murder, 
then the indictment is fatally defective, and the judg- 
ment should have been arrested. It would not have been 
sufficient to sustain the exceptions to the indictment, be- 
cause there was a sufficient charge of an assault, of which 
the accused might have been convicted under it; but af- 

eter conviction of the felony, it would have been good 
ground to arrest judgment. 

But is the use of the words ‘ malice aforethought’”’ 
necessary to constitute a valid indictment for assault with 
intent to murder? The question has been argued in this, 
and in most of the cases we have examined in our Re- 
ports, chiefly upon the authority of common law author- 
ities from other States, and decisions of our own court 
made anterior to the adoption of the criminal codes. 
There are several cases in which it has been held that the 

. codes have introduced a system of greater simplicity and 
less nicety in criminal proceedings than existed under the 
common law, and which have sustained indictments man- 
ifestly defective, under it, though we cannot assert that 
there has been entire uniformity in adherence to the prin- 
ciples announced in them. 

It may be admitted that the common law authorities do 
require the use of the words ‘‘ malice aforethought” as 
descriptive of the intent of the accused, either in connec- 
tion with the act, the assault, or with the ulterior design 
to kill and murder ; and we find no case in our Reports 
in which those words are wholly omitted in the indict- 
ment. Yet the question remains, are they necessary un- 
der our codes ? 
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The adoption of the codes was a legislative effort for 
reform and improvement in the administration of crimi- 
nal law. That they have accomplished much to that pur- 
pose is well known to the court and old members of the 
legal profession. Similar improvements had been made 
in other States, and even in England, whence we derived 
the common law. It is remarkable that in that country 
there is less strictness in forms and less adherence to tech- 
nical niceties than is now constantly insisted upon and 
often maintained in our courts. Nor has it been found 
there or in other States which have adopted similar re- 
forms that there is any less real protection given to the 
just rights and liberties guaranteed to the citizen by the 
Constitution, while on the other hand the great ends of 
the administration of justice have been facilitated. in 
England, since the statutes of 24 and 25 Victoria, C. 100, 
indictments for crimes have been much simplified. Even 
‘‘in an indictment for felonious homicide it is not neces- 
sary to set forth the manner in which or the means by 
which the death was caused.’’ (Cooley’s Blackstone, 
Bk. 4, p. 308, notes.) We cite this merely in elucidation 
of what we believe to have been the spirit and general 
design of the Legislature in adopting the codes. But 
that may be better done and shown by a few citations from 
the codes. In the very outset of the Penal Code, Part I., 
under the caption ‘‘General Provisions relating to the 
whole Code,’’ Title 1—‘‘The general objects of the code, 
the principles on which it is founded, and rules for the 
interpretation of penal laws’’—we find the following pro- 
visions : 

‘‘ARTICLE 1. The design of enacting this code is to 
define in plain language every offense against the laws of 
this State, and affix to each offense its proper punish- 
ment.’’ (Paschal’s Digest, Article 1603.) 

“Arr. 3. In order that the system of penal laws in 
force in this State may be complete within itself, and that 
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no system of foreign laws, written or unwritten, may be 
appealed to, it is declared that no person shall be pun- 
ished for any act or omission as a penal offense unless 
the same is expressly defined and the penalty affixed by 
the written law of this State.’’! (Paschal’s Digest, Article 
1605. ) 

‘‘Art. 4. The principles of the common law shall be 
the rule of construction, when not in conflict with the 
Penal Code, or Code of Criminal Procedure, or with some 
other written statute of the State.’’ (Paschal’s Digest, 
Article 1606.) 

“Art, 9. This code, and every other law upon the 
subject of crime which may be enacted, shall be construed 
according to the plain import of the language in which it 
is written, without regard to the distinction usually made 
between the construction of penal laws and laws upon 
other subjects; and no person shall be punished for an 
offense which is not made penal by the plain import of 
the words of a law.’’ (Paschal’s Digest, Art. 1611.) 

The act to establish the Code of Criminal Procedure re- 
cites in its preamble the objects of its enactment, and we 
find the following provisions in the ‘‘ Introductory Title, 
Chapter 1, Containing General Provisions’’: 

‘ArT. 25. The provisions of this code shall be liber- 
ally construed, so as to attain the objects intended by the 
Legislature—the prevention, suppression and punishment 
of crime. (Paschal’s Digest, Art. 2491.) 

‘‘ArtT. 27. Whenever it is found that this code fails 
to provide a rule of procedure in any particular state of 
case which may arise, and is therefore defective, the rules 
of the common law shall be applied and govern.’ (Pas. 
chal’s Digest, Art. 2493.) 

It will be observed that the two articles in which refer- 
ence is made to the common law in certain contingencies 
are amendments to the codes as originally adopted, and 
do not materially affect the purpose and scope of the 
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other provisions cited, nor vary the general objects of the 
codes. With these general provisions borne in mind, 
we can more readily comprehend the great changes 
sought to be effected by them; for these rules of con- 
struction are wholly variant from, and indeed in conflict 
with, the strictness of construction and the technical 
nicety of phraseology and circumlocution of statement 
which marred and embarrassed the administration of jus- 
tice under the common law rules and practice. 

In accordance with these provisions, one of the requi- 
sites of an indictment is declared to be, that ‘‘ the offense 
must be set forth in plain and intelligible words ;’ just as 
it is required that the offense be defined “‘in plain lan- 
guage ;’’ and also that the law defining it ‘‘ shall be con- 
strued according to the plain import of the language in 
which it is written,’’ etc. Applying these rules to the 
definition of the offense for which appellant was indicted, 
there seems to us no difficulty in understanding it. It is 
declared, ‘“‘if any person shall assault another with in- 
tent to murder,’ he shall be punished. An assault and 
murder are defined in other articles by stating what acts 
and purposes constitute those offenses. Their meaning 
is definite and well understood. To constitute murder; 
the killing must have been done with malice afore- 
thought; and in an indictment for murder, that intent 
must doubtless be alleged, for the simple reason that it is 
so defined in plain language in the code. The charge of 
an assault with intent to murder clearly conveys to the 
mind that the party charged did make an attack on the 
party assaulted, under circumstances constituting the 
offense of an assault, and that he did so under the cir- 
cumstances constituting the offense of murder—that is, 
the intent to kill with malice aforethought. If the lan- 
guage of the code in defining this offense is in plain lan- 
guage enough to be clearly understood, then it would 
seem to follow that an indictment charging a party in that 
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language must be deemed to be in plain and intelligible 
words, and a sufficient compliance with the law. 

We think that the indictment was sufficient, though it 
contains much that was unnecessary to be stated as to 
the means and instrument used. This is not necessary in 
such a case, if indeed it be required in any where the in- 
strument or means used are not elements of the offense 
or affect the degree of criminality or extent of punish- 
ment. (Francis v. The State, 21 Texas, 280; Calvin v. 
The State, 25 Texas, 791; The State v. Jennings, 35 Texas, 
503. ) 

Another question arises en the record, and is called to 
our notice by counsel. It is affirmatively recited in the 
entry of judgment that the jury were ‘‘sworn to try the 
issue between the State and accused upon his plea of not 
guilty.”’ This is not the oath required by Article 563, 
Code of Procedure (Pas. Dig., 3029). It omits essential 
elements of that oath. It has been decided, that where the 
record sets out the oath administered, it must be taken as 
true. No presumption can be indulged against the af- 
firmative statement of what oath was administered, as ap- 
pears here, and that when an improper oath thus appears 
to have been administered it is an error fatal to the pro- 
ceedings. (Arthur v. The State, 3 Texas, 403.) This de- 
cision was made upon the statute then in force regulating 
criminal trials. The same reason applies under the code, 
and no liberality of construction can change the plain 
import of the language used in the record, showing that 
the proper oath was not administered. For this error the 
judgment must be reversed and cause remanded for a 


new trial. 


REVERSED AND REMANDED. 
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Tuomas O’CoNNER vy. THE STATE. 


1. When a fine is imposed on a trial for a misdemeanor, the District Court 
has no authority to commit the person convicted to jail until the fine 
and costs are paid, and at the same time issue an execution therefor. 

2. A person summoned by an officer legally authorized to execute a search 
warrant, to attend him armed as one of the posse to assist in its execu- 
tion, cannot be convicted for carrying deadly weapons while thus em- 
ployed, though he may, in company with the officer and while under 
his orders, have gone in a direction which he was not required to go in 
executing the process. 


APPEAL from Goliad. Tried below before the Hon. D. 
C. Claiborne. 


Elsberry R. Lane, for appellant. 
Geo. Clark, Attorney-General, for the State. 


DEVINE, ASSOCIATE JusTICE.—The defendant was in- 
dicted at the February term, 1873, of the District Court 
of Goliad county, for unlawfully carrying about his per- 
son, on the fifteenth of January, 1873, a pistol, contrary 
to law, etc., and tried at the June term, 1873, when a ver- 
dict of guilty was rendered by the jury, who assessed a 
fine of twenty-five dollars. 

There was a motion for a new trial, which was refused 
by the court, and an appeai taken by the defendant. 

Among the errors assigned by counsel, the following 
may be noticed: ‘‘1. The court erred in refusing charges 
requested by defendant. 2. The court erred in its charge 
to the jury. 3. The court erred in authorizing a capias 
pro fine and execution to issue at the same time on the 
judgment.”’ 

The errors complained of, and the charges given or re- 
fused by the presiding judge, can be best understood by 
a recital of the material evidence given in on the trial of 
the cause. 
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H) The statement of facts shows that on the day of 

i February, 1873, the defendant came from his home in Re- 
fugio county to the town of Goliad and consulted the 
district attorney with reference to the proper mode of pro- 
ceeding to recover from unauthorized persons in Goliad 
county the hides which they had taken from his (the de- 
fendant’s) cattle, which he alleged had been killed by 
them for that purpose; that the district attorney drew 
the required affidavits, which were sworn to by defendant, 
and the required writs and search warrants were issued 
by the justice ; that these writs and search warrants were 
placed by the sheriff in the hands of an officer authorized 
to execute them; that the officer summoned a posse (in- 
cluding the defendant) to aid him in executing the writs, 
and in making the search; that the posse were directed 
by the officer to arm themselves (he apprehending resist- 
ance); and that the posse armed themselves with guns 
and pistols. 

The defendant, having gone to the hotel, armed himself 
with a pistol. 

In the execution of the writs, or on the way, the officer 
stopped with the posse at several places not included in 
the writs, and sometimes deflected from the direct road 
and asked permission from the persons there residing to 

inspect the cattle hides in their possession, and in every 
place visited found hides which those in possession of 
them admitted to be branded with defendant’s brand, and 
gave them up to defendant—they declining, when asked if 
they desired to have a trial of the right of property. 

The evidence shows further, that during the time the de- 
fendant carried the pistol as charged, he was under the 
command of the officer as one of the posse ; that after the 
execution of the writs the officer left the defendant with 
the posse on Lane’s creek, about to return to their homes, 
and thought they did so. 

This evidence was introduced by the State, and consti- 
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tutes all the material facts. In view of this evidence, we 
believe it was error on the part of the judge to refuse the 
following instruction asked by defendant’s counsel : 

‘“‘That the search warrants in the hands of the officer 
would protect the defendant, if he was summoned as a 
member of the posse, notwithstanding the policeman or 
officer commanding the party should stop on the way, or 
deflect from the direct road, in executing the writs or 
search warrants.”’ 

And the refusal to give this instruction is more strik- 
ingly erroneous when it is evident that the charge of the 
court on this portion of the evidence was not what we 
consider a correct view of the law and was calculated to 
deprive the defendant of a valid defense. 

We believe the judgment of the court committing the 
defendant to the county jail until the fine and costs were 
paid, and directing execution to issue therefor at the 
same time, was not authorized by law or sanctioned by 
the practice of the courts, and presume it was an error of 
the clerk to which the attention of the court was not 
called. 

There being error in refusing the instruction asked by 
defendant, and likewise in the charge of the court on the 
same subject, the cause is reversed and remanded. 


REVERSED AND REMANDED. 


Wwm. Kay v. Tue Stare. 


1. Where the testimony is conflicting as to the ownership of property 
alleged to have been stolen, the defendant is entitled to have the jury 
instructed, that unless they are satisfied beyond a reasonable doubt of 
the ownership as charged, they should acquit. 

"2. Proof of the taking of property under a fair claim of ownership will not 
sustain a verdict upon a charge of theft. 
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APPEAL from Burleson. Tried below before the Hon. 


‘FEF. P. Wood. 


Kay was indicted, tried and convicted for theft of a beef 
steer, the property of William Bagley. The case suffi- 
ciently appears in the opinion of the court. 


Shepard, Searcy & Shepard, for appellant, cited 7 
Texas, 71, Herber v. The State; 33 Texas, 196, Gardiner 
v. The State. 


Geo. Clark, Attorney-General, for the State. 


REEVES, ASSOCIATE JuUSTICE.—The ownership of the 
property described in the indictment was not clearly es- 
tablished on the trial. The indictment lays the title to 
the animal alleged to have been stolen in William H. 
Bagley. The defendant, Kay, claimed the steer as one of 
the Lawrence and Riggs stock, and that he had purchased 
from Riggs. The evidence was conflicting and tended to 
lead to different conclusions on the question of title. But 
as the case must be disposed of on other grounds, it is 
not proposed to say anything further in regard to this 
branch of the case. 

The court gave no general charge to the jury, but gave 
the charges asked by the district attorney and in part the 
charges asked by the defendant. The judge refused to 
charge the jury as requested by the defendant, that if 
they believed from the evidence that the defendant took 
the steer, openly claiming it as his own and without any 
effort at concealment, to find for the defendant. 

The defendant further asked the court to charge the 
jury, ‘‘If there is any reasonable doubt on yonr minds 
as to the ownership of the steer in question, the defend- 
ant is entitled to the benefit of this doubt.”’ 

These charges were refused, and the refusal to give 
them is assigned as error. 
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If the charges given by the court had embodied and pre- 
sented to the jury the proposition of the charge refused on 
the question of doubts, the judge need not have repeated 
it. But the charge as given leaves it uncertain whether the 
doubt must be understood of the guilt of the defendant 
generally, or of the ownership of the property. The jury 
are instructed that the doubt must be a reasonable one, 
and that no frivolous or unreasonable doubt should ever 
be allowed in the minds of the jury to shield a wrong- 
doer. It is presumed, from the terms employed, that the 
doubt referred to the guilt of the defendant upon the 
whole case, rather than to the ownership of the property. 
But if the refusal of the charge is to be taken as express- 


ing the opinion that a doubt as to the ownership of the - 


animal did not enter into the question of the defendant’s 
guilt or innocence, it was error to refuse the charge. ° 

The second charge asked by the district attorney and 
given by the court is not free from objection, in so far as 
the jury are instructed that the claim made by the defen- 
dant must be well founded, if by that it is to be under- 
stood that there must be no doubt about the claim. The 
jury were properly instructed that the claim must not be 
set up as a subterfuge. 

But the charge is objectionable in other respects. 

Where the property is taken under a fair color of title, 
a conviction for theft could not be sustained. If the 
taking, though wrongful, be not fraudulent, it is not 
theft, but only trespass. The intent to trespass on the 
property of another, though it enters into the constitu- 
tion of theft, is not sufficient; there must be added to it 
the further intent to deprive the owner of his property. 
Where property is taken openly in the presence of others, 
or in the presence of another claimant, and not by rob- 


bery, but upon a real claim of title, and not as a pretext . 


to defraud, it is not theft. (8 Greenleaf Ev., Sec. 157; 1 
Bishop on Cr. Law, 427.) 
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It is believed that the law as applicable to the case was 
‘not given to the jury with the distinctness that the facts 
required on the question of ownership, and that there 
was error in refusing to give the fourth charge asked by 
the defendant. 
Upon the whole, it is the opinion of the court that the 
.case must be reversed and remanded for a new trial. 


REVERSED AND REMANDED. 





GREEN CARPENTER ET AL. V. R. S. PRIDGEN. 


1. An affidavit for attachment on the ground that the defendants ‘‘ are about 
to transfer their property or dispose of the same,” etc., is insufficient. 
2. In an affidavit for attachment it is improper to allege disjunctively two 
distinct causes indicating the fraudulent intent of the defendant. 
- 3. In an action for goods purchased by a minor who pleads minority, it is 
necessary to show, either that the minor obtained the goods by fraudu- 
lent representations, or that the goods were necessaries. 


APPEAL from Houston. ‘Tried below before the Hon. 
L. W. Cooper. 
Pridgen brought suit on an account for merchandise 
by attachment. 
Green Carpenter and his mother, Lavinia Carpenter, the 
defendants, moved to quash the attachment; pleaded 
general denial, minority of defendant, Green Carpenter, 
and that the property levied on by attachment was not 
subject to execution. 
The motion to quash was overruled, judgment was ren- 
dered for plaintiff, and the defendants appealed. 


A. M. Jackson, for appellants, cited 27 Texas, 348, 
Garner v. Burleson ; 22 Texas, 206, Hopkins v. Nichols; 
29 Texas, 247, Culbertson v. Cabeen; Drake on Attach- 
sment, Sections 101, 105; 12 Ohio S., 335, Emmett v. 
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Yeigh ; 1 McChord, 511; 2 A. K. Marsh., 151; Hardin, 
342; 3 Watts, 144; 4 Cal., 195; 1 Pars. on Con., 316, 318. 


H. W. Moore, and Hancock & West, for appellee, cited 
Paschal’s Digest, Articles 138, 142, 143, 3802; 19 Texas, 
101, Stewart v. Hamilton; 8 Texas, 226, Russell v. Ma- 
son; 23 Texas, 641, Anderson v. Anderson; 24 Texas, 
288, Baldridge v. Gordon; 17 Texas, 348, Kilgore v. 
Jordan. 


Moore, ASSOCIATE JUSTICE.—So much of the affidavit 
upon which the attachment in this case issued to which it 
is necessary to refer reads as follows: ‘‘ The said defend- 
ants, Green and Lavinia Carpenter, are abont to transfer 
their property, or dispose of the same, for the purpose of 
defrauding their creditors, and that thereby affiant wifl 
probably lose his debt.’’ The act or acts indicating the 
fraudulent purpose of the appellant, by reason whereof 
the appellee might probably lose his debt, is alleged dis- 
junctively to be the transferring or the disposing of their 
property. And unless it can be held that the ground al- 
leged for the attachment in.the second clause of the affi- 
davit conveys the same legal import as the first, and may 
therefore be treated as surplusage, whatever may be the 
rule in some of the other States where similar statutes are 
in force, it is well settled by the decisions of this court 
that the affidavit is defective, and the motion to quash the 
attachment should have been sustained. (Hopkins v. 
Nichols, 22 Texas, 206; Garner v. Burleson, 26 Texas, 
348 ; Culbertson v. Cabeen, 29 Texas, 247. ) 

In these cases the affidavits upon which the attachment 
issued were held defective, because,-it being alleged in 
the affidavits that the defendants were about ‘‘ to transfer 
or secrete their property, the affidavits were not certain 
and positive, but allege alternatively two distinct and in- 
dependent facts which in no sense could be considered as 
3 
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phases of the same general fact. ‘‘To transfer prop- 
erty,’’ says the court, in Culbertson v. Cabeen, 29 Texas, 
248, ‘‘is to place it in the hands of another. To secrete 
property is to hide it, to put it where the officer of the 
law will probably not be able to find it.’’ It seems quite 
obvious that it can no more be said that to transfer prop- 
erty to defraud one’s creditors, when we speak with legal 
accuracy, imports the same fact as to dispose of it, than 
does the transfer and secreting it. It might be more 
plausibly insisted that the allegation in the affidavit in 
this case, that defendants were about to dispose of their 
property for the purpose of defrauding their creditors, 
was in effect to allege that they were about to secrete it, 
rather than a reiteration of the allegation that they were 
about to transfer is. It cannot be said, however, that 
either of the words are precisely synonymous. ‘To dis- 
pose of property evidently conveys a broader significance 
than to transfer or secrete it. And even if it is coriceded 
the word ‘‘dispose’’ includes all the phases of the facts: 
conveyed by the wort! ‘‘transfer,’’ or ‘‘secrete,”’ as it 
evidently also includes other facts not embraced by 
either or both of the words used in the statute, it cannot 
be substituted for them, and the affidavit sustained upon 
the hypothesis of a conjunction of the two grounds for 
attachment of which we are here speaking. 

The plaintiff in error, Green Carpenter, appeared by 
attorney, and, in connection with other pleas in bar, 
pleaded minority. No exception was taken, either to 
the order or manner in which this. plea was presented to 
the court. The precise issue raised by it seems to have 
been deemed unimportant, and to have attracted no atten- 
tion in the further progress of the case. From the in- 
structions given the jury by the court, without objection, 
so far as disclosed by the record, the plea of minority 
appears to have been-treated by the parties and court as 
merely involving the question of liability for the goods 
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purchased by him from defendant in error. “And as this 
was the issue presented by the charge of the court, with 
the apparent acquiescence of the parties, for the determi- 
nation of the jury, if the testimony supported the ver- 
dict we could not say that plaintiffs in error had any just 
ground of complaint. But an inspection of the record 
does not satisfy us that the testimony submitted to the 
jury authorized a verdict in favor of defendant in error, 
on the issue submitted to them by the charge of the court. 
The testimony of the defendants in the court below con- 
clusively established the fact that Green Carpenter was a 
minor at the time the goods were purchased and the ac- 
count made upon which this suit is brought, and there is 
nothing in the record which can be fairly construed as re- 
butting or conflicting with this evidence. The plaintiff 
below testified that Greey Carpenter had traded with Ifim 
in the year 1869, the year previous to that in which the 
account sued upon was made, and had complied with his 
contract, ‘‘and was recognized as his own man, and did 
all his own trading, and was recognized as of twenty-one 
years of age by the neighbors generally; and that he re- 
garded ‘‘the defendant, Green Carpenter, as a man of 
age, and had been trading with him two years under the 
impression that he was responsible for his own contracts, 
and that the defendant had told him time and time again 
that he was responsible for his contracts.’ It was also 
testified by one ofthe witnesses for Pridgen, that Lavinia 
Carpenter told him that Green did all of his own trading, 
and was responsible for his contracts. It is quite evi- 
dent, however, that these statements, although literally 
true, do not conflict with or rebut the direct testimony of 
plaintiffs in error, which clearly and conclusively—if 
true—establishes the fact that Green Carpenter was a 
minor at the time the account was created upon which 
the suit was brought. Nor does the testimony show that 
the goods were obtained by fraudulent representations 
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which made him responsible for them, though a minor at 
the date of their purchase. Nor was it shown that they 
were necessaries for the payment of which his own estate, 
if he had any, could have been held bound. We think, 
therefore, the court erred in overruling the motion for a 
new trial. And for the error in this, and in overruling 
the motion to quash the attachment, the judgment is re- 
versed and the cause remanded. 


REVERSED AND REMANDED. 


J. G. Tuomas v. THe STAre. 


1. The pleas of former acquittal and conviction, as provided for by the Code 
of Procedure (Pas. Dig., Art. 2951), includes every right secured at 
common law by such pleas. 

2. To invoke the plea the two offenses must be in truth the same, though 
the indictments may differ in immaterial circumstances. 

3. The conviction or acquittal for minor offenses is, generally, no bar to 
greater. If, however, on atrial of the greater offense there can be a 
conviction of the less, then the former acquittal or conviction will bar 
the greater. 

4. Under an indictment for an assault with intent to murder, a conviction 
could not be had for unlawfully carrying a pistol ; and hence a convic- 
tion for such offense would not bar the prosecution for assault with 
intent to murder, although brought for the same act. 

. Ina trial for an assault with intent to murder, and the evidence tended to 
show that the parties were in a quarrel, it is error to exclude the ques- 
tion, asked by defendant of a witness, whether the assaulted party was 
under the influence of liquor at the time. Such testimony was admissi- 
ble as a fact tending to show the motive, intent, or state of mind of the 
accused at the time of the act for which he was upon trial. 

6. It is not admissible to ask a witness his opinion as to the danger likely to 
follow the use of a weapon ina particular mode. Such question the 
jury should determine. 

7. Where a witness was present at an affray and seized the arm of the party 
attacked, it is competent for the accused-to ask why the witness seized 
his arm, as tending to explain the effect the acts of the party attacked 
would likely have produced upon the accused. 


ot 
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8. In felony cases it is necessary to give such instructions as are applicable 
to every legitimate deduction from the facts. 

9. An instruction upon the law of self-defense on a trial for an assault 
with intent to murder, as follows, ‘‘ If the party killed had been dis- 
armed by a third party, and was in such a condition as to be unable to 
inflict death or serious bodily harm to the party killing at the time the 
fatal blow was struck or shot fired, then the law of self-defense will not 
apply,” is defective in not submitting to the jury the question whether 
the accused knew or could have known at the time such facts, and 
whether the accused had reasonable grounds for and did fear an attack. 

. In all cases of felony the jury should be instructed that the accused is 
entitled to the benefit of every reasonable doubt as to his guilt fairly and 
naturally arising from the evidence. 


APPEAL from Johnson. ‘Tried below before the Hon. 
Charles Soward. 


No brief for appellant came to the hands of the Re- 
porters. 


Geo. Clark, Attorney-General, for the State. 


GRAY, ASSOCIATE JusticCE.—Appellant was indicted 
and convicted for an assault with intent to murder 
D. W. Wren. 

One error assigned and relied on, and: which first arises 
on the record, is to the ruling of the court sustaining the 
exception of the State to the special plea of a former 
conviction. The plea substantially avers that the accused 
had previously been tried and convicted in the same 
court on an indictment for unlawfully carrying a pistol 
on his person, which he avers was part and parcel of the 
offense charged in this indictment, and that he was con- 
victed upon proof of his having the pistol on his person 
at the time of the assault now charged. The Code ‘of 
Criminal Procedure, Article 484 (Pas. Dig., Art. 2951), 
declares the requisites of this special plea, viz., ‘‘that 
he has been before convicted, legally, in a court of com- 
petent jurisdiction, upon the same accusation, after hav- 
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ing been tried upon the merits for the same offense.’’ 
The right to interpose this ground of defense is not de- 
rived from the Code, but from the Constitution. It is a 
right secured to the citizen by all of our American consti- 
tutions, which declare that ‘‘no person for the same of- 
fense shall be twice put in jeopardy of life,’’ etc. (Cons., 
Art. 1, Sec. 12.) This right had been established as a 
principle of the common law, and was inherited by our 
ancestors before its incorporation in any American con- 
stitution. Its meaning and the extent of its application 
had also been settled by that law, both in England and 
America, before Texas had existence as a State. When. 
then, this right was declared in the Constitution, it is un- 
doubtedly presumed that the same construction and ap- 
plication of it was designed to be secured. The Code of 
Procedure does not define the terms used, nor declare 
the extent of its application to cases. It only provides 
when and how it may be pleaded, and in stating its 
requisites uses almost the same terms as those used in 
Blackstone’s Commentaries, when treating of the pleas 
of former acquittal and conviction. (Blackstone, Bk. 4, 
335.) 

The question made, depends on the construction and 
application of the terms, conviction ‘‘for the same of- 
fense.”’ ‘Were they construed according to their plain im- 
port, and as understood in ordinary acceptation, under the 
rules of construction provided in the codes they might 
receive a very limited application, and the citizen thereby 
be deprived of valuable constitutional rights, as pre- 
viously understood. This, we conceive, the Legislature 
has no power to effect; nor was it designed that those 
rules of construction, provided to facilitate the due ad- 
ministration of justice, should be so applied. It is quite 
manifest that whatever right was secured by this plea at 
common law, is included and provided for by the terms 
used in the code. Does, then, the plea of appellant show 
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a conviction of the same offense, as held and understood 
by the common law? 

The principle and rules of decision applicable to the 
plea of former conviction are the same with those of for- 
mer acquittal. They rest on the same basis. The general 
rule is, that the crime charged should be the same—that 
is, that they be in truth the same, though the indictments 
may differ in immaterial circumstances. (1 Chitty C. L., 
452. ) 

‘*But it is not in all cases necessary that the two 
charges should be precisely the same in point of degree, 
for it is sufficient if an acquittal of the one will show that 
the defendant could not have been guilty of the other. 
Thus, a general acquittal of murder is a discharge upon 
an indictment for manslaughter upon the same person, 
because the latter charge was included in the former; dnd 
if it had so appeared on the trial, the defendant might have 
been convicted of the inferior offense ; and so an acquittal 
of manslaughter will preclude a future prosecution for 
murder ; for if he were innocent of the modified crime, he 
could not be guilty of the same fact with the addition of 
malice and design.’’ (1 Chitty C. L., 455.) 

Upon this subject of charges for offenses similar in their 
character, but different in degree, the general rule again 
is, ‘‘that conviction or acquittal for minor offenses is gen- 
erally no bar to greater.’’ But there is the exception to 
this, that ‘‘if, however, on a trial of the- major offense, 
there can be a conviction of the minor, then a former con- 
viction or acquittal of the minor will bar the major.’’ 
(Wharton, Sec. 563.) And it is in connection with this 
that the same author says: ‘‘ When the evidence neces- 
sary to support the second indictment would have been 
sufficient to procure a legal conviction upon the first, the 
plea is generally good;’’ and this is true, although the 
first trial was for misdemeanor and the second for a fel- 
ony. (Wharton, Secs. 565, 566.) But we do not under- 
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stand from this that the first charge and trial might have: 
been for a misdemeanor, of which the accused could not 
have been convicted on the indictment for the second, as 
for an offense of a different nature, and not one merely 
differing in degree. Now, upon this indictment for an 
assault with intent to murder, he might be convicted for 
simple assault, assault and battery, or aggravated as- 

sault, because they are each included in the charge, and 

oniy differ in degree; but he could not have been con- 

victed for unlawfully carrying a pistol on his person. 

Nor is it manifest to us, that evidence that he did so 

carry a pistol was necessary to support this second in- 

dictment. He might well have been convicted of the as- 

sault with intent to murder without evidence that he did 

unlawfully carry a pistol. In view of the authorities, and 

giving a liberal construction to the right intended to be 

secured by this plea, we are of opinion that appeilant’s 

plea was not sufficient, and the court did not err in over- 

ruling it. 

The second error assigned is presented by bill of excep- 
tions to the exclusion of evidence by disallowance of 
questions asked on cr oss-examination of a witness for the 
State. Error is also assigned to the charge of the court. 
The grounds of these objections cannot be well under- 
stood without considering the factsin evidence. The evi- 
dence for the State was given’ by Wren, the party 
assaulted, and Hix, the bar keeper, who had witnessed 
the whole transaction. Their testimony does not materi- 
ally vary, and was, in substance, that the parties had 
been on friendly terms; they casually met in the bar 
room, and were standing at the bar, leaning against it, 
with one Morris standing between them. Drinks were 
called for by Wren, and afterwards accused bantered him 
to play at cards. He answered, ‘‘Show your money;’’ to 
which accused replied, ‘‘I have as much money as you 
have.”’ Wren then said, ‘‘I am not going to be made a 
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d d fool of,’ and thereupon the lie was given. Wren 
says it was first given by accused, but the bar keeper did 
not recollect by which; but instantly Wren seized or at- 
tempted to seize a glass tumbler, of more than ordi- 
nary size, which was on the counter, when his arm 
was seized by the’ bar keeper and firmly held. At the 
same time accused stepped around Morris, who was 
between them, and drawing his pistol, fired at Wren, 
powder-burning his face, drawing blood, and the force of 
the discharge or shot staggering him tothe wall. Justas 
the accused drew his pistol the bar keeper let go Wren’s 
arm, because, as he testifies, “he thought accused was 
going to strike Wren.’’ This all occurred very quickly 
and suddenly. Wren, released by the bar keeper, in- 
stantly seized the tumbler and threw it at accused, and 
also a bottle. Accused escaped at one door and Wren 
went out at another. It was also testified by the sheriff 
that Wren was a man who had had a good many difficul- 
ties, and that he was a dangerous man in difficulties of 
that sort. 

The questions asked of Hix, the bar keeper, and dis- 
allowed by the court, were these: | 

1. Whether Wren was under the influence of liquor 
at the time-of the assault / . 

2. Whether the tumbler which Wren seized or attemp- 
ted to seize at the time was a weapon with which, at the 
distance of a few feet, in the hands of an ordinary man, 
serious injury could be inflicted 7 

3. What induced witness to seize the arm of Wren 
when he seized or attempted to seize the tumbler ¢ 

As to the first question, it may or may not have been 
very material whether Wren was under the influence of 
liquor, as a general proposition ; but where the question 
of guilt or innocence depends on the motive, intent, or 
state of mind of the accused at a particular time, it is 
important that the jury should have before them every 
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fact which may tend to show the exact relations and con- 
dition of the parties. All the attendant circumstances 
must be considered, in weighing the evidence on such a 
question. Asa general rule it is believed to be the fact 
that the influence of ardent spirits or liquor does inflame 
the passions, and tend to produce recklessness, and more 
especially in a man prone to engage in difficulties, and a 
dangerous character when so engaged. It is true that 
sometimes the influence is the reverse, rendering some 
men gay, jolly, and even amiable. Indeed, the influence 
may be so potent as to render one harmless and impotent 
to do mischief. But such is not the general rule, and the 
extent of its influence, or how it may affect the particu- 
lar person, is a matter of further inquiry. Now, if the 
accused knew that Wren when under the influence of 
liquor was more dangerous or likely to do harm than 
when sober, he would naturally infer that he would be in 
greater danger of being struck by Wren when he attemp- 
ted to seize the tumbler. How far this fact might have 
weighed with the jury we cannot say. But the accused 
was deprived of the benefit of all inquiry on that subject 
by the ruling of the court, and we think erroneously so. 

As to the second question, the form of if and the hy- 
pothesis of facts stated in it manifestly did call for his 
mere opinion or judgment on the conclusion to be drawn 
from them, of which the jury were quite as competent to 
decide as the witness. The rules on this subject are 
clearly discussed and well settled by the opinion of the 
court in Cooper v. The State, 23 Texas, 337-338, though 
there may be some doubt as to one of the instances men- 
tioned in the opinion as illustrative of the rules. There 
was no error in disallowing this question. 

But the third question does not seem to us liable to the 
same objection, as was held by the court. What induced 
the witness to seize Wren’s arm, is not a question neces- 
sarily calling for his mere opinion, but rather for an ex- 
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planation of the facts on which he acted. True he might 
have answered, ‘‘I. thought Wren was going to strike 
with the tumbler,’’ which is the natural inference from 
his act, just as he had stated in reference to the actions 
of accused. This may be deemed strictly an expression 
of opinion, butit is such an one, arising at the instant, 
in view of all the circumstances, inducing an act by the 
witness as may more properly be considered a fact, part 
of the transaction illustrating the effect likely to be pro- 
duced by Wren’s conduct and manner, which could not 
be fully expressed and explained in words to the jury. 
The effect produced on a bystander by the conduct of 
Wren would illustrate the effect likely to be produced 
on the mind of the party himself, and we can perceive no 
good reason why it should not have been allowed. 

The ruling on these questions, however, in view of thé 
facts in evidence, may not be so material as to require a 
reversal of the judgment, and we do not so decide. 

It remains to consider the errors assigned on the charge 
of the court, and the omission to give proper charges, 
and in overruling the motion for new trial, which clearly 
specified the grounds of objection. The code requires 
that in cases of felony the court shall give a written 
charge, whether asked by counsel or not, which shall dis- 
tinctly set forth the law applicable to the case; and that 
it is the duty of the judge to state plainly the law of the 
case. (Code of Crim. Pro., Arts. 594, 595.) Upon this 
it has been frequently decided, as it had been before the 
codes, that ‘‘it is only necessary to give such instructions 
as are applicable to every legitimate deduction which the 
jury may draw from the facts.’’ (Johnson v. The State, 
27 Texas, 766, and cases there cited; Hudson v. The State, 
decided at this term.) Did, then, the charge of the court 
‘sufficiently comply with these rules / 

It almost literally copies from the code the definition 
of assault with intent to murder, and the criterion of the 
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intent, the definitions of murder in each degree, assault 
and battery, and simple assault, and gives the law of 
self-defense, but omits the-law of aggravated assault and 
battery, and of reasonable doubt on the evidence. The 
instruction as to self-defense concludes in direct applica- 
tion to the case, thus: ‘‘If the party killed had been dis- 
‘armed by a third party, and was in such a condition as 
to be unable to inflict death or some serious bodily in- 
jury on the party killing, at the time the fatal blow is 


‘struck or shot fired, then the law of self-defense will not 
apply.”’ The charge is concluded with an additional par- 


agraph, thus: ‘‘If one provoke a difficulty with the ap- 
parent intention of killing his adversary, then and in such 


a case the law of self-defense does not apply.”’ 


At the request of appellant’s counsel, the court also 


charged that the party, ‘‘when unlawfully attacked, is 


not bound to retreat, in order to avoid the necessity of 
killing his assailant. The attack, however, to justify 
such homicide, must be such as produces a reasonable 
expectation or fear of attack or of death, or of some se- 
rious bodily injury, in the person assailed.’’ And also, 
‘If the jury believe, from the evidence, that Wren un- 
lawfully and violently attacked the defendant, and that 
said attack upon defendant produced in defendant’s 
mind a reasonable expectation or fear of death, or of 
some serious bodily injury, and there was no means in 
the reach. or power of defendant by which the threatened 
injury could have been prevented, then defendant was 
justifiable, and the jury will acquit.”’ 

The primary charge quoted is evidently only applica- 
ble to the facts testified, that Wren’s arm was seized and 
held by Hix when the former seized or attempted to seize 
the tumbler, so that in fact, at the moment accused fired, 
Wren was unable to throw the tumbler at him. The 


' charge, assuming these facts to be true, leaves out of 
«view altogether the question whether the accused saw, or 
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was in a position to see (Morris being between the parties), 
at the moment, or had time to observe, that Wren was so 
held, or time to think whether he was held so firmly as to 
know that he was disabled from assailing him. 

This view of his situation, and the state of his mind, 
whether he had reasonable ground to fear or expect an 
immediate assault with the tumbler, was not given to the 
jury; nor were they instructed that the accused was enti- 
tled to the benefit of reasonable doubt of his guilt fairly 
and naturally arising on the evidence, which we think 
should always be given by the court in cases of felony. 
We think that the conclusion of the jury from this pri- 
mary charge would legitimately be, that as Wren’s arm 
was in fact held, and he was unable to assail accused with 
the tumbler, therefore accused was not justifiable. 

It is argued that the subsequent charges given supplied 
this defect. But it will be perceived that they do not di- 
rect the attention of the jury to that view of the case with 
the clearness and point of the first charge, and we think 
did not counteract its effect. Be this as it may, the last 
paragraph of the primary charge was calculated to mis- 
lead the jury, by counteracting his defense. It tells the 
jury, in effect, that if accused provoked the difficulty 
with apparent intention to kill Wren, then his plea of 
self-defense was invalid. 

To what evidence this charge could reasonably apply 
we are unable to see. The parties had previously been 
friendly, and the quarrel suddenly arose. The banter of 
accused to Wren to play at cards for money does not ap- 
pear to have been insulting to him. There appears noth- 
ing unusual in such a proposal between such parties, and 
therefore no intention to provoke a difficulty, with or 
without intention to kill Wren, can legitimately be drawn. 
The first rude or insulting words came from Wren. His 
anger seems to have been unnecessarily aroused, and the 
difficulty really arose from his conduct. This charge of 
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the court therefore was inapplicable to the case. It as- 
sumed a state of fact not shown, which probably preju- 
diced appellant's defense. Taking all these irregulari- 
ties into consideration, and the facts, we are not satisfied 
that justice has been done. The judgment will therefore 
be reversed and the cause remanded. 


REVERSED AND REMANDED. 


CHARLES McHenry Vv. THE, STATE. 


1. While it is true that the whole of a confession, when offered in evidence 
by the State, must be taken together, it does not follow that the jury 
must attach equal credit to every portion of it. 

2. A jury is at liberty to disregard such portions of a confession as they be- 
lieve unreasonable or untrue. 

3. See opinion in this case for facts, upon which a conviction was obtained, 
which were held not sufficient to authorize a verdict of guilty. 


APPEAL from Houston. Tried below before the Hon. 
Leroy W. Cooper. 


H. W. Moore, for appellant. 
Browne, for the State. 


DEvINE, Associate JusTicrE.—The defendant, Mc- 
Henry, was indicted at the March term, 1873, of the Dis- 
trict Court of Houston county, on a charge of theft of 
a dun heifer, the property of Alfred Lewis. He was tried 
at the July term and convicted. The jury rendered a ver- 
dict guilty of a misdemeanor, and assessed the penalty 
at five dollars. A motion for a new trial was refused, 
and an appeal taken. 

Of the exceptions taken and motion to quash the 
indictment, it is only necessary to state that the indict- 


-ment charged the defendant, in plain and intelligible 
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language, with béing guilty of an offense defined in the 
Penal Code, and they were properly overruled by the 
presiding judge. The refusal of the judge to give the in- 
struction asked by defendant’s counsel deprived the de- 
fendant of no legal right. The charge of the court was 
favorable to the aceused, substantially in accordance with 
law, and directed the mind of the jury to the fact that the 
accused might have been under the impression that the 
. heifer killed by him was killed under the reasonable 
belief that it was the animal sold him by Willis Larue. 

The instructions asked by defendant’s counsel, and 
refused by the court, taken in connection with the gen- 
eral charge of the court, clearly indicated that the jury 
must take as true everything the defendant, McHenry, 
had stated respecting the charge against him. While it 
is true that ‘‘the whole of a confession must be taken te- 
gether,’’ it is not correct to assume that the jury must 
attach equal credit or belief to all parts of such confes- 
sion or statement. They are at liberty to reject from their 
minds a belief in such portions of it as appear to them 
unreasonable or untrue. (See Roscoe’s Criminal Evi- 
dence, pages 50-51, and cases referred to in the foot- 
notes. ) 

The presiding judge permitted all the declarations of 
the accused to go, as the remainder of the evidence went, 
for what it might in the opinion of the jury be worth as 
testimony; in this there was no error. A careful examina- 
tion of the statement of facts, however, shows that the evi- 
dence did not justify a verdict of guilty. Viewed in the 
strongest light against the accused that law or reason will 
permit, there still remains a reasonable doubt, so strong 
{not resting upon a solitary fact, but strengthened by a 
number of separate and independent facts, shown by the 
witnesses for the State and the accused) as to entitle him 
to the benefit of such doubt, and a consequent acquittal. 

The one fact in evidence against the accused was that 
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he killed and carried away the hide and carcass of a dun 
heifer, the property of Alfred Lewis, in the county of 
Houston. The other principal facts in evidence proved 
by the owner of the animal, Alfred Lewis, and his neigh- 
bor, Good Bly, were, that the heifer was killed in the 
morning, ina piece of wood-land in the field of Alfred 
Lewis; that, attracted by the sound of chopping in the 
wood-land, the witness rode into it, and saw the accused 
chopping up a beef; that accused went a few yards, 
dragged the hide of the aaimal to him and showed it to 
witness, though witness did not ask to see it; that other 
cattle were in the field; that next day Lewis, being at- 
tracted by seeing buzzards flying over the timbered land 
in his field, went there and found the head of his heifer ; 
being informed by Good Bly that accused had killed it, 
he went to the house of defendant and informed his (de- 
fendant’s) wife that her husband had killed one of his 
cattle; that defendant went to the house of Lewis next 
morning, and paid him for the animal, saying he had pur- 
chased a dun heifer from Willis Larue, and that it had 
the ear marks of witness Lewis. That witness testified 
further, that he had sold a cow and a dun heifer to one 
Hallmark, who afterwards sold it to Larue. 

The witness Larue testified, that defendant built for him 
a corn crib;,that not having the money to pay defendant, 
he offered. him a beef in payment—a dun heifer which 
witness bought from Hallmark ; that it had the earmarks 
of Alfred Lewis, but had the brand of witness Larue; 
that it was running down in the range, and witness would 


go with him in the morning and kill it while it was cool: 


but if witness did not come down, accused could go and 
kill it himself. e 

With this evidence uncontradicted, and considering that 
the animal purchased from Larue was of a like color, of 
the same sex, about the same age and size, and with the 
same ear marks as the animal charged to have been stolen 
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from Lewis, the killing and carrying away in daylight 
from the field of the owner, and the total absence of any 
secrecy, we think the verdict was not supported by the 
evidence, and that the court erred in overruling the mo- 
tion for a new trial. 

The judgment of the court below is reversed and the 
cause remanded for a new trial. 


REVERSED AND REMANDED. 


H. W. Brown v. THE STare. 


. On appeal from a final judgment against the sureties on a bail bond, the 
fact that the bond does not appear from the transcript to have been filtd 
among the papers in the cause is no ground for reversal when no such 
defense was made in the court below, if the bond be substantially set 
forth in the judgment nést and the acire facias. 

2. Nor can the fact that no formal approval of the bond was made by the 
sheriff be ground for reversal, if it appear that the bond was returned 
into court by the sheriff who took it; the taking of the bond by the 
sheriff and its return into court is a substantial approval. 

3. No judgment can be rendered against a surety on a bail bond unless 
judgment be at the same time rendered against the principal; nor can 
judgment be entered against one surety when there is no judgment, or 
discontinuance, as to his co-surety. 


APPEAL from Houston. ‘Tried below before the Hon. 
Leroy W. Cooper. 


Chandler, Carleton & Robertson, for appellant. 


(eo. Clark, Attorney-General, for the State. 


DEVINE, ASSOCIATE -JUSTICE.—A judgment final by 
default was entered against appellant as surety of one 
Ed. Fletcher, indicted at the November term, 1870, of the 
District Court of Houston county, on a charge of theft 
of hogs, from which judgment he has appealed. 
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‘The cause was called for trial during the August term, 
1872, and the defendant, Fletcher, failing to appear, a 
judgment nisi was rendered in the usual form against the 
principal, Fletcher, and the securities on his bond, W. H. 
Cundiff and H. W. Brown. 

The judgment, after reciting at length the substance of 
the bond, directed scire facias to issue to the sureties, 
Cundiff and Brown, commanding them to appear at the 
next term of the court and show cause why the judgment 
nisi should not be made final. There was service of the 
scire facias on the appellant, Brown, on the twenty- 
second of October, 1872, and a judgment final by default 
on the sixth day of the November term, 1872. The ap- 
pellant, Brown, moved in arrest of judgment, which mo- 
tion was overruled. With respect tothe motion in arrest 
of judgment, it is sufficient to state that the grounds set 
forth in the motion are mere general statements or 
charges, and, so far as their meaning can be inferred, they 
are not supported by an examination of the record. 

The appellant assigns as error, first, ‘‘ That it is not 
shown that there ever was any bond filed amongst the pa- 
pers in the cause.’’ A reply to this is found in the fact, 
that it is probably a clerical omission; it was not raised 
in the court below; if it had been raised it would have 
been met by an order to file it, ‘“‘mwne pro tunc,;”’ and as 
the judgment 27si and the scive facias set out the bond 
in substance, it is too late to raise this objection in this 
court. 

The second error assigned is, ‘‘That if the bond was 
ever filed, it is not shown that the amount of the bond 
was fixed by any court, and it is not shown by whom the 
bond was taken, and: the same has never been approved.”’ 
The record shows the amount of the bond was placed at 
three hundred dollars. The bond was taken by the sher- 
iff of Houston county. The taking of the bond by the 
sheriff and returning it into court was, in substance, an 
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approval of the bond; and if any force exists in this ob- 
jection it should have been raised in the District Const on 
the motion in arrest of judgment. 

The third assignment, ‘‘ that the bond is onerous, the 
same being fixed at three hundred dollars,”’ etc., is no 
cause of complaint. It does not appear how a bond in that 
amount, to secure the appearance for trial of a party 
charged with theft, can be considered onerous; and were 
it so, the sureties have no legal or reasonable cause of 
complaint. They were not compelled to become securi- 
ties for the accused, Fletcher. They were mere volun- 
teers. 

The fourth assignment is, ‘‘That the pretended bond 
required defendant, Ed. Fletcher, to appear at the No- 
vember term of the District Court of Houston county, 
and the scive facias shows that the forfeiture was taken 
in August, A. D. 1872.’ In reply to this, it. is only ne- 
cessary to state that the defendant, Fletcher, gave his 
bond on the twenty-ninth of September, 1871, conditioned 
to ‘‘appear at the next term of the District Court of Hous- 
ton county, to be holden on the third Monday in Novem- 
ber next, and there to answer said bill of indictment, and 
appear from day to day and from term to term.”’ The 
condition recited disposes of the fourth assignment. 

The fifth assignment, that ‘‘ there is no regular term 
of the District Court of Houston county fixed’ by the 
law to be holden in August ;’ and the sixth assignment, 
that ‘‘ there is no law providing for any process to be is- 
sued to the August term,’’ are answered by reference to 
the law, approved November 25, 1871, authorizing a spe- 
cial term of the District Court of Houston county to be 
held, commencing on the fourth Monday in August, 1872. 
This court was but a continuance of the July term of that 
year, it commencing on the close of the July term. 

The seventh and last assignment of error is fatal to the 
judgment. ‘‘ Because the forfeiture (if any) was made 
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Statement of the case. 
by both of the sureties, and the judgment final is taken 
against only one, viz., H. W. Brown.”’ 

There was no judgment final against the principal in 
the bond, neither was there a judgment final, or a discon- 
tinuance, as to appellant’s co-surety, W. H. Cundiff. 

The judgment is therefore reversed and the cause re- 


manded. 
REVERSED AND REMANDED. 


ALVIN HAYNEs VY. THE STATE. 


1. It is the duty of the district judge, on the trial of a criminal charge, to 
so frame his instructions that they shall have a direct application to the 
facts in evidence. 

2. See this case for evidence which, considered with reference to the in 
structions of the court, was held not sufficient to justify a verdict of 
guilty. 


APPEAL from Caldwell. ‘Tried below before the Hon. 
Henry Maney. 

In this case four instructions were given to the jury, on 
the trial, by the presiding judge. The first was a copy 
from the Penal Code of the definition of theft. ° The sec- 
ond defined who were principals in the comission of an 
offense, and was also copied verbatim from the code. The 
third and fourth were as follows: 

‘*3. If you believe from the evidence that the defendant 
is guilty of the offense charged against him, you will say 
so, and assess his punishment at confinement in the pen- 
itentiary not Jess than two nor more than five years. 

‘*4. If you have any reasonable doubt of the guilt of 
the defendant, such as fairly presents itself from the evi- 
dence which you believe to be true, you will acquit him.” 

Verdict of guilty, and punishment assessed at two 
years in the penitentiary. Motion for new trial overruled, 
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and final judgment entered on the verdict, from which 
Haynes appealed. 


James H. Burts, for appellant. 
Geo. Clark, Attorney-General, for the State. 


RosBerts, Cuter Justice.—This is a prosecution un- 
der an indictment against Alvin Haynes for the theft of a 
red heifer of the value of eight dollars, ‘‘of the species 
of neat cattle,’ in terms conformable to the general law 
of theft, in Article 2381, 1 Paschal’s Digest. The charge 
embraced two others, Cabiness and Wilson. Defendant 
Haynes, having severed, was alone tried, and found guilty 
by the jury, who assessed his punishment at two years 
confinément in the penitentiary. 

The evidence tended to show that Cabiness stole the 
heifer, put her in the butcher pen of Haynes & Page, 
one-half a mile from the market house in the town of 
Lockhart, where Haynes & Page sold beef. The evi- 
dence that Cabiness stole the heifer was mainly that the 
brand on the animal was not exactly like that on the 
stock of Montgomery that he was authorized to sell, be- 
ing ‘SS’ instead of ‘55,’ and the further fact that 
after putting her in the pen alone he cut her ears, putting 
them in Montgomery’s mark, so that shortly afterwards 
they were seen to be bloody. The only facts proved tend- 
ing to implicate Haynes in the theft in any way whatever 
were, that on the same day the heifer was put in the pen, 
and perhaps shortly after that event, Haynes was at the 
pen, and with Cabiness and Wilson killed and skinned the 
heifer, had the beef hauled in a cart to the market in town, 
and the hide, with another hide that was put in a box in 
the cart, sent to Lane, the inspector, without being taken 
out of the box at the market, with the message that Cabi- 
ness had put the animal, from which the pale-red hide 
was taken, inthe pen. It was also proved that Hudspeth, 
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the cart driver, brought back. from Lane to Haynes $5.25 
for the two hides, and that afterwards Cabiness demanded 
from Page, the partner of Haynes, the price of the pale- 
red heifer. , 

The charge of the court embraced the definitions of 
theft, and of a principal in an offense, in the language of 
the two articles of the code, 2381 and 1810, and also the 
law as to doubts, and as to the proper punishment, if 
found guilty. 

There was no charge given having a direct application 
to the facts of the case. The whole of it would have ap- 
plied about as well to one case of theft, where there were 
three defendants, as to another. 

The defendant made a motion for a new trial, and, 
among other grounds not sufficiently important ‘to re- 
quire notice, set up that— 

1. The verdict of the jury was contrary to law and the 
evidence. 

4. Surprise at the mistaken impression of his own.wit- 
ness, Edgar Page. 

7. And being deprived of the testimony of his co-de- 
fendant Wilson. 

It is quite certain that Haynes did not expect Edgar 
Page to swear as he did, being introduced as his own wit- 
ness. There can be no reason seen from the evidence 
why Wilson was included in this prosecution, unless, as 
it is to be feared is too often the case, it was to exclude 
Haynes from the benefit of his evidence. These two 
grounds severally may be weak or strong in support of a 
motion for a new trial, according to the nature of the 
_ case and the attendant circumstances. Combined together 
they deserve serious consideration, in aid of the more sub- 
stantial objection to the verdict as being contrary to law 
and the evidence, in deciding whether or not the motion 
for a new trial should be granted. 

The central-fact in the evidence, upon which Haynes’ 
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conviction was based, was that he was at the pen when 
the heifer was killed, and that he helped skin her. This 
fact was established by the positive testimony of one wit- 
ness for the State, Hudspeth, the cart driver, and the best 
impression of Edgar Page, a small boy, but contradicted 
by the positive testimony of Mrs. L. B. Page, who lived 
near the pen, and was at it. 

Upon Haynes’ conviction, before the motion for a new 
trial was made, a nole prosequi was entered against Wil- 
son, he being one of the persons, as agreed by all the 
witnesses, who was at the pen and helped skin the heifer. 
Wilson’s affidavit was offered in support of said motion, 
to the effect that Haynes was not present at the pen, and 
never saw the heifer until the beef was brought to the 
market, and did notexamine the hide. Edgar Page made 
an affidavit in support of said motion, stating that when 
examined he was confused, and then swore as he then 
believed, but that since that time he is satisfied that he 
was mistaken in his impression as to Haynes being at the 
pen on that day, but that it was the day previous. 

The court overruled the motion for a new trial as asked 
by the defendant, and he gave notice of appeal to the 
_ Supreme Court. 

That Cabiness stole the heifer, does not appear to be 
certain from the evidence, however probable it may be, if 
he is Known to be suspected of such practices. But if 
that be admitted, there was no evidence of a previous ar- 
rangement between him and Haynes, that Haynes would 
aid him in a joint appropriation of the property to their 
own use, after it should be driven up and put in the 
slaughter pen of Haynes & Page. There being no previous 
arrangement, if Haynes was at the pen, and thereby could 
certainly know that it was stolen property, placed in his 
possession to be paid for as stolen property, then Haynes 
might have been prosecuted Only as a receiver of stolen 
property. (1 Paschal’s Digest, Arts. 2382-3-4, etc.) 
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Suppose it to be admitted that Haynes was at the pen 
and helped to skin the animal, which was rendered very 
uncertain by the affidavits of Page and Wilson, by what 
process of deduction from that solitary fact against 
Haynes could his guilt as charged be arrived at to a 
moral certainty ‘ First, it must be presumed that, as he 
helped to skin the animal, he must have seen that its ears 
were bloody, there being no evidence that this fact was 
mentioned by any one then present. Secondly, as he 
saw that her ears were bloody by having been freshly 
marked, it must be presumed that he thereby knew that 
Cabiness had stolen the heifer and re-marked her to pre- 
vent detection. And upon these two presumptions, piled 
one upon the other, resting upon an uncertain faet, it 
must be further concluded, upon the supposition of his 
guilt, that he joined Cabiness in the appropriation of the 
property, thereby aiding in the theft, with a reckless dis- 
regard of his safety and that of Cabiness, as manifested by 
his sending the hide, with bloody, freshly-marked ears, to 
the inspector. It was the duty of the inspector to detect 
thefts of live stock; and yet the hide was accompanied with 
a message sent by the cart-driver, that this hide was from 
an animal put in his butcher pen by Cabiness, which, with 
the attendant circumstances, plainly implied that the ani- 
mal had been slaughtered and sold by him in the market. 

The isolated fact, then, upon which his guilt could pos- 
sibly be conjectured was established by. conflicting evi- 
dence, was weak in itself, and was overwhelmed by op- 
posing circumstances connected with it; and the charge 
being general, the jury were left to their own views of the 
law as applicable to the particular facts of the case, and 
found such a verdict as we do not think can be sustained 
by law and the evidence as the record presents the case to 
this court. Therefore the judgment is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 
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Joun T. Smiru v. JAMES EK. DowNes. 


A claim against an estate, approved by the administrator and allowed by 
probate court, cannot be disallowed in a collateral proceeding in the Dis- 
trict Court. Such a claim could only be set aside or annulled in the Dis- 
trict Court by a direct proceeding instituted for that purpose. 


APPEAL from Houston. Tried below before the Hon. 
Leroy W. Cooper. 


W. A. Stuart, for appellant.—It is most respectfully 
submitted, that it was not competent for B. G. Hart- 
graves, by a note signed by himself as guardian, etc., to 
bind the estate of Asa J. Hartgraves, deceased. 

The note, it is contended, constituted an individual lia- 
bility against said B. G. Hartgraves. (See Gibson vs 
Irby, 17 Texas, 174; Parsons on Contracts, Vol. 1, p. 136; 
Thacher v. Deasmore, 5 Mass., 300; Foster v. Fuller, 6 
Mass., 58.) 

There are no sufficient allegations that the note was 
given for necessaries suitable to the condition and cir- 
cumstances of the minor, Asa J. No bill of particulars 
nor statement was appended showing for what the note 
was given; and it is contended that the bare statement 
that the note was for necessaries, and evidence that the 
payee of the note was a merchant, and that the same was 
for necessaries, was not sufficient. The evidence was but 
the opinion of the witness. (See Hastings v. Bachelor, 
27 Texas, 259. ) 

The office of guardian is one of trust created by statute, 
and the duties, powers and obligations of the guardian 
are created by law. The acts of the guardian are closely 
scrutinized, and he will not be allowed to encumber his 
ward’s estate except for the benefit of the estate or for 
necessaries furnished the ward (Pas. Dig., Arts. 3903, 
3904); and it devolves on the party seeking to subject the 
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minor's property to the payment of the debt to show 
that the claim was for necessaries or for the benefit of the 
ward’s separate property. No presumptions will be in- 
dulged as against the interests of the minor. Any other 
rule would open a door to the grossest fraud and impo- 
sition. : 


NV. G. Shelley, for appellee. 


DEVINE, AssocIATE JUsTICE.—The appellee, Downes, 

filed a motion in the District Court of Houston county 
on the eighth of April, 1872, against the appellant, Smith, 
as administrator de bonis non of the estate of Asa J. 
Hartgraves, alleging that he is the holder of a claim 
against said estate for $135.36, bearing ten per cent. inter- 
est from the first day of January, 1861; that the claim 
has been duly allowed and approved ; that said estate has 
been in course of administration for a number of years; 
that the administrator, John T. Smith, has disposed of 
property belonging to said estate, and has now funds on 
hand; that there are no claims acknowledged against 
said estate save petitioner's claim and another debt of 
four dollars. He prayed that the administrator, Smith, 
be cited to answer, and that he have a judgment com- 
manding the administrator to pay his debt, interest and 
costs. 
_ The administrator excepted to the motion, and asserted 
that the claim was not a debt due by his intestate ; that 
the former administrator had allowed the claim through 
mistake ; that the claim or note was given in the name of 
B. G. Hartgraves, guardian of his intestate, Asa J. Hart- 
graves, while the latter was a minor; that the claim was 
not for necessaries furnished his intestate, when a minor: 
that he, John T. Smith, administrator, had paid out a 
larger sum than the amount received by him, and that he 
had no funds on hand as administrator. 
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The court below sustained some of the exceptions and 
overruled others, and after various amendments by plain- 
tiff and defendant, the court, on the pleadings, exhibits 
and proof, gave judgment on the nineteenth of April, 
1872, against the administrator, Smith, and ordered that 
he pay over the amount forthwith. 

From the judgment ordering payment the administra- 
tor has appealed to this court. 

The exhibits and statement of facts show that the peti- 
tioner, Downes, for necessaries furnished the intestate, 
Asa J. Hartgraves, when a minor, received a note for the 
amount of $135.36, bearing date January 1, 1861, and 
signed ‘‘B. G. Hartgraves, guardian of Asa J. Hart- 
graves ;’ that on the twenty-seventh day of September, 
1866, Downes made the affidavit required by law, at- 
tached the note to it, and presented it to the then admint 
istrator of Asa J. Hartgraves, J. N. Garner, who, on the 
first of October, 1866, admitted the claim to be correct, 
and, as administrator, agreed to pay the same in due 
course of administration. The claim was, on the same day, 
‘‘examined and allowed’’ by the then probate judge of 
Houston county. The claim was filed in court on the 
ninth day of January, 1871, and under the law requiring 
‘‘a claim docket’’ and the filing of claims, it was entered 
on the same. 

The exhibit of the administrator, Smith, shows the re- 
ceipt from the sale of property of his intestate’s estate of 
$390 cash, and a draft on Galveston for $490, which he 
admits he will receive as soon as it can be sent to Galves- 
j ton, making in all the sum of $880 cash, or its equivalent, 
in his hands, but claims that he has paid out $462.86 as 
administrator. Of the amount claimed as paid by him, 
not one item in his exhibit is supported by a voucher; 
there is not one dollar of the amount alleged to have been 
paid by order of court, and with the exception of one 
item of $18.90, costs of court, there is nothing in his ex: 
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hibit or the entire record to. show any authority to pay 
out the sums referred to in his exhibit. The judge prop- 
erly decreed his liability, and directed his payment, with- 
out delay, of plaintiff's claim, costs, ete. In connection 
with this branch of the case, we are unable to see where 
the presiding judge found any authority to go into a 
hearing of evidence on the merits of the case, as might 
have been done on a note or account, or other claim not 
allowed or approved by administrator and judge. The 
obligation to pay, or liability of the minor’s estate for 
the payment of a note signed by his guardian, had been 
decided by this court twenty-eight years ago, and is ad- 
hered to (Gibson v. Irby, 17 Texas, 173); and the princi- 
ple has been repeatedly enunciated, from 3 Texas Reports 
down to a recent date, that a claim admitted by the exec- 
utor or administrator to be a just claim or debt against 
the estate, and allowed or approved by the probate judge, 
is a guasi judgment which cannot be reviewed in the Dis- 
trict Court in an incidental or collateral proceeding, and 
can only be inquired into or set aside and anulled by 
a direct proceeding or suit instituted for that purpose. 
(Moore v. Hillebrant, 14 Texas, 314, and cases there 
cited ; Eccles v. Daniels, 16 Texas, 136; Heffner v. Bran- 
der, 23 Texas, 622.) There being no error in the judg- 
ment of the District Court, it is affirmed. 
AFFIRMED. 


~ Justice Moore, having been of counsel, did not sit in 
this case. 





JASON THomMAs Vv. THE STATE. 


1. Upon the issue of insanity, non-professional witnesses should be allowed 
to give their opinions, together with the facts on which their opinions 
are based, where it appears that their acquaintance with the defendant 
will enable them to form a correct estimate of his mental condition. 
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2. The test of responsibility on such issue is said to be, whether the party 
was able to have, and did have, a criminal intent, and the ability to 
judge of the right and the wrong of the act charged. 

3. It is the duty of the court in felony cases, where insanity is interposed as 
a defense, to instruct the jury upon the principles of law applicable to 
the case, whether asked or not. 


APPEAL from Lavaca. Tried below before the Hon. 
W. H. Burkhart. 

Thomas was indicted at October term, 1872, of the 
District Court of Lavaca county, for stealing a plug of 
tobacco, worth forty cents, from the house of August 
Weller. 

The plea of insanity was urged on the trial, and the 
counsel for defendant propounded to two witnesses, 
Hiram Griffith and W. B. Rhodes, the following ques- 
tions, viz.: ; 

‘‘1f you are acquainted with the mental status of the de- 
fendant, state your opportunity for such acquaintance ; 
also state your opinion of his mental capacity at the date 
of the alleged offense, and the facts and circumstances 
upon which you have founded your opinion.”’ 

Which question, on objection of the district attorney, 
was excluded on the ground that the witnesses’ opin- 
ions were inadmissible; the court ruling that the wit- 
nesses could state the facts and circumstances on which 
their opinions were based, but could not state their opin- 
ions or belief in the matter. 

‘The court submitted to the jury, upon the question of 
insanity, whether the defendant ‘‘ was of sufficient men- 
tal capacity to discriminate between right and wrong.” 

The defendant was convicted, and appealed to this 
court. 


O, EHilis, for appellant.—lt is confidently contended 
that the court erred in refusing to permit witnesses to 
state their opinion of the mental capacity of the defend- 
ant. ‘In reason, any witness who is sufficiently ac- 
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quainted with the prisoner to. know his mental condition 
as sane or not, should be permitted to testify to the fact, 
as well as to collateral facts, from which the main fact is 
inferable.”? (Bishop on Criminal Procedure, Section 667, 
Vol. 2, 2d Ed.) ‘*‘When we look at this question in the 
light of judicial authority, we find that a large, and in- 
deed much the larger, class of judges in this country do 
permit the witnesses who are not experts, as well as the 
experts, to state whether or not they deem the prisoner 
insane, in connection with their statements of the par- 
ticular conduct and expressions which form the basis of 
their judgment.’”’ (See Bishop on Criminal Procedure, 
2d Vol., 2d Ed., Sec. 678; Dewitt v. Barly, 17 N. Y., 
340; Lester v. Pittsford, 7 Vt., 158; Morse v. Crawford, 
17 Vt., 499; Grant v. Thompson, 4 Conn., 203; Culver v. 
Haslam, 7 Barb., 314; Stewart v. Redditt, 3 Md., 67; 
Weems v. Weems, 19 Md., 334; Baldwin v. The State, 12 
Mo., 223; Kelly v. McGuire, 15 Ark., 555; Clark v. The 
State, 12 Ohio, 483; Roe v. Taylor, 45 Ill., 485; The State 
v. Felter, 25 Iowa, 67; White v. Bailey, 10 Mich; see also 
the dissenting opinion of Doe, J., in the New Hampshire 
case of The State v. Pike, and authorities cited, reported 
in 6 Am. Reports, page 544.) 

The decision of the Supreme Court of this State in 
Gehrke v. The State, 13 Texas, 568, is not believed to be 
in point. The witness did not propose to testify in regard 
to his opinion of the defendant’s sanity, but merely that 
in his opinion he acted like certain parties whom witness 
knew to be insane. 


Geo. Clark, Attorney-General, for the State.—It is be- 
lieved that the law as laid down by the court is correctly 
stated, and is in accordance with the decision of this court 
in the case of Hickman v. The State, decided May 19, 1873, 
and with the general current of authority. (Greenleaf on 
Ev., Vol. 3, See. 5; Gehrke v. The State, 13 Texas, 568 ; 
Bish. Crim. Prac., Ch. 33, p. 666.) 
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REEVES, AssocraTE JustTicE.—Indictment for theft of 
one plug of tobacco, of the value of forty cents, alleged 
to be the property of August Weller, and taken from his 
store house. Verdict of guilty, and confinement in the 
penitentiary for two years. 

Insanity of the defendant and other defenses were re- 
lied upon under the plea of not guilty. 

On the trial of the defendant the court refused, on ob- 
jection made by the district attorney, to permit the wit- 
nesses to state to the jury their opinions of the defend- 
ant’s mental capacity at the date of the alleged offense. 
He also asked the witnesses to state if they were acquain- 
ted with the mental status of the defendant, and to state 
their opportunity for such acquaintance. 

The court ruled that the witnesses might state the facts 
and circumstances upon which their opinions were based, 
but not their opinions or belief. The defendant excepted 
to the ruling of the court and saved the point by bill of 
exception, and after conviction moved for a new trial on 
that and other grounds stated in his motion, complaining 
of error in the general charge to the jury, for refusing 
the charge asked by the defendant, that the verdict was 
contrary to the law and the evidence, and because of 
newly-discovered evidence. 

The authorities are not in harmony on the question as 
to what constitutes insanity of mind. It is agreed that a 
man must have sufficient capacity and reason to enable 
him to distinguish between right and wrong, as to the par- 
ticular act he is then doing—a knowledge and conscious- 
ness that the act he is doing is wrong and criminal and 
will subject him to punishment. (Carter v. The State, 12 
Texas, 500; 2 Greenleaf’s Evidence, Sec. 372.) 

The true test is said to be, ‘‘ whether the party was able 
to have, and did have, a criminal intent, and the ability 
to judge of the right and the wrong of the act charged.’’ 
(Whart. Am. Cr. Law, 13, 507.) 
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The code provides that “‘no act done in a state of in- 
sanity can be punished as an offense.”? (Pas. Dig., Art. 
1643. ) 

The general rule is, that the opinion of a witness is not 
evidence; but, like all general rules, it has exceptions. 
The exception embraces certain subjects and certain 
classes of witnesses. Great embarrassment has been felt 
in defining the subjects and the class of witnesses who 
may be permitted to give their opinions to the jury to the 
exclusion of others who are required to state the facts 
only within their own knowledge. 

On subjects of science, skill, or trade, witnesses called 
experts are admitted to testify from the peculiar knowl- 
edge they are supposed to have. Hence it is that the 
opinions of medical men, as one class of witnesses, are 
received in evidence to explain the cause of disease or of 
death, the consequences of wounds, and as to the sane or 
insane state of a persons mind. And therefore it is said 
‘such opinions are admitted in evidence, though the wit- 
ness founds them, not on his own personal observation, 
but on the case itself, as proved by other witnesses on the 
trial.”’ (1 Greenleaf’s Ev., Sec. 440.) 

As a qualification of the general rule that a witness 
must depose to facts only within his own knowledge, he 
may express his belief of the identity of a person, or that 
the handwriting in question is or not the handwriting of 
a particular individual, provided he has any knowledge 
of the person or the handwriting. 

The analogy in the investigation of these questions and 
other questions, where direct evidence is not attainable, 
has been applied to inquiries respecting the condition of 
a party as sane or insane, and the opinions of non-profes- 
sional witnesses, together with the facts on which their 
opinions are founded, have been admitted as evidence. 

‘*The value and force of the opinion,’’ as said by the 
court, in Calver vy. Harlan, 7 Barbour, 314, ‘‘ wouid 
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depend on the general intelligence of the witness, the 
grounds on which it is based, and the opportunities he 
has had for accurate or full observation.’”’ (Dewitt v. 
Bailey & Schoonmaker, 17 New York, 340; Morse v. 
Crawford, 17 Vermont, 499; Grant v. Thompson, 4 Conn., 
203; Baldwin v. The State, 12 Mo., 223; 2 Bishop on 
Criminal Procedure, Secs. 676-7-8; Clary v. Clary, 2 
Ired., 78; Powell v. The State, 25 <Ala., 21; Flory v. 
Flory, 24 Ala., 241; Norris v. The State, 16 Ala., 776; 
Clark v. The State, 12 Ohio, 483; Ohio Digest, title Ex 
perts—Opinions, p. 284.) 

The views here expressed are not in conflict with the 
case of Gehrke v. The State, 13 Texas, 568. That case is 
not in point. 

We think the witnesses should be allowed to give their 
opinions, together with the facts on which their opinions 
were based, where it appears that their acquaintance with 
the party will enable them to form correct opinions of his 
mental condition. 

There can be no doubt about the admissibility of the 
opinions of medical men in such a case as this, but the 
testimony of the physician is not satisfactory, as shown 
by the record. The examination was a brief one, and the 
opinion was formed from the answers of the defendant to 
certain questions, without hearing the evidence in the 
case, as inferred from the evidence of the witness, and 
without acquaintance with defendant's past life, and ap- 
parently without information in regard to it, his only 
means of information being a brief examination just had 
in the court house. 

It cannot be determined how far the jury may have 
been influenced by the opinion in evidence before them. 
The opinions of medical men are received with great re- 
spect and consideration, and properly so. But there is 
reason to apprehend that the examination of the defend- 
ant was not of such a character as would furnish full in- 

5 
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formation for an opinion upon which the jury could arrive 
at a proper conclusion. 

The law as applicable to the defense of insanity is not 
charged with sufficient clearness, and which must be done 
in cases of felony, whether asked for or not. 

In Carter v. The State, 12 Texas, 500, the court refers 
to the case of The United States v. McGlue (1 Curtis, 
U. 8. C. R., 1; Law Magazine, Vol. 2, No. 4), where the 
defense was insanity, and quotes with approbation the 
charge of the court to the jury for the principles of law 
applicable to the defense : 

‘Tn the course of the charge it was observed,”’ says the 
court, quoting the charge, ‘‘that this defense of insanity 
is to be tested and governed by principles of law, and not 
by any loose general notions which may be afloat in the 
community, or even the speculations of men of science.”’ 
Of the kind and degree of insanity which exempts from 
punishment, it is said: ‘*Clearly, it is not every kind and 
degree which is sufficient. There are, undoubtedly, per- 
sons of great general ability filling important stations in 
life who, upon some one subject, are insane. And there 
are others whose minds are such that the conclusions of 
their reason and the result of their judgment are very far 
from being right. And others, whose passions are so 
strong, or whose conscience, reason and judgment are so 
weak or perverted, that they may in some sense be denom- 
inated insane. But itis not the business of the law to 
inquire into these peculiarities, but solely whether the 
person accused was capable of having, and did have, a 
criminal intent. If he had, it punishes him; if not, it 
holds him dispunishable. And it supplies a test by 
which the jury is to ascertain whether the accused be 
so far insane as to be irresponsible. That test is the ca- 
pacity to distinguish between right and wrong as to the 
particular act with which he is charged.’ 

We think the charges given to the jury in this case 
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were imperfect by reason of the omission to charge upon 
the principles of law applicable to the case with the dis- 
tinctness the law requires; and in that view of the case, 
the verdict is not supported by the law and the evidence. 
(Pas. Dig., Art. 3059.) 

The newly-discovered evidence, as one of the grounds 
of the motion for a new trial, was merely cumulative, and 
if there had been no error in the rulings of the court and 
in the charge to the jury, would not be sufficient to war- 
rant a new trial. 

The judgment is reversed and cause remanded for fur- 
ther proceedings. 

REVERSED AND REMANDED. 


Justice Gray was not present and did not participate 
in this decision. 





Crawrorp CLay v. THe STATE. 


On the trial of one jointly indicted with others for theft, if it appear that 
the value of the property taken by all was sufficient to make the theft a 
felony, it is not necessary for the State to show how much in value 
was taken by cither one of the individuals jointly indicted. 


APPEAL from Montgomery. Tried below before the 
Hon. James Masterson. 


W. S. Billups, for appellant. 


Geo. Clark, Attorney-General, for the State. 


Roserts, Curer Justice.—The defendant, indicted 
with two others, was charged with stealing thirty-four 
pieces of bacon, the whole valued at one hundred and 
twenty-five dollars, from the smoke house of F. M. 
Thomason. 
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It was proved by Thomason, that on a Saturday night, 
about the time charged in the indictment, the bacon was 
stolen from his smoke house, about in quantity and value 
as charged ; that on the next morning he discovered that 
a hole had been made in the gable end of the smoke 
house, and that by the grease and shucks in the cracks of 
the house he discovered that the meat had been passed 
through the cracks of the house; that in the smoke 
house he saw the barefoot track of defendant, which he 
knew ; the pieces of bacon weighed about twenty pounds 
each, worth 154 cents per pound. 

By Dick Shackelford it was proved, that in going to- 
wards the smoke house the night of the theft, he saw 
near it the three persons named in the indictment, each 
with a piece of meat, which one of them said, in the 
presence of the others, they had taken out of the smoke 
house. 

The defendant’s counsel asked the witness if he was 
not connected with the stealing. The district attorney 
objected to the question, as tending to criminate the wit- 
ness. The court sustained the objection. To this ruling 
there was no exception, nor was it made a ground in the 
motion for new trial, nor was it assigned as error until the 
case was brought into this court. There was no evidence 
in the case that the witness was a participant in the theft. 

The charge of the court was not unfavorable to the de- 

fendant. Amongst other charges, indicating the differ- 
‘ence between theft as a felony and theft as a misde- 
meanor, according to value of the property stolen, the 
court charged the jury as follows: ‘‘If the evidence sat- 
isfies you that the defendant on trial, either alone or in 
conjunction with others jointly indicted, did steal the ba- 
con as alleged in the bill of indictment, you may find the 
defendant guilty of stealing the whole. It is not essential 
that the State should, after establishing to the satisfaction 
of the jury that defendant and others jointly indicted did 
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steal the articles charged, show how much in value either 
one of the individuals jointly indicted did so steal.’’ 

And again: ‘‘The evidence of a confederate in crime 
is to be scrutinized by the jury; but if after careful scru- 
tiny the jury are satisfied from the evidence of the guilt of 
the defendant on trial, then convict; otherwise, acqnit.”’ 

The objections made to the conviction of the defendant 
all relate to the alleged error of the above quoted charges 
as applicable to the facts proved on the trial. In answer 
to these it may be said that the one first quoted is correct; 
and the second one was unnecessary, and did not preju- 
dice the defendant, there being no proof that the witness 
was an accomplice or confederate in the crime; and there 
was no exception taken to the ruling of the court in sus- 
taining the objection to a question asked by defendant’s 
counsel to elicit that fact. 

There was no charge asked by the defendant’s counsel, 
and there was no charge given by the court (why, does 
not appear) in relation to theft from a house. 

The evidence fully sustained the charge, and the charge 
of the court correctly presented the law as to felonious 
theft, committed either by one or by three persons, in- 
dicted together and acting in conjunction in committing 
the offense, and might have been given more strongly 
against the defendant by charging as to theft from a 
house, and of which defendant cannot complain. 


AFFIRMED. 
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1. On the trial of one indicted under the act of November 12, 1866, for un- 

lawfully removing cattle, belonging to some person unknown, from 
their accustomed range, a prima facie case of guilt is established upon 
proof being made that the cattle removed were estrays, or that they be- 
longed to or were controlled by some other person. Upon such proof 
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being made, no presumption can arise that the accused was the owner 
from the mere fact of his possession. 

. Though possession of cattle, under a claim of purchase, without a writ- 
ten conveyance, is prima facie illegal, under the act of November 13, 
1866, which regulates the transfer of animals, even though there may 
have been an actual delivery, yet this presumption may be rebutted by 
parol evidence of ownership, or of a right to control, or of any fact 
which tends to prove the absence of criminal intent, or that the offense 
was not theft, but a misdemeanor. 

3. Upon the trial of one charged with removing stock from its accustomed 

range, Aeld, error to instruct the jury that one acting under authority 

from another must know that the other had the right to give it, and that 

A. cannot give B. authority over stock in more than one brand. 


ao 
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APPEAL from Williamson. 
Hon. E. B. Turner. 


Tried below before the 


Makemson & Posey, and Long & Long, for appellant. 


Geo. Clark, Attorney-General, for the State. 





REEVES, ASSOCIATE JusTICE.—This is an indictment 
against Joseph Inman, John Cloud and W. F. Wills, for 
unlawfully taking into their possession certain beef steers, 
four in number, each of the alleged vaiue of fifteen dol- 
lars, and for driving, using and removing the steers from 

| their accustomed range, not being the property of either 
| of the defendants, but the property of some person or 
persons to the grand jurors unknown, without the con- 
sent of the owners, and with intent to defraud the own- 
ers. Three of the steers are described in the indictment 
by brands, and the other by his mark without a brand. 

The offense as charged in the indictment is the same as 
that defined by the act of November 12, 1866. (Article 
24106, Paschal’s Digest.) 

The appellant, Wills, only was tried, and being convic- 
ted he appeals, and complains, as one of the grounds of 
error for reversing the judgment, that the court erred in 
refusing the new trial, because the verdict was contrary 
to the evidence. 
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In support of this, attention is called to the indictment 
in the allegation that the owners of the animals therein 
described were unknown to the grand jury, and also to 
the evidence showing that these animals were estrays and 
were so recognized by the witnesses and others in their 
neighborhood. 

Such being the charge and the evidence, it is contended 
for the appellant that the presumption would be that the 
steers belonged to him, he being found in possession of 
them. 

To this it may be answered that possession of personal 
property is not the criterion of ownership where the law 
denominates it as an illegal possession. 

The inquiry is, did the defendant’s possession carry 
with it the presumption of ownership under the rules of 
evidence laid down in the statute ? 

The act of November 12, 1866 (Art. 2410e), under which 
the indictment was found, provides that ‘‘in any prose- 
cution under the three preceding articles, it shall only be 
necessary to prove the act of killing, or destruction, or 
driving, using, or removing from the range, any stock 
not belonging to or under the control of the accused, and 
it shall devolve upon the accused to show any fact under 
which he can justify or mitigate the offense.”’ 

It must be proved that the accused did the acts with 
which he is charged, and that the animals were not his pro- 
perty or under his control. This may be done by proof 
that the animals were estrays, and the owner unknown, or 
that they belonged to or were controlled by another per- 
son other than the accused, according to the allegation in 
the indictment. A prima facie case is then made out 
against the accusd, and it is incumbent on him to prove 
any fact that would justify his acts or mitigate the of- 
fense ; and until this is done there could be no presump- 
tion that the accused was the owner from the fact of his 
possession. 
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The act of November 12, 1866, above referred to, fur- 
nishes no rule of evidence under which the accused may 
prove his justification, or prove facts in mitigation of the 
offense. The rule is to be found in the act of November 
13, 1866, ‘‘to regulate the sale, alienation, removal or 
transfer of animals in this State, and to require butchers 
to report to the police court all animals slaughtered, and 
for other purposes.’’ The statute relates to the sale and 
purchase of the animals, and would not apply where title 
was acquired in a different mode. It requires a descrip- 
tive written conveyance from the party selling to the pur- 
chaser, giving the number, marks and brands of such 
animals, to accompany the actual delivery of the stock, 
and provides that ‘‘ hereafter, upon the trial of the right 
of property in any of the animals mentioned, or upon the 
trial of any person charged with theft of such animals, in 
any court of this State, the possession of the animals in 
controversy, or charged to have been stolen by the party, 
without the written conveyance as herein provided, shall 
be prima facie evidence against the party of the illegal 
possession of such animal.’’ (2 Paschal’s Digest, Art. 
7445.) 

A prima facie case being made out against the defend- 
ant, in the absence of proof of the kind required by the 
statute in justification of his acts, his possession must be 
deemed to be illegal, and there can be no presumption 

that he was the owner of the animals, or that he had au- 
thority to do the acts charged against him in the indict- 
ment, without proof of ownership or authority to con- 
trol the stock. It is contended for the appellant that this 
was done. 

The animals were proved to be estrays. The defend- 
ants, Wills and Inman, were seen driving them in a herd 
of cattle along the road towards Austin. Two of the 
witnesses saw the steer branded with a circle D in a herd 
of other cattle about three miles from Austin, and out of 
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the accustomed range. It was agreed on the trial that 
the marks did not authorize the defendant to control the 
J-heart and B cattle. 

On the part of the defendant, it was proved by John 
Northington that he gave the defendant authority to use 
cattle branded B U and B; that he (Northington) had 
authority from A. P. Lee, of Lampasas county, and that 
he authorized the defendant to gather and sell the J-heart 
brand. Northington further proved, that he once owned 
the J-heart brand, and soldit to Cloud, and that he knows 
that defendant Wills had authority to use the cattle in 
that brand at the time he carried the cattle to Austin. 
W. T. Dalrymple, the clerk of the District Court of 
Williamson county, proved defendant Wills recorded 
marks and brands, showing that they were not the mark 
and brands of the cattle in controversy, and stating that’ 
he finds no recorded bills of sale for any of the beeves 
described in the indictment to defendants, Wills, Inman, 
or Cloud, and that neither of them have recorded bills of 
sale for said cattle, and that neither of the brands of the 
beeves described in the indictment or the mark of the one 
not branded is in the recorded mark or brand of either of 
the defendants. 

It was proved for the defendant by Boyd that Inman 
sold Wills the beef branded circle D. 

There was some conflicting evidence on the trial re- 
specting the cattle, except the steer last mentioned. It is 
not certain that any of the animals were driven out of 
the range except the one branded circle D. Butif it be ad- 
mitted or proved that this animal was removed from the 
accustomed range, then it is insisted in the brief for de- 
fendant that the alleged purchase from Inman was a valid 
defense, and met the charge against him. 

The act of November 12 must be construed in connec- 
tion with the act of November 13, in considering this 
question. 
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Possession under an alleged purchase without a written 
conveyance, though there may be an actual delivery of 
the animal, is declared by the act of November 13 to be 
prima facie illegal. The possession in that case does 
not show justification or mitigation under the act of No- 
vember 12, when taken in connection with the other stat- 
ute above referred to. It is not, however, conclusive. 
The party in possession may rebut by any competent evi- 
dence the case made against him by proving that the 
stock belonged to him, or was under his control, though 
the evidence of his right may not consist in a written con- 
veyance. 

The brands are required to be recorded by the act of 
March 20, 1848, and until recorded are not recognized as 
any evidence of ownership. (Paschal’s Digest, Article 
4659.) 

When the animals are disposed of as they run in the 
range by the sale and delivery of the brands and marks, 
it is provided by the act of November 13 that ‘‘the pur- 
chaser, in order to acquire title thereto, shall have his 
conveyance or bill of sale of such stock recorded in the 
county clerk’s office, in a book to be kept by him for 
that purpose, and such sale or transfer shall be noted on 
the record of original marks and brands in the name of 
the vendee or purchaser.”’ 

It will be seen that these provisions relate to the title or 
ownership of the stock, prescribing the rule of evidence 
by which title shall be shown in the cases provided for. 
That is the extent to which they go. 

The possession may be unlawful or wrongful, yet it 
cannot be supposed that it is the intention of the statute, 
when a party is charged with crime, that his evidence 
should be restricted to proof of title, or that he may not 
in his defense rely upon such facts and circumstances as 
may tend to prove that there was no criminal intent, or 
that the offense was not theft, but a misdemeanor. 
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Upon a trial of the right of property in a civil suit, 
where the issue is that of title or not under a purchase, 
the rule would be different, and requires the written con- 
veyance. , 

The act of November 12 (Article 24100) makes the re- 
moving of stock from the accustomed range, under the 
circumstances and with thé intent specified in the statute, 
theft, and punishable by confinement in the penitentiary, 
or by pecuniary fine, or by both fine and imprisonment, 
at the discretion of the court and jury. 

The next article (2410c) makes the same act and other 
acts of the accused party, when done without a fraudu- 
lent intent and under such circumstances as do not con- 
stitute theft, a misdemeanor, and punishable by fine not 
exceeding double the value of the stock. 

It is made theft or misdemeanor not as defined by 
other provisions of the code, but a theft or a misde- 
meanor of the animals specified in the statute, under the 
circumstances and with the intent, or without the intent, 
as therein set forth. 

Where the degree of the punishment depends upon the 
value of the stock, the value must be proved, that it may 
appear to which degree the offense belongs. It is other- 
wise where the value is not material to the punishment, 
as in theft of the animals. 

The allegation in the indictment, that the names of the 
owners of the animals are unknown, comes within the ex- 
ception requiring the names to be averred. 

They were shown to be estrays, and though the owners 
were unknown, they have still a property in the stock 
which was the subject of larceny, and the animals may 
be disposed of as provided by the stray laws, if the own- 
ers are not known. 

If there had been no error in the charge of the court to 
the jury, we would hesitate before disturbing the verdict 
on the ground that the finding was contrary to the evi- 
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dence. And it remains to inquire whether the charge is 
in accordance with the rules here laid down. 

If the offense was theft, and the accused could not have 
been convicted by the jury of the misdemeanor under the 
evidence, it was not necessary to do more than charge 
upon the law applicable to the alleged theft, without re- 
gard to the value of the stock. It is only necessary to 
prove value where the evidence would support the ver- 
dict for a misdemeanor, and then the value must be 
proved, as the fine has respect to the value of the stock. 

We think the jury should have been instructed, that 
though the failure to produce a written conveyance was 
prima facie evidence that defendant’s possession was il- 
legal, yet it was not conclusive. The charge may have 
made the impression that the inquiry should be confined 
to the bill of sale only. : 

The same objection applies to the charge that a man 
claiming to act under the authority of another must know 
that the other had the right to give it, and that A. cannot 
give B. authority over stock in more than one brand, etc. 

Whatever may be the correct interpretation of the stat- 
ute on the trial of the right of property in a civil suit, 
where a party is charged with theft he may give in evi- 
dence the facts and circumstances of his claim, or the au- 
thority under which the act was done, as showing his 
intention, for the consideration of the jury. And though 
it may not prove title or ownership where the authority 
was given without right, and where the brand was not re- 
corded according to the statute, it may be material in re- 
butting the criminal intent. 

For the same reason, we think the third and fourth 
charges asked by the defendant and refused by the court 
should have been given. 

It was a question of fact for the jury whether the de- 
fendant acted in good faith, believing that he had author- 
ity to control the stock or otherwise. 
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As the case will be reversed on these grounds, it will 
not be necessary to review the rulings of the court on the 
other grounds complained of. But it may be observed 
that there is no apparent error in refusing the new trial on 
account of the newly-discovered evidence as shown 
by the affidavits ; nor that the defendant was put upon 
trial so soon after indictment found. He made no appli- 
cation for a continuance; and as to the witness Robinson, 
he knew of the alleged materiality of his testimony before 
the trial. He must have known of the evidence of the 
Glenns, as they say they were present when the J-heart 
steer was turned out of the herd, at.their mother’s resi- 
dence. 

But, for the errors noticed before, the case is reversed 
and remanded for further proceedings. 


REVERSED AND REMANDED. 


A. N. ALForD ET AL. vy. J. T. Smiru, ADMINISTRATOR. 


See this case for discussion of the practice in District Courts in matters 
of probate. 

. In a suit by an administrator for a debt due for property sold by him as 
administrator, to entitle the defendant to offset an approved claim owned 
by him against the estate, it is necessary that the answer show that de- 
fendant is the only creditor entitled to the fund to which he seeks to ap- 
ply the offset ; or, if other creditors are interested in the fund, to state 
the extent and character of such other claims, so that the court may 
determine whether such relief can be allowed. 

3. While the court held an answer insufficient, and that exceptions to it 
were improperly overruled, yet the erroneous exclusion of material evi- 
dence offered to sustain such answer, ‘eld, to be ground of reversal. 

4. See this case for improper exclusion of a deposition upon an answer of 

the witifess which, taken literally, would render the testimony irrele- 

vant. 


wo 


APPEAL from Houston. Tried below before the Hon. 
Leroy W. Cooper. 
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John T. Smith, the appellee, was the administrator of 
the estate of Thomas Stubblefield, deceased. 

The intestate borrowed of the appellant, A. N. Alford, 
the sum of $1700, to secure which he executed his notes 
to Alford for that amount, and also gave him a.mortgage 


on his half-interest in a certain steamboat known as the 


Ida Reese, which mortgage was duly recorded. 
Stubblefield died, and the appellee became his admin- 
istrator. The claim of A. N. Alford was duly estab- 
lished in the probate court, and the appellee ordered to 
sell the intestate’s interest in the /da Reese on six months 


credit, to discharge A. N. Alford’s lien, and to pay the 


proceeds to A. N. Alford, subject, however, to the wid- 
ow’s and child’s allowance, amounting to $1900, and to 
charges for repairs on the boat amounting to $807.10. 

A. N. Alford assigned his claim for a valuable consid- 
eration to Geo. F. Alford and Wm. G. Veal, who do 
business in Galveston under the firm name of Alford & 
Veal. 

The time set for the sale having arrived, Alford & Veal 
purchased the half-interest of the intestate in the /da 
Reese, on six months credit, for $2100, giving two notes for 
$1050 each, with A. N. Alford as security, subject to the 
mortgage due from Stubblefield to A. N. Alford, and by 
him duly established in the probate court, and then sold 
to Alford & Veal, prior to the sale of the /da Reese. 

The notes executed by Alford & Veal, and A. N. Al- 
ford security, matured, and the appellee instituted this 
suit. 

The further facts sufficiently appear in the opinion of 
the court. 


Hancock, West & North, for appellants. —The court 
erred in rejecting the depositions of George F. Alford, 
which were offered to prove that the judgment of the pro- 
bate court establishing A. N. Alford’s claim and mort- 
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gage against the estate belonged to the partnership of 
G. F. Alford & Veal. 

The bill of exceptions raising this point states, ‘‘ that 
the plaintiff objected to the reading of the depositions be- 
cause Geo. F. Alford answered in the depositions that he 
had bought the judgment, and A. N. Alford had no in- 
terest in said judgment now.’’ And the court sustaining 
this exception, ruled the whole deposition out. 

We submit that that this ruling was clearly erroneous, 
for the fact that Geo. F. Alford, in those depositions, an- 
swered that he had bought A. N. Alford’s mortgage, may 
have been, and probably was, qualified and explained in 
other parts of those depositions, so as to clearly show 
that it in fact belonged to Alford & Veal. It may be, 
that although it was G. F. Alford who bought the mort- 
gage, he bought it and held it for the benefit of the part- 
nership, and that this appeared in the deposition. It 
will be remembered that the notes given for the pur- 
chase money of the /da Reese were given by Alford & 
Veal, and not by G. F. Alford alone. The presumption 
would then be, that the boat was bought by the firm 
to protect the mortgage on it which it had previously 
bought from A. N. Alford, and it had a perfect right to 
do this. 

Had the objection to these depositions been that they 
showed the mortgage to have been bought by G. F. Al- 
ford, and also that he and not the firm still owned it, the 
objection might have been good. But it certainly was no 
good ground for rejecting the whole of Alford’s evidence 
that it contained an irrelevant or incompetent assertion, 
without at the same time showing that every portion of it 
was liable to the same objection. Suppose Alford had 
been on the witness stand, and he had there stated that 
he had bought the judgment ; would it have been allow- 
able to object to and rule out the whole of his evidence, 
without allowing him to explain the whole transaction, 
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and without allowing him to prove for whom and on 
whose account he bought it? Certainly not. 

This very transfer from A. N. Alford to Alford & Veal 
is the gist of the whole controversy. The appellee claims 
throughout that this mortgage belongs to A. N. Alford, 
and is therefore no defense against a claim of the estate 
against Alford & Veal. 

The appellants, on the other hand, assert and offer to 
prove that A. N. Alford has no interest in that mortgage; 
that it belongs to Alford & Veal; that they bought it after 
its establishment as a valid claim and lien in the probate 
court, and before suit, and also before their purchase of 
the /da Reese. 

But such general and sweeping objections are unsanc- 
tioned by law, unless the whole of the evidence comes 
clearly within the objection. The mere form of the whole- 
sale manner in which this deposition was objected to, and 
especially when connected with the reason given for the 
objection, ought to have caused it to be overruled, and 
the evidence allowed to go to the jury. And in this con- 
nection we call the attention of the court to the case of 
Houston v. Perry, 5 Texas, 467. 

This evidence being wholly excluded from the jury, 
prevented the appellants from making good their only 
legitimate, legal and equitable defense, and judgment 
might just as well have been rendered against them by 
nil dicit, as to proceed with the farce of a trial under such 
circumstances. 


Nunn & Williams and Jackson & Jackson, for appel- 
lee.—The issue substantially is, appellants have a claim 
against the estate of Stubblefield, and should be allowed 
to offset the same to the claim of administrator for the 
purchase money of property sold at administrator’s sale. 
Such a practice is not and could not be tolerated without 
introducing the utmost confusion in the administration of 
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estates, and would result in transferring from the juris- 
diction of the probate court proper to the District Courts 
the settlement of administration accounts ; which would 
ever be a vexed question (perhaps on occasions when 
least expected by the administrator), when the adminis- 
tration should chance to become a party to a suit to en- 
force a demand against a debtor to the estate he repre- 
sents. Our Supreme Court decisions have clearly, and 
beyond cavil or dispute, settled this question, and it is 
no longer open. (See Atchison v. Smith, 25 Texas, 230; 
Hall v. Hall, 11 Texas, 553; Dickinson v. McDermott, 13 
Texas, 252; Guthrie v. Guthrie, 17 Texas, 541 ) 

Again, the plea was objectionable, because the debt was 
notin mutual right, and therefore not proper to be ad- 
mitted. (Albright v. Aldrich, 2 l'exas, 166; Hamilton v. 
Van Hook, 26 Texas, 305.) 

An exception to the general rule might be allowed 
when the creditor, who seeks to avail himself of such a 
plea, is the sole or only creditor, and then he must show 
that the funds he is called on to pay would, by reason of 
the particular facts alleged and proved, be returned to 
him; that is to say, he must show the amount of the de- 
mands against the estate, the court costs, and other ne- 
cessary expenses of administration, which constitute a 
first charge on the estate, and make it plain that the 
effect of his payment would be a work of supererogation, 
and nothing more. Without this, no exception to the rule 
as above stated will be allowed. (See Hall v. Hall, 11 
Texas, 553; Guthrie v. Guthrie, 17 Texas, 543; Atchison 
v. Smith, 25 Texas, 231.) 

There is not an attempt even to show this by plea, and 
in proof the appellant is fully met, and the contrary is 
distinctly and clearly shown. 

The appellants seem to have misconceived their case 
entirely, as the mortgage was presented, acted upon, and 
by the court merged into a judgment lien before there 

6 
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is any claim of transfer. But in arguing this imaginary 
case appellants’ counsel proceed, under third assignment 
of errors, to contend that the depositions of George F. 
Alford were improperly excluded, because they say, 
‘*the mortgage may have been and probably was quali- 
fied and explained in other parts of those depositions so 
as to clearly show that in fact it belonged to Alford & 
Veal.’’ The allegations in appellants’ pleas were, that the 
transfer of the judgment was made by A. N. Alford to 
Alford & Veal. The depositions offered were to the 
effect that a transfer was made to George IF. Alford. 
The depositions were objected to, on the universally re- 
cognized rule that the allegata and probata must corres- 
pond, and therein failing, the depositions were inadmis- 
sible. But appellants suggest, that possibly some other 
portions of the depositions would have explained and’ 
obviated the objection admitted to be good; but their bill 
of exceptions fails to show any such case to exist. Where 
it is desired to reverse the action of the District Court on 
questions of evidence, the party complaining must, by 
bill of exceptions, show the particular error complained 
of; ‘“‘he must put his finger upon it,’’ and not present 
the same on vague surmises, and by way of argument. 
(See Styles v. Gray, 10 Texas, 504; Ryan v. Jackson, 11 
Texas 401; Greenwade v. Walling, 30 Texas, 378; Friz- 
zell v. Johnson, 30 Texas, 34.) 

Will it not be presumed that the District Court acted 
‘on and after an inspection of the entire deposition? And 
will its action not be presumed to be correct till it is made 
to appear by the record, and not by conjecture, that it is 
otherwise? Such we understand to be the practice of 
our courts. (See Greenwade v. Walling, 30 Texas, 378; 
Jones v. Cavasos, 29 Texas, 428; Blackwell v. Patten, 23 
Texas, 674; Fox v. Sturm, 21 Texas, 407; Harvey v. Hill, 7 
Texas, 593; Stone v. Darnell, 25 Texas Sup., 436; King 
v. Gray, 17 Texas, 70; Harrison v. Leavill, 16 'l'exas, 342.) 
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Hancock, West & North, for appellants, in reply.—We 
concede, that as a general rule a debt due the administra- 
tor is not a proper offset to a debt by the intestate. But 
this rule, which is the rule of law, is not without excep- 
tions, and it yields whenever the equally well settled rules 
of equity require it. We are not aware that a case ex- 
actly similar to the present has yet been before this court, 
but we submit that the cases cited below fully establish 
the doctrine of equitable set-off which we claim should be 
applied to the case at bar. 

The leading case on this subject in Texas is Hall v. 
Hall, 11 Texas, 553. This case appears to have been 
fully argued and considered. 

See also Guthrie v. Guthrie, 17 Texas, 543 ; Thomas v. 
Hill, 3 Texas, 270; 3 Redfield on Wills, 199; Jones v. 
Moss’ Assignee, 3 How., 568, where this subject is fully 
discussed ; 2 Williams on Executors, 1597-1599 ; Dick- 
inson v. McDermott, 13 Texas, 252 ; Swenson v. Walker, 
3 Texas, 93. 

The cause mainly relied on by the appellee is that of 
Atchison v. Smith, 25 Texas, 231 ; but an examination of 
the facts of that case discloses that no equitable grounds 
existed requiring the interposition of an equitable set-off. 
In that case the claim sought to be offset was a judgment 
against the estate, duly allowed and approved, and which 
‘was as such a lien on the real estate for the purchase 
money of which the administrator had brought suit. But 
there was no averment that there were not other judg- 
ments against the estate. The judgment in that case was 
not a charge upon that particular land, but upon all the 
real estate in the county; the judgment sought to be set- 
off had no priority over any other judgment ; and it ap- 
peared affirmatively that equity demanded that the offset 
should not be allowed in order that all the debts of the 
same degree might fare equally. That case, therefore, 
only announces the general doctrine, but has no applica- 
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tion to a state of facts such as is disclosed in the case at 
bar. The facts of that case do not support the syllabus; 
in that case there was not a mortgage, but a lien inuring 
for the benefit of a whole class of debts. 

Here the claim sought to be offset is a direct charge 
upon the very thing purchased ; the sale of the boat was 
ordered, not to pay debts generally, but to pay a specific 
charge. The,administrator, under the mortgage and the 
order of sale, is merely a trustee for the owner of the 
mortgage ; the estate has no interest in the mortgage, but 
merely in the equity of redemption. It is the duty of 
the administrator to immediately turn over the proceeds 
of the sale to the mortgagee, and here the purchaser and 
mortgagee are one and the same person. 

Where the reason of a rule ceases, the rule itself will 
cease. 

W hat is the object of the rule invoked by the appellee ’ 
It is that the administrator may not be interfered with. 

But how can this interfere with the administration / 
The only portion of the steamboat subject to administra- 
tion is the equity of redemption; the balance is no part 
of the estate for that purpose, for the estate has no inter- 
est in it; itdon’t belong to it, it belongs to the appellants. 
We are not interfering with the equity of redemption; 
we have nothing to do with that. ‘ 

It is an every-day occurrence for a mortgagee to pur- 
chase at an administrator’s sale the mortgaged property, 
and if the property sells for more than the mortgage, the 
difference only is paid over to the administrator. An ad- 
ministrator can have no honest reason for refusing to al- 
low such an offset, and his refusal to do so, when the 
money collected has to be immediately paid back, is of 
itself a suspicions circumstance—a badge of fraud. 

In reply to the appellee’s attack on the bill of excep- 
tions, we would suggest that ‘‘we have put our finger on 
the error complained of.”’ 
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The bill of exceptions states that the appellee objected 
to the introduction of the whole deposition. Why? Be- 
cause, in it G. F. Alford said he had purchased the Jda 
Reese. This is the objection made to the deposition—the 
judge below certifies to it; and the appellants claim that 
that is not a good objection, and that it should have been 
overruled. 


Moore, ASSOCIATE JUSTICE.—The law prescribing the 
mode of proceeding in the District Courts in matters of 
probate furnishes the general rule for settlement of the 
debts and liabilities of estates of deceased persons, and 
provides that such settlement shall be made by a pro- 
ceeding in the District Court, in the exercise of its pro- 
bate jurisdiction in the county in which the estate in 
question is subject to administration. It is manifestly 
contrary to the general purpose of the law regulating and 
prescribing rules for the administration of estates, that 
this probate jurisdiction of the District Court to which - 
they are committed should be trenched upon or inter- 
fered with by proceedings in other co-ordinate tribunals, 
or by proceedings in the same court, in the exercise of 
its jurisdiction not pertaining to matters of probate; and 
as by the law regulating their settlement the debts of es- 
tates are classified, and the time as well as order of their 
payment is prescribed, it would evidently contravene its 
general policy, and tend to impede and clog the adminis- 
tration and settlement of estates under the probate juris- 
diction of the court where they are pending, if parties, 
when sued for moneys due the estate, were permitted, asa 
general rule, to plead in offset claims due them by the es- 
tate. While, however, this is the well established gen- 
eral rule (See Atchison v. Smith, 25 Texas, 231, and cases 
there cited), it has been heretofore held by this court, that 
this rule was not without exception, and that sometimes 
cases under peculiar circumstances would arise rendering 
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the interposition of the equitable jurisdiction of the Dis- 
trict Court absolutely necessary to prevent great hard- 
ship and oppression. Otherwise, the very law enacted 
for the benefit of the creditor of the estate, and intended 
to enable him to secure the speedy payment of his claim, 
might be wantonly perverted to his injury, if not utter 
ruin. (Hall v. Hall, 11 Texas, 526.) 

This exception to the general rule, if it can be properly 
considered as such, can, however, only be invoked by a 
creditor where the rules prescribed in the statute for the 
settlement of the estate in the District Court, in the exer- 
cise of its probate jurisdiction, does not furnish him a 
plain and adequate remedy, and when, but for the inter- 
position of the authority of a court of equity, he would 
be liable to suffer great, if not irreparable, injury. 

In appellants’ answer it was alleged that the claim 
pleaded in offset was a charge upon the money, for the 
collection of which the suit against them was being pros- 
ecuted ; that the notes upon which the suit was brought 
were given by them for property which had been sold to 
pay this very claim which was set up in offset, and that 
the money, when collected by the administrator, was, by 
the order of the court, to be paid back, upon their claim, 
except so much thereof as was not otherwise appropri- 
ated by said order, and against the payment of which 
they made no defense. 

To this answer, when presented as a joint defense by all 
the appellants, the court sustained appellee’s exceptions. 
Whereupon appellants, Geo. F. Alford & Veal, amended 
their answer, and alleged that they were the principals in 
the notes sued on, and that the half-interest of the estate 
of appellee’s intestate in the boat, in payment for which 
the notes were given, was bought by them ; that previous 
to the date of said sale they had purchased from their co- 
defendant, A. N. Alford, the claim, for the payment of 
which said boat was sold; that the estate was insolvent ; 
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and they would not have purchased said boat but for the 
fact that they were the owners of said claim, etc. To this 
amended answer appellee also excepted, but the court 
overruled the exception, and held the answer sufficient. 
In this we think the court erred. 

The facts and circumstances alleged in the answer cer- 
tainly present strong grounds to invoke the interposition 
of a court of equity; but as strong as they are, unless it was 
more clearly shown that appellants were the only creditors 
interested in the fund to which they asked to apply their 
offset, or had set forth more definitely and precisely the 
extent and character of the claims of such other creditors 
as were interested in it, so that the court might see wheth- 
er the relief asked cou!d be granted without other parties 
being brought before it, and without injustice to the , 
other creditors of the estate, or too greatly interfering 
with the probate jurisdiction of the court, and embarrass- 
ing the administration and parties interested therein in the 
final settlement of the estate, we are of the opinion appel- 
lants could not invoke the equity power of the court for 
their relief. 

It is to be borne in mind appellants’ defense does not 
rest upon the statutory right of a debtor to set off a de- 
mand due him by his creditor, against the debt upon 
which he is sued, but depends upon the application of 
the principles of equity to the peculiar facts of his case. 
And while it must be conceded the fact that the claim 
presented in offset was a lien upon the boat, in payment 
for which the notes were given, and that it was sold un- 
der an order of the court, in the exercise of its probate 
jurisdiction, for the payment of this very claim, presents 
a strong ground for the relief asked in appellants’ an- 
swer, yet it must be remembered that even a claim se- 
cured by a special lien is not ranked in the first class of 
debts against an estate. The order for the sale of the 
boat, upon which this claim was secured by mortgage, 
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shows that it was postponed to the payment of the al- 
lowances made by the court to the widow and child of the 
intestate. Although the order of sale raises a strong pre- 
sumption that the money, when received by the adminis- 
trator from the sale of the boat, except so much as was 
otherwise appropriated in the order of sale, would be ap- 
plied to the payment of this claim, yet other claims, which 
were not brought to the attention of the court at the time 
the sale was ordered, might be presented before the 
money was paid out, and shown to stand upon an equal 
footing with appellants’ claim, or to take precedence of it. 

This ruling of the court, however, was in favor of 
the appellants, and though erroneous, as they cannot 
complain, if there was no other error disclosed by the 
record, the court would not have felt called upon to no- 
tice it. But we are of opinion the deposition of appel- 
lant, George F. Alford, was improperly excluded. This 
seems to have been done solely upon the supposition 
that the deposition proved that the claim pleaded in 
offset was his individual property, and not that of the 
firm of which he was a member, and by whom, as ap- 
pellants allege, the boat was bought to secure this debt. 
We think it too technical a construction of the an- 
swer of the witness, that ‘‘he bought the boat’’ (which, 
from the bill of exceptions, seems to be the language 
which caused the exclusion of the deposition), to con- 
clude that he meant to. be understood to say that 
the purchase was an individual and not a partnership 
transaction. The deposition, from anything we can see 
from the record, might have been submitted to the jury 
in connection with the other evidence for their considera- 
tion, under such instructions as the court might have 
deemed it necessary to give them for their guidance, if it 
had been incumbent upon appellants to have shown that 
the firm of George F. Alford & Veal were the owners of 
the claim. We are, however, of the opinion that this 
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was unnecessary. It was immaterial to which of the de- 
fendants the claim belonged. If the owner was willing 
to apply it to the extinguishment of the debt upon which 
all of them were sued, surely, if this was his only objec- 
tion, the administrator could not complain of such appli- 
cation of it. 

As we have said, appellant’s answer did not authorize 
the defense upon which they relied, and to support which 
the deposition of the appellant, George IF. Alford, was 
offered; its exclusion, therefore, it may be insisted, was 
immaterial. The answer to this is, that we cannot say, 
if the court below had sustained the exceptions to the 
answer, appellants might not have answered, and alleged 
such facts as would have authorized the interposition of 
the equitable jurisdiction of the court for their relief. 

For this error of the court in sustaining the objections 
of appellee to the deposition of George F. Alford, one of 
the appellants, the judgment is reversed and the cause 


remanded. 
REVERSED AND REMANDED. 


S. T. Rons y. J. M. Smrru, ADMINISTRATOR. 


1. In a suit by an administrator upon a note due the estate, the defendant 
cannot offset an approved claim against the estate without showing a 
necessity for the interposition of a court of equity to secure the ends 
of justice, or to prevent injury or oppression to the defendant. 

2. In such suit it is error to allow the attorneys of the administrator to ‘in- 
tervene, upon a contract with the plaintiff for a stipulated sum out of 
the recovery. 

3. Fees for services as attorney for the administrator in resisting a mo 
tion for his removal, if chargeable at all against the estate, should be es- 
tablished under the probate law; and they are subject to the same objec- 
tions, when presented by such attorneys, as other offsets pleaded by de- 
fendant in a suit by the administrator. 

4. The court reversed and reformed the judgment so as to disregard the 
claims of such intervenors, and treating that part of the verdict in their 

favor as surplusage 
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APPEAL from Houston. Tried below before the Hon. 
L. W. Cooper. 

This action was instituted by J. M. Smith as adminis- 
trator upon a note executed to him by 8. T. Robb, for 
$305, on August 24, 1864, and due on January 1, 1865, 
with ten per cent. interest from maturity. 

Robb pleaded the general issue, and also that appellee 
was not administrator, as alleged, and that he is principal 
in the note sued on, and is the owner and holder of a 
large amount of approved claims against said estate, 
amounting to $264, which claims are the principal, if not 
the entire indebtedness of the estate, and that the claims 
are of the ‘first class, etc., asking that these claims be off- 
set, etc. 

Smith filed exceptions to the plea in offset, and also 
a replication and amended plea, setting forth certain 
acts of Robb in trying to secure the removal of plaintiff 
from the administration. He alleges : ‘* That in conse- 


quence of the foregoing acts, 7 " " this ad- 
ministrator st ” ” engaged his attorneys, E. 
Currie and D. A. Nunn, at a fee of $200, to represent 
him. “4 -< ns Premises considered, plaintiff 


prays that the said Currie & Nunn be allowed to inter- 
vene, and to have judgment in their favor for the afore- 
said $200 as part of the recovery in this suit, rink 
and that plaintiff may have judgment against the said 


.Robb for the note sued on and interest; and further, 


plaintiff prays judgment against the said 8. T. Robb for 
the full amount of said attorneys’ fees, to-wit, $200, as 
damages sustained by plaintiff by reason of the fraudu- 
lent acts of Robb, - ” " for costs, etc.’ 

This plea was excepted to by Robb, and the exceptions 
were overruled, but the court sustained the exceptions to 
the plea of offset. 

The cause was tried upon these issues, and the court 
charged, among other matters, as follows: 
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‘Plaintiff asks verdict for the amount of said note; 


* * * — plaintiff further pleads, that by the fraud- 
ulent acts of defendant = ad he has been 
injured ss " to the amount of $200; and 


E. Currie and D. A. Nunn intervene and say they are 
entitled to an interest in the recovery of this regen 
should one be had in favor of the plaintiff. ad 
Shonld you find for the plaintiff, say in your ver- 
dict what interest E. Currie and D. A. Nunn have 
in the recovery, if anything; and should you believe 
that the plaintiff has been injured and dam- 
aged, * * * ascertain to what extent the plaintiff has 
thus been damaged, and find that sum for the plaintiff.”’ 

The jury found the following verdict : 

‘‘ We, the jury, find for the a J. M. Smith, the 
sum of five hundred and sixty-six 45, dollars, principal 
and interest, and say that E. Currie and D. A. Nunn, in- 
tervenors, are entitled to two hundred dollars of this 
amount.”’ 

Upon which, judgment was rendered ‘that plaintiff 
recover from the defendant $566.25 and his costs; that 
the intervenors have the sum of $200 as their interest in 
said judgment.”’ 

Robb filed a motion for a new trial, which was over- 
ruled, and he appealed. 


Hancock, West & North, for appellant.—The first error 
complained of is the ruling of the court below overruling 
the appellant's exceptions to the so-called intervention of 
Currie & Nunn. 

This plea is not a plea of intervention, because it is not 
made nor filed by the parties attempting to intervene, but 
it is filed by the appellee himself. 

But even conceding, for the sake of argument, that a 
formal plea of intervention was filed by these parties, the 
case of Burdett v. Glasscock, 25 Texas Sup., 48, dis- 
poses of it. 
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In that case Chief Justice Wheeler says: ‘‘ The in- 
tervenor was not a party to the contract between the 
plaintiff and the defendant. There was no privity be- 
tween him and the plaintiff. His right of action against 
the defendant, if he have one, is upon an independent 
contract between himself and the defendant, distinct 
from that between the plaintiff and the defendant in 
which this suit was brought. That cannot give him a 
_ right to intervene between the parties to this suit.”’ (See 
also Williams v. Wright, 20 Texas, 502; Smith v. Allen, 
28 Texas, 501.) 

This so-called plea of intervention, then, being improp- 
erly sustained, the charge of the court submitting this 
question was erroneous. There were no issues before 
the jury to warrant such a charge. 

The judgment is open to the same objection; it is un- 
warranted by the nleadings, and is so worded that no 
amount of money paid by the appellant under it would 
protect him from these intervenors. 


Nunn & Williams and Jackson & Jackson,.for appel- 
lee.—Plaintiff's counsel assign two errors for which they 
ask that this cause be reversed : 

1. They claim that the court below erred in allowing 
Messrs. Currie & Nunn to intervene in this cause. 

2. Error in the court below in overruling appellant’s 
_ exceptions to the plea of intervention of Messrs. Currie 
& Nunn, for certain formal defects. 

Addressing ourselves to the alleged errors in the order 
assigned, we submit, first, that it was perfectly compe- 
tent for Messrs. Currie & Nunn to intervene in this suit. 
The public policy of our State abhors a multiplicity of 
suits and vexatious litigations over claims that might all 
be adjudicated and set at rest in a single action; and this 
court, in obedience to public polity, has, by a long line 
of adjudications, established the practice of allowing par- 
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ties to intervene in suits wherein their rights are involved, 
to the end that all disputes relative to the subject matter 
of the litigation may be set at rest by a single adjudica- 
tion, instead of requiring the parties to resort to several 
actions to settle questions that might well be adjudicated 
inone. This proposition we do not understand to be con- 
travened in terms, though it is by implication in the ap- 
pellant’s brief; and we regard it as too well established 
by the adjudications of this and other courts to require 
argument or authorities to support it. Then, all that is 
necessary for us to inquire is, had Messrs. Currie & 
Nunn an interest in this suit? 

This is a question of fact, and, happily for us, is defin- 
itely settled by the record itself. 

The authorities cited by the appellant’s counsel do not 
apply to this case, as they all refer to cases wherein dif- 
ferent causes of action were sought to be connected by in- 


tervention. 


Appellants rely upon the case of Burdett v. 


Glasscock, 25 Texas Sup., 48, to support their objection 
to allowing these parties to intervene; but this honorable 
court will find by an inspection of that case that it has 
but one feature in common with the case at bar, and that 
is, intervenors figure in both cases. 

The facts of the case of Burdett v. Glasscock were sub- 
stantially as follows: Glasscock instituted suit against 
Burdett for the purchase money of a certain quantity of 
corn; Hunter sought to intervene as a party plaintiff, 
and in his petition for that purpose he set up a claim 
for damages arising out of a breach of a contract be- 
tween himself and Burdett, whereby Burdett was to fur- 
nish him with a certain quantity of corn. This contract 
between Burdett and Hunter had no relation whatever to 
the contract between Glasscock and Burdett, and formed 
an entirely distinct cause of action, wherein Glasscock 
was in no way concerned. 


Under this state of facts the court very properly de- 
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cided that Hunter could not intervene in the suit between 
Glasscock and Burdett. How different are the facts of 
the case at bar. In this case tnere is but one cause of ac- 
tion, 7. e., the note upon which this suit is predicated, 
and the actions of the appellant in relation thereto. The 
parties all claim under this note, and, as we believe, were 
entitled to have their claims adjudicated in a single ac- 
tion. 

We pass now to the next ground assigned for a re- 
versal of this case. Appellant asks that this case be re- 
versed because the appellee, Smith, was the party who 
first suggested the interest of Messrs. Currie & Nunn, 
and asked for them the privilege of intervening, instead 
of theirjcoming forward, in the first instance, and asking 
this privilege themselves. While this may be an informal 
and somewhat objectionable manner of pleading, we sub- 
mit that, fortunately for the good people of Texas, the 
technicalities and formalities of pleading established by 
old common law pleaders, for seifish ends, have been 
abolished in this State, and our ministers of justice, look- 
ing rather to the substance than the form of pleading, re- 
quire only that claims should be set forth in a clear and 
succinct manner. This the plea of intervention does. It 
sets forth, in language too plain to be misunderstood, the 
claim of the intervenors, as well as the manner in which 
it was required by them. 


Moore, ASsocrIaTE JusTIcE.—The court did not err in 
sustaining the exceptions to the answer of appellant, in 
which. he asked to set off the claims alleged to be due him 
by the estate of appellee’s intestate against the note upon 
which this suit is brought. The answer does not show a 
necessity for the interposition of a court-of equity to se- 
cure the ends of justice, or to prevent injury or oppres- 
sion being done appellant. A speedy and adequate rem- 
edy for the collection of his demands against the estate 
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was provided by the probate laws under which it was be- 
ing settled, and we see no reason to infer that appellant 
might not have gotten the money alleged to be due him 
by the estate, if he had sought to do so, long before this 
suit was brought to a trial. 

The law regulating the settlement of estates does not 
contemplate such a defense. On the contrary, it contra- 
venes the general rule prescribed by the statute classify- 
ing the debts and fixing the time and order of their pay- 
ment. 

The enforcement of their payment in the due order of 
administration, as well as the general supervision of the 
affairs of the estate and its distribution and final settle- 
ment, having been committed to a tribunal or special jur- 
isdiction provided for this purpose, it would be mani- 
festly improper for the District Court, in the exercise of 
its ordinary jurisdiction, to interrupt the payment of the 
debts in their due order, or to interfere with, or embarrass 
the settlement of the estate in the tribunal or in the order 
and manner prescribed in the probate law, unless in 
special instances, where the facts warrant an appeal to 
and require its interposition as a court of equity to pre- 
vent oppression and injustice, or to effect and carry out 
the true intent and purpose of the law. 

There was error, however, in overruling the exceptions 
to appellee’s amended petition, asking that his attorneys, 
Currie & Nunn, might intervene, so that’ the alleged con- 
tract between himself and his said attorneys might be set 
up and passed upon in this suit. And, as a consequence, 
all the subsequent rulings and action of the court based 
upon the supposed intervention of these parties are 
equally erroneous. 

The contract between appellee and his attorneys en- 
tered in no way into the litigation between appellant and 
himself. It was a matter with which appellant had no 
connection, and if there was a necessity for litigation 
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about it, he was not a proper party to such litigation. 
The ground upon which the right to intervene was claimed 
is not that appellant had made himself liable for the 
amount appellee had contracted to pay his attorneys 
over and above the amount due on the note on which he 
was sued, but merely on the fact that, by the contract be- 
tween appellee and his attorneys, their fees were to be 
paid them out of the money collected by this suit. This 
certainly furnishes no reason for the intervention of the 
attorneys. So far as the compensation to which they 
were entitled for services in this suit is concerned, their 
rights are the same as those of any attorney who sues to 
collect money. They were entitled, no doubt, to a cer- 
tain per cent. of the money collected by them. This, how- 
ever, does not authorize splitting the demand and render- 
ing two judgments against the debtor in a suit on a prom- 
issory note. And if the attorneys wanted a judgment 
against their client for their fee, they are not entitled to 
litigate the matter with him at the cost of the appellant. 

There are other considerations which make it equally 
obvious that the rulings of the court in this matter are 
erroneous. A part of the fee was for services rendered to 
appellee in resisting the attempt to have him removed 
from the administration, and for which, it would seem, he 
would be individually liable. But if the fee for these ser- 
vices could be treated as a charge against the estate, it 


_ would have to be settled in due order of administration, 


along with other debts of its class, and its payment could 
with no more propriety have been ordered in this case 
than could the claims set up by appellant as offsets. 

It cannot be said, however, that any substantial injury 
has been done appellant by the errors of the court in this 
matter. Appellee asked in his amended petition that 
Currie & Nunn might intervene and have judgment. 
But the record does not show that they ever attempted to 
do so, or in any way made themselves parties to the rec- 
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ord. The judgmentagainst appellant was for the amount 
which seems to be due upon the note, with the further 
judgment, if it can be so treated, that Currie & Nunn 
are entitled to the amount stated. But it does not seem 
to have been the intention that a separate execution 
should issue in their favor; nor does it appear that the 
costs have been materially increased by reason of these 
erroneous rulings. Since, therefore, no material injury 
has resulted to appellant from them, and as there was a 
verdict against him in favor of appellee for the amount 
due upon the note, upon which the proper judgment can 
be rendered, we see no necessity to remand the cause; but 
will reverse and render here, at the costs in this court of 
the appellee, the judgment which should have been rend- 
ered in the court below, which is (treating that part of 
the verdict referring to the claim of the alleged interve- 
nors as surplusage), that appellee have and recover from 
appellant the amount found by the jury. 


REVERSED AND RENDERED. 


JosePH Grroux v. THE STATE. 


1. The 1st Section of the order of E. J. Davis, Governor of Texas, dated, 
‘* Headquarters State of Texas, Office Adjutant-General and Chief Po- 
lice, August, 1871,” which was directed to election and peace officers, 
‘*State guards and militla on duty,” was as follows: ‘‘I. All persons 
coming to vote shall deposit their ballots with the least possible delay; 
and after this is done, they are forbidden, under any pretext, to remain 
about the polls, or at the county seat (unless this is their residence), dur- 
ing the time cf election, but shall return toéheir homes and usual em- 
ployments ; and peace officers, State guards, and militia on duty, shall 
see that this is complied with.” Under this order, a citizen who resided 
in the country, after voting in town, was rudely ordered by a policeman 
to leave. He did not leave the town promptly, but was arrested: and 


7 
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handcuffed by the policeman, though no resistance was made. eld, 
that the policeman was properly convicted of false imprisonment. ' 

2. While an officer in making an arrest is permitted to use all reasonable 
means to effect it, no greater force can be resorted to than is required to 
secure the arrest and detention of the prisoner. 

3. See this case for facts which did not justify an officer to arrest without 
warrant, and where the use of handcuffs was neither necessary nor rea- 
sonable. 


APPEAL from Trinity. Tried below before the Hon. 
Leroy W. Cooper. 
The facts fully appear in the opinion. 


H. W. Moore, for appellant, urged a reversal of the 
judgment; and insisted— 

1. That even if arfest was injudicious, the defendant, 
being a judicial as well as a ministerial officer, is not liable 
for a mistake of judgment, and there is no evidence to 
show that the defendant was actuated in the slightest de- 
gree by malice. 

2. That the defendant was only carrying out the or- 








'Notre.—The following section from the orders emanating from the 
**headquarters” of the Governor will explain the ostensible purpose of 
the section quoted in the syllabus. It will be seen, that it made no dis- 
tinction between social, political, or religious assemblies, but made any ‘‘ as- 
sembling of persons” prima facie illegal, if voters were intimidated by it ; 
and the fact that voters were intimidated, converted any other reason for the 
assembly into a pretext : 

* ‘TIT. All gathering, combination or assembling of persons in numbers 
at or near the county seat during the time registration is being made or the 
election is going on, and for the purpose of intimidating voters, is forbid- 
den; and should any such gathering, combination or assembly take place in 
any county, 7 shall be presumed that the same is for said purpose, or for in- 
timidating voters if such is the effect of the same, whatever might be al- 
leged by such persons as the pretext therefor; and peace officers, State 
guards, and militia on duty, in such county, are directed to disperse such 
persons ; provided, however, that in this regulation it is not intended to inter- 
fere with persons peaceably and quietly waiting at the registration or at the 
polls for their turn to register or vote.” 


—————E 
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ders of a superior officer, and these he was bound to 
obey at his peril. 

3. That being a peace officer, and there being a prob- 
ability that a breach of the peace would be made by 
Clark, the defendant was authorized to make the arrest 
by the Criminal Code and Code of Criminal Procedure. 

4. There being no safe jail in Houston county, the de- 
fendant used only the degree of force necessary to secure 
the prisoner, Clark, and he did no more than the sheriff 
of the county had been in the habit of doing, to prevent 
the escape of prisoners. 


Geo. Clark, Attorney-General, for the State. 


Roperts, Curler JusticE.—The defendant was indicted 
in Houston county for the false imprisonment of Wil- 
liam VY. Clark, and, the venue being changed, he was 
convicted, and a fine assessed against him of two hun- 
dred dollars. A motion for new trial being overruled, 
and judgment being rendered upon the verdict, he gave 
notice of appeal, and was admitted to bail in the sum of 
one hundred dollars. 

The defendant was a policeman, acting under the or- 
ders of Governor E. J. Davis, of August, 1871, at and 
during an election held in the town of Crockett, in Hous- 
ton county, in the month of October, 1871. It was held 
under the supervision of Giroux and other policemen, 
armed for the purpose, in a house wherein the voters 
were directed to go in one way, vote, and go out an- 
other. 

Clark being in town to vote, and having, as he 
said, forgotten his certificate of registration, re- 
turned next day with it, hitched his mule forty 
or fifty yards from the house in which the election 
was held, and going in, he passed Turner Skidmore, a 
policeman, sitting in the window near where they were 
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voting, and holding out his hand with his registration pa- 
per and ticket, said to him, ‘‘I have got her all right this 
time ;’ and Skidmore replied, that’: it was not striped 
enough; and Clark said, ‘‘d—n his stripes, he did not 
care any thing about them.’’. Clark then voted, and 
Giroux said to him, ‘leave here;’’ and Clark answered, 
‘‘by G—d he would leave when he got ready,”’ or, ‘‘ when 
he folded up his registration paper.’? Having folded it 
up and put it in his pocket, he went out the way he was 
directed, got on his mule and started home. As Clark 
was about to get on his mule, he said, ‘‘G—d d—n 
Goobertooth, I will see him after the election is over.”’ 
Upon being asked by a person between him and the 
house what he said, he repeated it. 

It was admitted that an absent witness, Israel, would 
swear, if present, that Clark said, while still at the polls, 
‘‘G—d d—n Giroux, I will fix him after the election,”’ 
and that Israel told Giroux of it. Clark, upon getting 
on his mule, went off towards home, and after getting 
three or four hundred yards, got off of his mule, not 
hitching it, stepped into the door of a blacksmith shop, 
and after one or two minutes conversation with a citizen 
of the town, Giroux and Skidmore rode up, armed with 
Spencer rifles; Giroux got down, put iron handcuffs on 
Clark, turned him over to Skidmore, who took him back 
to the court house, delivered him over to the sheriff, who 
took off the handcuffs, and Clark gave bond before a 


‘justice of the peace for his appearance the next day, and 


then went home. The evidence shows that Clark wept 
with mortification and alarm upon being handcuffed. It 
further shows, that while Clark was in town there was no 
disturbance further than as here detailed. 

By the law then existing, Clark, though a citizen of 
the county, could not vote unless he had with him his 
certificate of registration, and exhibited it. Hence his re- 
mark to Skidmore upon returning with it, ‘‘I have got 
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her all right this time.’’ The order of the Governor, 


which was in evidence on the trial, directed that ‘‘all per- 
sons coming to vote shall deposit their ballots with the 
least possible delay; and after being done, they are forbid- 
den, under any pretext, to remain about the polls, or at the 
county seat (unless it is their residence), during the time 
of election, but shall return to their homes and usual em- 
ployments ; and peace officers, State guards and militia on 
duty at the polls, shall see that this regulation is com- 
plied with.”’” This may explain why Clark was in such 
haste to get on his mule and start home. What did make 
him utter the threat against Giroux, who was then and 
there in command of the armed police force, which was 
spoken apparently in a sort of soliloquy, upon mounting 
his mule to start off home? It may have been the peremp- 
tory and laconic order of Giroux, when his vote was cast, 
‘* Leave here,’? which may not have been familiar to him. 
Or it may have been uttered to himself as a sort of relief to 
his humiliated manhood, in having to pass through the 
gauntlet of armed men to cast his vote, while he, in com- 
mon with his fellow-citizens, had been disarmed. It was 
not shown that Clark was a quarrelsome, a dangerous, or 
a desperate man. Nor was it shown that there had been 
any antecedent occurrences as between Clark and Giroux, 
that would lead to any inference, or give direction to the 
meaning of Clark’s expression that he would ‘‘ see Goo- 
bertooth,’’ or ‘‘fix Giroux,’’ after the election. What 
happened at the time was not sufficient to point with any 
certainty as to the probable meaning of the threat. It 
might have been an idle expression of resentment from 
wounded feelings, or it might have been the almost invol- 
untary outburst of a malignant determination to inflict 
serious injury, by way of revenge, upon Giroux, if there 
had been any circumstances to have aided in giving the 
words that interpretation. It was a threat, under the cir- 
cumstances, that indicated a design to seek an undefined 
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redress of some sort, upon some future cecasion, but 
could not be understood as a serious threat to take life, 
or do some serious bodily harm, amounting to a felony. 
For that would be attaching to it the highest possible 
criminality, upon presumption, without any antecedent 
or concurrent facts upon which to base it. 

The question in this case then is, did such a threat so 
made justify Giroux in imprisoning Clark as he did? 

‘‘False imprisonment is the willful detention of an- 
other against his consent, and where it is not expressly 
authorized by law, whether such detention be effected by 
an assault, by actual violence to the person, by threats, 
or by any other means which restrains the party so de- 
tained from removing from one place to another, as he 
may see proper.’’ (Paschal’s Digest, Article 2169.) 

As neither the threat nor the conduct of Clark indicated 
any intention to commit a breach of the peace, or inflict 
any injury upon any one, or otherwise violate the law at 
the time, or during that day on which the election was 
being held, he could not be lawfully arrested or detained 
in the manner he was, ‘‘for the preservation of order in 
a meeting for religious, political, or other lawful purpo- 
ses,’’ ‘‘for the preservation of the peace, or to prevent the 
commission of offenses,’ or upon any other grounds set 
forth in the code as an excuse or justification in making 
an assault upon or detention of a person. (Paschal’s 
Digest, Articles 2173, 2145.) 

By the law establishing a ‘‘State police,’ then en- 
forced, policemen were invested with the authority of 
peace officers, and were bound to obey the orders of the 
Governor ‘‘in relation to the preservation of the public 
peace, or the execution. of the laws throughout the State.”’ 
(Paschal’s Digest, Articles 7209, 6804. For same, see 
‘*Called Session,’’ 1870, p. 20, Section 8, and p. 138, Sec- 
tion 52.) 

By reference to the Code of Criminal Procedure, Title 
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II., Chapters 1, 2, ‘‘Of preventing offenses by the act of 
magistrates and other officers,’’ it is made ‘the duty of 
every peace officer, when he may have been informed in 
any manner whatever that a threat has been made by one 
person to do some injury to the person or property of an- 
other, to prevent the threatened injury, if within his 
power; and in order to do this he may call in aid any 
number of citizens in his county. He may take such 
measures as the person about to be injured might, for the 
prevention of the offense.’? (Paschal’s Digest, Articles 
2544, 2540.) 

This is where an injury threatened is then about to be 
inflicted, or parties are then in the act of preparation for 
its immediate infliction, and not where the threat indi- 
cates an intention of some future indefinite injury con- 
templated, not being then prepared for by any act then 
done or word spoken. 

In the latter case, a peace officer must act under, and 
can only legally act under, a warrant issued by some mag- 
istrate (Pas. Dig., Art. 2547); because such a threat is 
not in itself an offense. 

A peace officer may arrest without a warrant when a fel- 
ony or breach of the peace is committed in his presence, or 
within his view, or when verbally ordered by a magis- 
trate, within whose view, or in whose presence a felony 
or breach of the peace is committed, or in case of felony 
where there is no time to procure a warrant, and the of- 
fender is about to escape. (Pas. Dig., Arts. 2677, 2678, 
2680. ) 

Had Clark seriously threatened to take the life of 
Giroux, or do him serious bodily injury, in his presence 
or within his hearing, that being a felony, Giroux, asa 
peace officer, might lawfully have arrested him without a 
warrant. (Pas. Dig., Art. 2454; see O. & W. Dig., Penal 
Code, Art. 784; Pas. Dig., Art. 2677.) 

So, too, if he had committed a felony, and Giroux had 
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received satisfactory evidence of it, upon the representa- 
tion of a credible person, and Clark was about to escape, 
he might have arrested him without a warrant, if there 
was not time to get one. (Pas. Dig., Art. 2680.) 

The facts proved do not justify the arrest and detention 
of Clark under any of these rules which define the 
powers of a peace officer. 

‘‘In making an arrest, all reasonable means are per- 
mitted to be used to effect it. No greater force, however, 
shall be resorted to than is necessary to secure the arrest 
and detention of the accused.’’ (Pas. Dig., Art. 2697.) 

So far as can be seen from the evidence, the manner of 
the arrest and detention, by putting handcuffs on Clark, 
was neither necessary nor reasonable. Care has been 
taken to refer to and present in connection the various 
provisions of our codes that authorize a peace officer to 
arrest and detain a person without a warrant, from which 
it plainly appears that Giroux was not authorized to ar- 
rest Clark, unless the threat made by Clark was under- 
stood by Giroux, and could have been reasonably un- 
derstood, under all the circumstances as shown by the 
evidence, to have been a threat seriowsly made to take 
his life or do him some serious bodily harm. In consid- 
ering this proposition, it must be borne’in mind that the 
statute making such a threat a felony, or an offense at all, 
is a departure from the common law. -It has two ob- 
jects : one, to reach with condemnation the desperately 
vicious will, as manifested by words alone, before it ma- 
tures into action; the other, to prevent an occasion for’ 
retributive violence, instigated by anticipated injury. In 
view of either object there should be no reasonable doubt 
as to the making of the threat, as to its import when 
made, and as to its being made seriously, before it should 
be the foundation for a conviction for a felony. And to 
justify a peace officer in acting on it, in making an arrest 
without a warrant, care should be taken either to know 
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or to be properly informed of such facts as would ordi- 
narily produce a reasonable belief that such a threat had 
been made as would amount to a felony. 

The words of the threat under consideration, in and of 
themselves, have no specific meaning ; and there being no 
antecedent or concurrent transactions that aid in pointing 
to a specific meaning to be affixed to them as used, it will 
not do to say that it amounted to a threat to take life or 
do some serious bodily harm, or could be reasonably so 
understood, or would ordinarily be so understood. 

We do not think, therefore, that it constituted a justi- 
fication of the arrest and detention of Clark as made. 
The charge of the court was favorable to the defendant, 
, and he cannot complain of. it. 

The facts justify the verdict of the jury, and there is 
no error in overruling the motion for a new trial. There 
are numerous questions raised, as to matters involved, , 
which it is unnecessary to discuss or decide, as many of 
them are not likely to be the subjects of future judicial 
investigation. But being satisfied that there is no error 
in the record of which the defendant has any right to 
complain, we affirm the judgment. 


AFFIRMED. 


Jacosp ALBRIGHT v. W. F. Corey. 


. Though an instruction of the court may fail to preseat properly the law 
of the case upon a quéstion involved in the suit, yet, if it be plain from 
the evidence that the jury was not and could not have been misled by it 
to the injury of appellant, it will afford no ground for reversal. 

2. It is competent to prove the number of stock‘of a particular brand run- 
ning in a range by the opinion of stock men accustomed to ride in 
quest of. other stock through the same range, if it be the best evidence 
within reach of the party offering it, though the witnesses may have 
had no interest in nor charge of the stock inquired about. 

3. When a misrepresentation is charged as a ground for avoiding a contract, 
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it is competent te prove that the party alleged to have been defrauded 
was ignorant, by reason of his calling, character and associations, of the 
matter to which the contract related. 

4. An affidavit filed in this court, having for its object to discredit a state- 
ment of facts made out and signed by the judge who tried the case be- 
low, cannot be regarded. 

. See this case for facts held sufficient to avoid a contract on account of 
misrepresentations made by the party seeking to enforce it. 


os | 


APPEAL from Houston. Tried below before the Hon. 
A. T. Watts, as special judge. 


Nunn & Williams, for appellant.—Our system of 
pleading requires the allegation of the facts—the substan- © 
tive, material facts—-constituting the cause of action or 
ground of defense. (Mims v. Mitchell, 1 Texas, 446; 
Carter & Hunt v. Wallace, 2 Texas. 209; Hall & Jones v. 
Jackson, 3 Texas, 309; McGehee v. Shafer, 9 Texas, 23 ; 
1 Chitty’s Pleading, 340, 342, 343.) 

A plea is not good as a matter of defense unless it con- 
tains all the legal requisites to constitute the defense. 
(See cases above cited, and also’ Hillebrant v. Booth, 7 
Texas, 500; Hogan v. Kellum, 13 Texas, 399; Denison 
v. League, 16 Texas, 408.) 

What are the legal conditions and necessary prerequi- 
sites to constitute a cause for a rescision of contract ? 

1. There must be a misrepresentation of a material 
fact, peculiarly within the knowledge of the party mak- 
ing, and not equally open and accessible to the other 
party. (Fry on Specific Performance, Secs. 428, 437, and 
notes, also Sec. 457; 1 Story’s Equity, Secs. 195, 197, 
200; 2 Parsons on Contracts, pages 769, 771, 773, and 
notes. ) 

It must appear that the representations were such that 
he had a right to rely upon them; and if he knew or sus- 
pected them to be false, and did not rely upon them, he 
cannot complain ; or if the expressions were mere mat- 
ters of opinion, upon which he had no right to rely, the 
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contract is not avoided, although the intent of the oppo- 
site party was fraudulent—which is not pretended in this 
case. (See 2 Parsons on Contracts, p. 773, and’ Noted ; 
Fry on Specific Performance, Secs. 437, 438, and Note g, 
and also p. 275 and Note 7.) ° 

2. If the truth or falsehood of the representations 
might have been tested by ordinary diligence and care, it 
was the party’s own folly to rely upon them, and he can- 
not complain. (See authorities above cited, and also 1 
Story’s Jurisprudence, Secs. 197, 199.) 

3. Every person reposes at his peril on the opinion of 
others, when he has equal opportunity to form a correct 
judgment. (Mitchell v. Zimmerman, 4 Texas, 81; 1 Sto- 
ry’s Equity, 197, 199; 2 Parsons on Contracts, pp. 679, 
680. ) ; 

4. To entitle a party to rescind a contract for fraud, 
he must restore the other contracting party to the original 
condition before contract was made. (2 Parsons on Con- 
tracts, 679, 680, and notes. ) 

5. Also, if a.party continues to use the property after 
he discovers the fraud, it is a waiver of his right to re- 
scind. (2 Parsons on Contracts, 781, 782; Green v. 
Chandler, 25 Texas, 178.) 

Although the appellee had a great number of pleas 
filed, yet we submit that he has wholly failed to meet 
these essential and fundamental conditions for a rescision 
of the contract, either by his pleas or his proof. He does 
not allege that Jacob Albright had peculiar knowledge 
of the matters referred to, not equally within reach of the 
appellee. 

We submit, that appellee, as soon as he knew, or had 
reasons to suspect, a material defect or fraud, should have 
at once and without delay declared his purpose to re- 
scind, and given personal notice to the other contracting 
pafty. (See Fry on Specific Performance, Secs. 428, 437, 
and note, also Sec. 457; 2 Parsons on Contracts, pp. 769, 
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773, and notes, Secs. 781; 782; Green v. Chandler, 25 
‘Texas, 148.) 

Not only this, but he should have restored or tendered 
the property received. (See 2 Parsons on Contracts, 679, 
680. ) 

And thereafter he should not have used or made any 
claim whatever to the property, or any portion of the 
same. (See 2 Parsons on Contracts, 781, 782; Green vy. 
Chandler, 25 Texas, 148.) :; 

Parol evidence will not be received to vary, contradict, 
or alter written contracts. (See 1 Greenleaf, Secs. 275, 276, 
277, 278, 281, 282, 283; Eppersonv. Young, 8 Texas, 135; 
1 Parsons on Contracts, p. 429.) 

This paper signed by Jacob Albright states the subject 
of the sale to Corley, but does not say anything about 
the number of cattle; and Corley says he would have 
claimed five hundred head had he found them in the 
range; nevertheless, it states the consideration to be all 
the stock then owned by Jacob Albright within certain 
prescribed limits, and by certain particular brands. Can 
a stipulation be introduced into said writing in reference 
to the number of cattle thus sold without varying, alter- 
ing, or contradicting the writing? If so, then we ask, 
what number could thus be interpolated into the writing 
without having such an effect? Would one number an- 
swer as well as another, or must it be just such a number 
as, will suit the exigencies of the appellee’s case, and he 
be allowed to state the number ? 

The only reply that we feel called on to make is, that 
Jacob Albright is only bound by his contract as he made 
it ; and as this contract is reduced to writing and signed 
by him, the terms of the writing alone must be looked to 
to ascertain the extent of his liability, except to explain 
some latent ambiguity, which in this case does not exist. 
{1 Greenleaf, Secs. 297, 300; Roberts v. Short, 1 Texas, 
383; Epperson v. Young, 8 Texas, 135.) 
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Hancock, West & North, for appellee, after reviewing 
the pleading and discussing the evidence, conclude: 

We think that after a review of the pleadings and evi- 
dence, this court will come to the conclusion that the ap- 
pellant has no ground to complain of the verdict of the 
jury. ‘ 

As to the maxim of caveat emptor, relied on by the ap- 
pellant, that question was passed upon by the jury; the 
evidence as to whether Albright’s representations were 
fraudulent or not, or whether they amounted to warran- 
ties or not, was somewhat conflicting—they weighed that 
evidence and returned their verdict. The issue of rescision 
and the issue of reconvention were both before them, and 
properly. Proof upon both issues was before them. If 
the piea asking a rescision is to be held bad, there was 
abundant evidence under the plea of reconvention to sup- 
port the verdict rendered. 

Another point relied on by the appellant is, that parol 
evidence will not be admitted to vary written contracts. 
The exceptions to the rule are perhaps better established 
than the rule itself. “ And that fraud, which violates and 
avoids everything, is one of these exceptions is equally 
well established by the authorities cited by the appellant 
himself and by the following authorities: Hubby v. 
Stokes, 22 Texas, 217; Henderson v. San Antonio and 
‘Mexican Gulf R. R. Co., 17 Texas, 560; Mitchell v. 
Zimmerman, 4 Texas, 75; Rhode v. Alley, 27 Texas, 
443, 

The issue of fraud was properly before the jury, and 
the evidence admissible. But it may be questioned 
whether the evidence complained of did vary the terms 
of the contract; and the appellant’s first bill of exceptions 
is so vague that it fails to elucidate the point sought to 
be raised. It does not recite the evidence in particular, 
but it assumes as a fact that certain ‘parol evidence”’ 
was introduced. This bill is not sufficiently specific, and 
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we are unable to tell what evidence was and what was 
not objected to on that ground. 

The third bill is also insufficient, and not well taken. 
The evidence there complained of was the evidence of ex- 
perts, and as such was admissible for what it was worth. 


DEVIN#, ASSOCIATE JUSTICE.—Jacob Albright brought 
suit in the District Court on the eleventh of March, 1867, 
against the appellee, on a note for five hundred dollars, 
executed on the twenty-fourth of August, 1865, and pay- 
able to Albright or bearer ‘‘on the first day of January 
next.’’ On the twenty-second of March, 1867, defendant 
answered and averred, that the note sued on was given for 
three hundred head of cattle; that he was induced to 
make the trade and give the note by reason of the false 
and fraudulent statements and declarations of the plain- 
tiff as to the number and kind of cattle; that in truth 
there were no beef steers in the stock, and that the num- 
ber did not exceed two hundred head of cattle; that the 
statements and representations of plaintiff as to number 
and kind of stock were made with intention to defraud 
and deceive defendant, and did deceive, and have opera- 
ted as a fraud on the rights of defendant. He further 
states that the consideration of the note had partially 
failed, to the amount of three hundred dollars, and prays 
for such deduction on the note as the court may deem 
proper, and for general relief, etc. 

On the nineteenth of March, 1868, nearly one year after 
defendant filed his answer, the present party in interest, 
William Albright, by leave of the court, intervened, and 
averred that he was then the owner of the note sued on, 
he having purchased the same for a valuable considera- 
tion ; that he had purchased the claim sued on since the 
commencement of this suit; he prayed that he be substi- 
tuted for the original plaintiff, and allowed to prosecute 
this suit in his own tiame; ‘‘and he avers that said Jacob 
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Albright has applied for the benefit of the bankrupt act, 
and cannot proceed further as plaintiff, and that he has 
no further interest in this suit.’’ To this intervention de- 
fendant excepted, charging fraud and collusion between 
plaintiff and intervenor; that plaintiff could not transfer 
the note after he had made application to become a bank- 
rupt; that intervenor’s petition showed that he had ob- 
tained the note after its maturity, etc.- Defendant filed an 
amended answer, averring that in June, 1862, Jacob Al- 
bright falsely represented that he owned a tract of land 
in Tyler county, known as the Cavanaugh headright, of 
one league and labor; that, induced by his representa- 
tions, defendant purchased one-fourth of said tract ; that 
- he paid Albright one thousand dollars in a trade for the 
land, but afterwards, finding that Albright had no title, 
the contract was rescinded ; and upon Albright’s repre- 
sentations that there were three hundred head of cattle, 
including fifty four-year-old beeves, he agreed to pay fif- 
teen hundred dollars for the stock; that there were no 
beeves, and not more than one hundred head of cattle ; 
that he had sustained three thousand dollars damages, 
and prayed for general relief, ete. 

To these exceptions and amended answer of defendant 
there were various exceptions and amended pleadings of 
plaintiff, styled replications, followed again by exceptions 
and amended answers of defendant; these again were met 
by exceptions and other amended pleadings of plaintiff. 
The facts stated above, it is believed, however, embrace 
all the material facts contained in the voluminous plead- 
ings of the plaintiff, intervenor and defendant. There 
was a mistrial before the presiding judge. on the twenty- 
seventh of November, 1871, and a trial, verdict and judg- 
ment for defendant, on the twenty-sixth day of Novem- 
ber, 1872, before A. T. Watts, Esq., special judge. A 
motion for new trial was overruled, and an appeal taken 
by intervenor or plaintiff to this court. 
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Of the thirteen instructions to the jury asked by plain- 
tiffs counsel and refused by the court, it is sufficient to 
say thatsome of them had been already given in the gen- 
eral charge of the judge to the jury; others, with refer- 
ence to a supposed state of facts in the case, were not 
warranted by the evidence ; and those charges asked with 
reference to general principles of law had no application 
to the cause as it then stood before the jury. 

The ist, 2d, 3d, 4th and 5th grounds of motion for new 
trial are embraced in bill.of exceptions, and will be no- 
ticed hereafter. The 6th ground, that the court erred in 
its charge to the jury, is supported by an examination of 
the charge in that portion of it which states, ‘‘And if 
you find a deficiency in the number and value of the* 
cattle to exist, and such deficiency was material, then you 
will find for the defendant.”’ 

This portion of the charge is open to objections ; it 
failed to present properly the law of the case on the 
question before the jury; but in view of the evidence in 
the case it did not and could not operate to the injury of 
the plaintiff. 

The 7th ground for the motion, that ‘‘the court erred 
in rejecting plaintiff's special charges asked,”’ is shown to 
be unsupported by the record. 

The 8th and 9th grounds, that the verdict is contrary 
to law and the evidence, will be better ascertained by an 
examination of the evidence. 

The 10th and 11th grounds are not necessary to notice. 

The first bill of exceptions, that ‘‘the court erred in 
permitting defendant to introduce parol evidence to ex- 
plain, contradict or vary the written contract,’ is not 
supported by any part of the record. The court so states 
in the certificate to the bill of exceptions, and there is 
nothing in the statement of facts to contradict this state- 
ment of the presiding judge. 

The second exception recites, ‘‘ that plaintiff, by his at- 
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torney, objected to the evidence of James A. Corley, 
touching the capacity, character, and professional associ- 
ations of defendant, as being irrelevant and foreign to the 
issue.”’ That evidence was introduced to show that de- 
fendant was ignorant, by reason of his calling, of stock 
matters. The evidence on this subject furnishes no 
ground for a reversal, and affected no legal right of the 
plaintiff. 

The third exception to the evidence of witnesses, ‘‘as 
to the number of stock in the range, when they or either 
of them had never been specially charged with said stock, 
nor had any other means of making an estimate than was 
afforded them by passing through the range in quest of 
other stock,’’ presents no ground for reversal. It was 
the best evidence in reach of defendant ; the witnesses 
had peculiar and abundant opportunities to form an opin- 
ion, and their estimates went to the jury for what they 
might be worth, being open to contradiction or rebutting 
testimony, if in the power of plaintiff to produce it. 

The fourth exception is to the effect that ‘‘ plaintiff ob- 
jected to the testimony of Wm. F. Corley, the defendant, 
as to statements made by Jacob Albright touching the 
number of stock embraced in said trade, first, because 
such statements were made prior to the written contract, 
and were therefore merged into and covered by the writ- 
ten contract.”’ This, and the remainder of this excep- 
tion, is more in the nature of a legal argument, and is 
fully answered by the answers of defendant, the charge 
of the court, the verdict, and the statement of facts in 
the record. 

The fifth exception, ‘‘ That plaintiff offered the decis- 
ion of J. G. Callison v. Grey, 25 Texas, 84, to show a de- 
cree of a court of competent jurisdiction in favor of plain- 
tiff for the land purchased by defendant of Jacob Al- 
bright,’’ ete., was properly excluded by the court, as the 
question of ownership, validity of title, or any interest in 

8 
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that or any other land, was not in issue, neither was it in 
any way connected with the suit, both parties having, 
seven years before, rescinded the land contract. 

The thirteen assignments of error are either specially 
or in substance set out in the motion for a new trial on 
the numerous bills of exceptions already noted, and need 
no further examination. After an attentive consideration 
of the pleadings, motions, exceptions, special instruc- 
tions, and assignments of error, but one question remains 
to be answered, namely, is the judgment supported by 
the law and the evidence? To answer this question satis- 
factorily, a brief statement of the principal facts in the 
case will be necessary. 

The original plaintiff, Jacob Albright, in 1862, gave his 
bond to defendant, to convey one-fourth of a league and 
labor of land in Tyler county, receiving in payment one 
thousand dollars, in cash, notes, and cotton, and a note 
for another thousand dollars, payable after he should be 
able to convey. In 1865 this trade was by mutual consent 
canceled, and Albright sold to defendant a stock of cat- 
tle running on the range in Houston county, for $1500, 
he, Albright, retaining the thousand dollars previously 
paid him in the land trade, and taking defendant’s note 
for $500 (the note sued on in this cause). As already 
stated, defendant plead a partial failure of consideration, 
and afterwards by his amended pleadings claimed a 
larger loss by the fraudulent representations of plaintiff. 
About one year after the answer of the defendant was 
filed, the original plaintiff transferred to the present 
plaintiff, or intervenor, the note in suit, and went into 
voluntary bankruptcy. This proceeding occurring at the 
time it did, has the appearance of an effort to shield him- 
self from any liability to refund any portion of the thou- 
sand dollars, and throw on the defendant the task of 
contending against the payment of the note in suit, with 
a person who, in the opinion of the plaintiff, could not 
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be affected by the defense set up in defendant's answer 
to the snit then pending. 

The evidence contained in the statement of facts es- 
tablishes clearly and conclusively that Jacob Albright re- 
ceived from the defendant, Corley, $1000 and the $500 
note in suit, as the consideration for a stock of cattle 
running in the range, and represented by him to number 
from three to five hundred head, among which were from 
thirty to fifty four-year-old beeves ; that the defendant was 
a practicing physician, who had never been in the range 
where the cattle ranged, save once when he visited a pa- 
tient in the night; that it was these representations of 
plaintiff which induced defendant to make the trade ; that 
defendant employed a competent man to look after and 
collect the stock—one of the best men for that purpose in 
the country, and, as one of the witnesses stated, the best 
man for that purpose he ever saw—who could only find 
six or seven head of beeves. . 

All the witnesses who testified respecting the stock, 
with the exception of plaintiff's son, stated-that in all 
their ranging, driving, or penning stock in that range, 
they saw but few of the brands sold defendant by plain- 
tiff ; that, in hunting the stock owned by them or kept 
for others, it was their custom to examine all brands, 
and the highest number of the stock purchased by de- 
fendant to be found was about one hundred head, of 
which about five or seven were beeves that were run- 
ning with some wild cattle. One witness stated that he 
had hunted all over the range for the space of thirty 
miles ; that he lived in the range, and had seen but very 
few of the stock referred to. Another, living in the 
neighborhood, had hunted all over that country from 
thirty to fifty miles; had seen some few of the brands 
sold Corley; estimated the number at one hundred head. 
Another, who had hunted with the person employed by 
defendant all over the range, saw, he thought, about one 
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hundred head, with from five to seven beeves running 
wild. 

It was shown that Albright, when he made the trade 
with defendant, estimated the stock at five dollars a head. 
From this evidence, it is seen that defendant has suffered 
loss to the extent of one thousand dollars, which, with 
the interest from the payment in 1862 down to the time 
of rendering judgment in his favor, would amount to at 
least eighteen hundred dollars ; while the doubtful right 
remained to him to collect, if he could, about one hundred 
head of cattle scattered over an extent of country from 
thirty to fifty miles. It requires but little calculation to 
know that the result of an effort to collect would scarcely 
compensate for the expenditure, and yet the plaintiff, in 
view of the repeated efforts of defendant to have the con- 
tract canceled or set aside, seeks to draw from him the 
amount of the note in suit with its accrued interest. The 
facts in the case amply sustained the plea in reconven- 
tion of the defendant and a cancellation of the contract. 
The bankruptcy and death of the plaintiff, however, 
would have made a judgment on that plea of no ben- 
efit to defendant, and it only remained for him to defeat 
this suit on the five hundred dollar note. This the ver- 
dict of the jury has done; any other verdict in this case 
would be a violation of the plainest principles of evi- 
dence and justice. 

The charge of the court is perhaps liable to objection 
on the question of what is termed ‘‘a material defi- 
ciency;’’ it stated the questions at issue, however, in a clear 
and able manner, and quite as favorably to plaintiff as he 
had any right to expect. The error referred to did not 
mislead the jury, and was no ground for a new trial. 

The affidavit of Thomas J. Calhoun, attached to the 
brief of appellant’s counsel, in which an effort is made to 
discredit the statement of facts made out and signed by 
the special judge who tried the case, is entitled to but 
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slight consideration ; considering what it sets forth, it 
amounts to litle. So far as it is intended to discredit the 
testimony of defendant Corley, the statements are not in- 
consistent with his evidence on the trial. The letter, so 
far as it is intended to contradict the statement of facts, 
is simply an attempt, by an ea parte affidavit of a vol- 
unteer witness, to discredit the official statement of one 
alone authorized to certify to ‘‘a statement of facts.’’ As 
such we cannot consider it of any weight. 

There being no error in the judgment of the court, it is 
affirmed. 

AFFIRMED. 


Justice Moore did not sit in this case. 


SAMUEL Birtrick AND JonN WriutAms v. Tue STATE. 


1. An indictment for assault with intent to murder is not defective for fail- 
ing to allege the instrument or means used, or the circumstances, or the 
particular place the assault was made. 

2. Under an indictment for assault with intent to murder, a conviction can 
be had for an aggravated assault, even though the indictment does not 
set out any one of the state of circumstances named in Article 488 of 
Penal Code, defining aggravated assaults. 

3. A verdict of ‘‘ guilty of aggravated assault and battery,” where there was 
no battery charged or proven, is nevertheless valid ; the words ‘‘and 
battery ” may be considered surplusage. 

. Where the district attorney examined one witness, who proved the case, 
and closed, and the defendant introduced a witness who contradicted 
the State’s witness, and closed, and the district attorney examined a sec- 
ond witness sustaining the first witness, and thereupon defendant offered 
the wife of his first witness to rebut the State’s second witness, to which 
the district attorney objected—/eld, that there was no error in excluding 
the testimony of this witness. 


APPEAL from Delta. Tried below before the Hon. 
John C. Easton. 
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Bittick and Williams were indicted, August, 1873, for an 
assault with intent to kill and.murder one J. H. Verner. 
The indictment charged ‘‘that on the first day of August, 
1871, in the county of Delta, in the State of Texas, with 
force and arms, Samuel Bittick and John Williams an 
assault upon the body of J. H. Verner did make, and 
with intent him, feloniously and of malice aforethought, 
to kill and murder, against the peace and dignity of the 
State.”’ 

At the same term the case was tried. The district at- 
torney did notinsist on a verdict for a greater offense than 
an aggravated assault. The judge gave a verbal charge, 
reading to the jury Paschal’s Digest, Articles 2137, 2142, 
2144, 2150, 2160 and 3058. 

The court refused the following charges asked by de- 
fendants : 

**7. That in order toa conviction of an aggravated as- 
sault, upon an indictment for an assault with intent to 
murder, it is necessary for the indictment to charge and 
the proof to sustain the circumstances and facts consti- 
tuting the aggravation. 

‘*2. Under an indictment for an assault with intent to 
murder, the defendants may be convicted of a simple as- 
sault, but not for an aggravated assault, unless the facts 
relied upon as constituting the aggravation be set out in 
the indictment and proved. 

**3. On an indictment for assault with intent to murder, 
the defendant may be convicted of any lower grade of as- 
sault, provided said indictment be good upon its face 
for the offense for which the defendant is convicted; oth- 
erwise, such conviction cannot be sustained.’’ 

The jury found the defendants guilty of ‘‘an aggra- 
vated assault and battery,’’ and assessed the fine at one 
hundred dollars against each. 

Motions in arrest of judgment and for new trial were 
overruled, and the defendants appealed. 
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The facts are set out in the opinion. 


No brief for appellants came. to the hands of the Re- 
porters. 


Browne, for the State. 


Gray, Associate JusTice.—Appellants were jointly 
indicted for assault with intent to murder. The indict- 
ment charges that the accused, with force and arms, 
upon the body of J. H. Verner an assault did make, 
and with intent him, feloniously and of malice afore- 
thought, to killand murder. It also alleges the time and 
county, but does not allege the instrument or means 
used, nor the circumstances how, or in what particular 
place the assault was made. Exceptions by motion to 
quash, in charges asked to the jury, and by motions for 
new trial and in arrest of judgment, were made to this 
indictment in various forms testing its sufficiency in 
charging any offense; that it is not in intelligible words ; 
that evidence of an aggravated assault, or aggravated as- 
sault and battery, were not sufficient to convict under it ; 
and finally, that a verdict of ‘‘ guilty of aggravated assault 
and battery,’’ should not be held valid under it, when the 
evidence only showed an aggravated assault. 

As to the sufficiency of the indictment, it clearly was 
good for a simple assault, even at common law, and 
should not have been quashed on exceptions. It was 
also valid and sufficient in charging an assault with in- 
tent to murder, as we recently held in Martin v. The 
State. The exact point, that it is not necessary to allege 
the means or instrument used, was also held in The State 
v. Croft, 15 Texas, 576, which was decided by common 
law rules, and has since been followed in other cases. 

At the trial the prosecution did not contend for a con- 
viction of assault with intent to murder, but only for an 
aggravated assault. The court read to the jury the arti- 
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cles of the code relating to assaults and batteries, and ag- 
gravated assaults and batteries, and their punishment, and 
the article of the Penal Code, 498 (Pas. Dig., Art. 2160), 
which provides that, on indictments for assaults with in- 
tent to commit certain offenses, including the intent to 
murder, ‘‘the jury may acquit the defendant of the of- 
fense charged, and may, according to the facts of the 
case,.find the defendant guilty of an aggravated assault, 
or of assault and battery, or of a simple assault, and 
affix the proper penalty to which such offense is liable 
by law.”’ The court in effect held, that the accused might 
be convicted ef an aggravated assault under the indict- 
ment, and refused charges to the effect that they could 
not do so, because the indictment did not set out either of 
the state of circumstances, specified in Article 498 of the 
code, as the criteria distinguishing aggravated assault or 
battery from common assault and battery or simple as- 
sault. 

It is quite clear that the charges asked were in conflict 
with the plain provisions of Article 498, which the court 
read to the jury, and by which it was justified in refusing 
them. So the law is written, is a sufficient answer to the 
ingenious argument of counsel. 

It is further assigned as error, that the verdict, ‘‘ guilty 
of aggravated assault and battery,’ is not warranted by 
the indictment, nor by the evidence, and that it will not 
support the judgment for the lowest fine allowed in such 
cases. It is true, that the evidence does not prove a bat- 
tery, and the formal and proper verdict on such an indict- 
ment would be only, guilty of aggravated assault. But 
that the verdict does find this, is clear. Does its includ- 
ing also a battery vitiate the whole? We think not; 
and especially as the same penalty and judgment 
apply to the one as to the other. It is not a material 
error. 

Finally, exception was taken toa ruling of the court 
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upon practice as to the order of introducing testimony, 
which is also assigned as error. The State proved its 
case by one witness, and rested. The defendants intro- 
duced one witness whose evidence greatly varied from 
and contradicted that of the State’s witness, and rested. 
Thereupon the State introduced another witness in re- 
buttal, who corroborated the first, and denied that de- 
fendants’ witness was present at the assault, and again 
rested. Then defendants offered to introduce another 
witness, wife of their first, to rebut the State’s last wit- 
ness, and in corroboration of her husband, to which the 
State objected, and the witness was excluded. ‘This was 
in accordance with the rule as stated by Greenleaf, Sec- 
tion 469a, and the usual practice in Texas. But we do 
not regard it as a fixed, invariable rule, which the court 
may not relax. Exercising a sound discretion, it might 
have been relaxed in favor of defendant, but we do not 
pereive in this record any reason why it should have 
been done. 
The judgment is affirmed. 
AFFIRMED. 


R. R. Smyru vy. THE Stare. 


1. Since the ratification of the amendments to the Constitution, on the 
twenty-fourth of January, 1874, the allowance of an appeal in criminal 
cases by one of the justices of the Supreme Court is unnecessary. 

2. When the time for perfecting an appeal from a judgment of the District 
Court rendered in a criminal cause had not expired before the twenty- 
fourth of January, 1874, the party was entitled to an appeal, without its 
previous allowance by one of the justices of the Supreme Court; he was 
relieved by the ratification of the amendments to the Constitution on 
that day from the condition previously annexed to his remedy. 


APPEAL from Cherokee. 
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Geo. Clark, Attorney-General, for the State, on motion 
to dismiss.—The trial of this cause took place on the six- 
teenth day of December, 1873. 

The transcript was presented to a judge of this court 
for inspection on the nineteenth of February, 1874, being 
the sixty-fifth day after the trial. 

There could have been no question as to the loss of the 
appeal by this delay, but for the fact that the amendment 
of Section 3 of Article 5, which became valid as a part of 
the Constitution on the twenty-iourth day of January, 
1874, does not require the presentation of the transcript 
within sixty days—in a word, removes all restriction 
from and after that date upon the right of appeal. 

This motion is based on the assumption that, at the 
time the appeal in this case was taken, the condition was 
in existence, and the appeal could only have been taken 
in a modified form, controlled by the possibility that, on 
presentation to a judge, it might be disallowed ; or, to ex- 
press the idea in different language, that the appeal, 
when taken, was not a full, complete appeal, but one de- 
pending on a contingency. 


Rosperts, Cuter Justice.—The transcript is indorsed 
as follows, to-wit: 


‘* Judgment sixteenth December, 1873; presented to O. 
M. Roberts for allowance of appeal on the nineteenth of 
February, 1874, and ordered to be filed by the clerk as of 
that date, subject to exceptions upon the right of appeal 
under the facts above stated. 

**O. M. Ropenrts, Chief Justice.” 


The object of this entry was to raise the question, for 
jadicial determination, whether or not the amendments 
of the Constitution ratified by the Legislature on the 
twenty-fourth day of January, 1874, do not dispense with 
the necessity of obtaining the allowance of the appeal by 
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one of the justices of the Supreme Court, as provided 
in the Constitution of 1869. 

The provision in the Constitution is as follows: 

‘“V. So. 3. The Supreme Court shall have appellate 
jurisdiction only, which, in civil cases, shall be coexten- 
sive with the limits of the State. 

‘Tn criminal cases no appeal shall be allowed to the Su- 
preme Court, unless some judge thereof shall, upon in- 
specting the transcript of the record, believe that some 
error of law has been committed by the judge before 
whom the case was tried, provided the transcript of the 
record shall be presented within sixty days from the date 
of the trial, under rules and regulations as may be pre- 
scribed by the Legislature.” 

A law was passed prescribing the manner in which this 
allowance of appeal by one of the justices of the Supreme * 
Court should be procured to perfect the appeal, and 
what should be done if it was not allowed. (Paschal’s 
Digest, pp. 134-5.) 

The substitute for this in the amendments is as follows: 

‘*Sec. 3. The Supreme Court shall have appellate 
jurisdiction only, which, in civil causes and criminal 
causes, shall be coextensive with the limits of the State.”’ 

It is only necessary to exhibit the two sections in con- 
trast to conclude that an allowance of an appeal by one 
of the justices of the Supreme Court is no longer neces- 
sary to perfect the appeal. Nor is it necessary to comply 
with any requirements of the statute, which are incidental 
to such allowance by one of the justices, that may con- 
stitute a limitation or restriction to the right of appeal. 

This view has been favorably presented by several de- 
cisions of this court, to which reference is here made. 
(The Republic of Texas v. Thomas J. Smith, Dallam, p. 
409; Morton v. Gordon and Alley, Administrators, Dal- 
lam, p. 396; The State v. Daugherty, 5 Texas, 3; Latur- 
ner v. The State, 9 Texas, 457.) 
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The Attorney-General moves to dismiss this case, be- 
cause, when the appeal was taken in the District Court 
(sixteenth of December, 1873), the law required the al- 
lowance by one of the justices as a prerequisite to the 
perfection of the appeal, and the transcript not having 
been presented until after the sixty days had expired, 
nineteenth of February, 1874, the right of appeal was 
lost. 

Had the sixty days expired before the ratification of 
the amendments, this position might have been correct; 
which, however, is not now necessary to be decided in 
this case. (Lockhart v. Lockhart, 1 Texas, 199.) 

The time for perfecting the appeal had not expired 
when the amendments were ratified on the twenty-fourth 
of January, 1874, which relieved the party from a con- 
dition previously annexed to the procurement of his rem- 
edy. The condition embraced both the time of presenta- 
tion (sixty days) and the allowance bythe justice. Both 
of these limitations upon his right being swept away, 
while still his incipient right subsisted, made it at once 
absolute, without a compliance with that which was ab- 
rogated and no longer in force. 

The motion to dismiss is not sustained; and it is the 
opinion of the court, that since the ratification of the 
amendments to the Constitution (twenty-fourth of Janu- 
ary, 1874) the allowance of appeal in criminal cases by 
one of the justices of the Supreme Court is unnecessary. 


MOTION TO DISMISS OVERRULED. 





Joun C. Kine v. Rospertr E. RusseEtu. 


1. It is not improper for the district judge to correct the statement of facts 
before his approval, when satisfied that any of the evidence has been 
omitted. 
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2. The testimony of a notary touching the acknowledgment of a deed before 
him, to which he had omitted to affix his notarial seal, is competent to 
ptove the execution of the deed, but not to affect the validity of its 
record as notice from such record to other parties. 


3. A sheriff may be called to prove that a recital in his return was made by { ) 


mistake or inadvertence, but not to vary the return, in absence of fraud 
or mistake . 

. Either party can use depositions when the interrogatories have been 
crossed; and it seems that the declarations of a party can be introduced 
by himself when brought out by the other party in answer to his own 
interrogatories, and the party bringing them out declines reading them. 

5. When a party in failing circumstances conveys property to his son, such 
conveyance is not fraudulent, nor does it require explanation. 

. The circumstances which the law considers as badges of fraud only, and 
not fraud per se, should be submitted to the jury, so that they may draw 
their own conclusion as to the character of the transaction. 

. It is only after a fraudulent purpose is shown that the burden of proof is 
changed, and the purchaser is required to prove that he paid value for 
his purchase. 

8. Until such fraudulent purpose is shown, it is error in the court to instruct’ 
the jury that a conveyance by a father in failing circumstances to a son 
is a badge of fraud. 


APPEAL from Orange. ‘Tried below before the Hon. 
Wm. Chambers. 

In 1868, Thomas King owned lots Nos. 4, 5, 6, 8 and 
9, in block No. 6, in the town of Orange, andon August 
15, he sold and conveyed them to his son, John C. King, 
the appellant—the deed reciting a consideration of $1000. 
Upon such sale, the tenant in possession acknowledged 
John C. King as landlord, who received the rents and 
profits. 

On October 6, 1868, one Gilmer recovered judgment 
against Thomas King, the citation in the suit having been 
served on him July 26, 1868. Execution issued October 
12, and was returned ‘‘ not satisfied, because I (the sheriff) 
can find no property.” 

January 1, 1869, alias execution issued, and a levy was 
made on the said lots, ‘‘tlie same being pointed out by 
the plaintiff in this execution as the property of Thomas 
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King,,’’ as recited in the return of the sheriff. Under 
this levy, the lots were sold by the sheriff on February 
2, 1869, Robert B. Russell being the purchaser at $100. 
Qn February 11, 1869, R. B. Russell sold the lots to 
Robert E. Russell, the appellee—the deed reciting $250 as 
consideration. 

In December, 1869, Robert E. Russell obtained posses- 
sion of the lots under proceedings in a justice’s court. 

On April 22, 1872, John C. King, the appellant, 
brought this action of trespass to try title against Robert 
EK. Russell, the appellee, for the lots. 

Russell in answer charged, that the sale by Thomas 
King to John C. King was fraudulent; that the plaintiff 
had full knowledge of and participated in the fraud; 
that the lots were at the time of the levy and sale by the 
sheriff, in fact, the property of Thomas King, and as 
such was liable to sale under the execution under which 
the defendant claimed. 

The plaintiff below read the depositions of Hartzell, 
proving that he wrote the deed from Thomas King to 
John C. King, in Navarro county, on August 15, 1868; 
that on that day Thomas King signed and acknowledged 
the deed before witness, who at the time was a notary 
‘public. (The certificate of the notary to the acknowledg- 
ment had no seal affixed.) 

Jesse 8S. Holmes, for plaintiff, by depositions testified, 
that he was sheriff, and made the sale; the levy was 
pointed out by R. B. Russell, who had control of the 
judgment against Thomas King; Gilmer, plaintiff in exe- 
cution, bid off the property at $100, as agent for R. B. 
Russell, to whom the deed was made: witness received 
the money for costs; the remainder of the bid was cred- 
ited on the judgment. 

The depositions of B. D. Wood, taken by the defend- 
ant, Russell, but which had been crossed by King, were 
read over objection; he testified, in answer to third in- 
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terrogatory by defendant, that he had leased the premises 
of Dr. Anderson, agent for one of the Kings; soon after, 
witness was informed that the property had been sold to 
John C. King, and ‘‘I supposed I w ra and acknowledged 
myself to be, his tenant; 4 * was dispos- 
sessed by Russell. John C. King told me that he had 
bought the place of his father for a valuable considera- 
tion; that it was an absolute and bona fide sale, and he 
had paid part and owed the balance by note. He said 
that he had bought it on account of his parents being 
broken down, and in order to help them along as much 
as possible.” 

The defendant, after proving the judgment, and pur- 
chase, and sheriff's deed, and deed to defendant, proved 
in substance, by Hugh Ochiltree, that he did not know 
whether Thomas King was solvent or not; owed witness 
$100, which witness would like very much to have; knew 
of the debt upon which the judgment in favor of Gilmer 
was rendered, it was about $150; did not Know of any 
other debts ; before and during the war Thomas King own- 
ed several slaves and tracts of land, and these lots; saw 
the deed on record; heard of it about the time of the Gil- 
mer judgment; the deed from Thomas King to his son was 
much talked of in the community about the time of the 
sheriff's sale ; witness spoke of the deed to a number of 
persons; remembers talking to R. B. Russell about it be- 
fore the sheriff's sale at which he purchased ; that wit- 
ness understood R. B. Russell to have been interested in 
the Gilmer judgment; witness knew of no property of 
Thomas King subject to execution. 

(After the statement of facts had been signed by the at- 
torneys of the parties, the witness Ochiltree corrected his 
testimony, and stated that he did not know whether it 
was before or after the sheriff's sale he had spoken to 
R. B. Russell about the deed from Thomas King to his 
son, John C. King.) 
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Gilmer, the judgment creditor, proved that he had 
pointed out the lots to Holmes, the sheriff, and had the 
lots sold ; Russell paid witnessthe purchase money, and 
witness bid off the lots at Russell’s request. 

R. B. Russell proved that he owned no interest in the 
Gilmer judgment; ‘that he had not pointed out the prop- 
erty to sheriff Holmes, nor caused him to make the levy 
on the land; that he was absent from the county at the 
time of the levy and sale; had never heard of John C. 
King’s claim until after the sheriff's sale; that R. E. Rus- 
sell had paid witness for the land. 

Julia Ann, a colored woman, testified to some conver- 
sations of Thomas King about his lots after the sale 
to John C. King; that the Kings lived together at the 
time of the sale, and until separated by family disturb- 
ances. 

The statement of facts was signed by the attorneys for 
both parties, but subsequently Russell's attorney with- 
drew his approval, and to this exceptions were taken—the 
judge permitting the correction of testimony of the witness 
Ochiltree, as above stated. 

Russell also excepted to the admission of Hartzell’s 
testimony touching the acknowledgment of the deed 
from Thomas King to John C. King, the notarial seal not 
having been affixed to the certificate of acknowledgment. 

Russell saved exceptions to the answer of Wood to the 
third interrogatory as hearsay. The substance of the an- 
swer is given above, and the witness referred to this an- 
swer in answer to other interrogatories. 

The instructions complained of are set out in the 
opinion. 

Judgment was rendered for the defendant, Russell, and 
King appealed. 


Hancock, West & North, for appellant, insisted upon, 
as legal propositions governing this branch of the law— 
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1. The law never presumes fraud; and when a deed is 
attempted to be set aside for fraud, the burden of proof 
rests upon the creditor and those holding under him. 
(Bump on Fraudulent Conveyances, and cases cited, p. 
559. ) 

2. The recital of a consideration in a conveyance is 
prima facie evidence of the fact. (Id., 554, and cases 
cited. ) 

3. The mere fact that a conveyance is to a son, or other 
relation, is not alone sufficient to shift the burden of proof 
from the creditor to the claimant, and especially so when - 
the conveyance recites a valuable consideration. (Id., 
419, and cases cited: see also Shearon v.. Henderson, 38 
Texas, 245; and Thornton v. Tandy, 39 Texas, 544.) 

4. In order to invalidate a transfer for a valuable con- 
sideration, the fraudulent intent of the grantor, and no- 
tice of and participation in it by the grantee, must be 
shown. (Bump on Fraudulent Conveyances, 544, and 
cases cited.) 

5. Relationship is not a badge of fraud. (Id., 36, and 
cases cited.) 

Counsel then discussed the facts as applied to these 
propositions. 


Archer & Moore, for appellee, cited Bump on Fraudu- 
lent Conveyances, 70, 71, 560, 561, 554, 94; 1 Texas, Bris- 
coe v. Bronough; 10 Texas, 393, Mosely v. Gainer; 15 
Texas, 188, Edrington v. Rogers ; 16 Texas, 34, Wright v. 
Linn; 19 Texas, 257, Mills v. Howeth; 24 Texas, 548, 
Green v. Banks; 24 Texas, 622, Stadler v. Wood; 25 
Texas Sup., 294, Garrahy v. Bagley & Co. 


REEVES, ASSOCIATE JUSTICE.—There was no error in 
correcting the statement of facts in accordance with the 
evidence of the witness. The statement had not been ap- 
proved by the judge, and when he was satisfied that any 
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part of the evidence had. been omitted, it was proper to 
make the correction, and incorporate into the statement 
the omitted testimony. 

The record failing to show any action of the court upon 
the exceptions to the petition or the answer, the alleged 
errors of the court in that respect will not be revised. The 
error, if any was done either party, is not apparent, and 
will not be further noticed. 

The deposition of the witness Hartzell was admissible 

as evidence of the execution of the deed from Thomas 
_King to John C. King, by the former, but not for the 
purpose of validating the notary’s certificate, which was 
shown to be defective for want of his official seal. Had 
the deposition been admitted for such a purpose, it would 
have been error, for the reasons assigned by the defend- 
ant. The witness Hartzell, who was a notary public for 
Navarro county, and who took the acknowledgment of 
Thomas King in the deed of conveyance to J. C. King, 
but from some cause failed to affix his seal of office, was 
a competent witness to prove those facts as showing his 
title from Thomas, King, but not to fix notice on the de- 
fendant. Under the charge of the court, the jury could 
not have understood that Hartzell’s evidence was received 
to prove notice to the defendant. The court charged, that 
the deed was not constructive notice to the defendant or 
any other person. ‘‘But it is not by record only of a 
deed that a party can have notice of the existence of a 
claim or title. Possession by the claimant or his agents 
is equivalent to notice by registration.’’ 

Another objection was, the plaintiff was allowed to prove 
by Holmes, former sheriff of Orange county, that R. B. 
Russell pointed out the property in controversy for levy 
under Gilmer’s execution against Thomas King, when it 
appeared from his return on the execution to have been 
pointed out by the plaintiff, Gilmer. 

The sheriff was probably mistaken when he says that 
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Russell pointed out the lots to be levied on, as it was 
proved by Gilmer himself that he directed it to be done, 
and that he purchased the property at the sheriff's sale 
for R. B. Russell. Russell testifies that he was absent 
from the county at the time of the levy and sale, and that 
he gave the sheriff no directions about the levy. 

In Ayres v. Duprey, 27 Texas, 599, the court says: 
‘‘As a general rule, in the absence of fraud or mistake, it 
certainly cannot be maintained that the official return of 
the sheriff can be varied or contradicted by his parol tes- 
timony.”’ } 

We think the attention of the sheriff might have been 
called to his return, and that he was a competent witness 
to show that it was made by mistake or inadvertence, if 
such was the fact. 

On the trial the plaintiff offered in evidence the deposi- 
tion of B. D. Wood, which was objected to by the defen- 
dant, but the objection was overruled by the court, and 
the plaintiff was permitted to read the evidence to the 
jury. The deposition had been taken by the defendant, 
and crossed by the plaintiff, and on defendants declining 
to offer it in evidence, the plaintiff was allowed to offer it, 
and in this there was no error. 

Both parties must be considered as having a joint in- 
terest in the deposition when cross-interrogatories have 
been filed and answered, and either party had the right 
to use the deposition on the trial, and the plaintiff's 
right could not be defeated because the defendant de- 
clined to read it. (Paschal’s Digest, Article 3740.) 

The third interrogatory, the answer to which was ob- 
jected to, did not ask for the declarations of John C. King; 
but the objection is not on the ground that the answer is 
not responsive to the question. The answer, however, is 
responsive to other questions which the witness answered 
by referring to his response to the third question, and so 
the parties seem to have regarded it on the trial. 
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No reason is shown for rejecting the evidence of the 
witness William Smith, by whom it was proposed to 
prove the alleged transfer of property from Thomas King 
to Melton, about the time Gilmer brought suit against 
King ; and in rejecting the evidence it is believed that 
there was error. 

These rulings have been noticed because it may be de- 
sired to have the opinion of this court on these questions 
in another trial, as the cause will have to be reversed for 
error in the charge to the jury. 

The portion of the charge deemed to be erroneous is as 
follows: 

‘* When a person in failing circumstances and in debt 
makes a deed to his son, and the deed is attacked on the 
ground of fraud, with intent to hinder or delay creditors, 
it is incumbent on the son to prove the payment of the 
purchase money, and that said purchase was ‘not made 
for the purpose of defrauding creditors.”’ 

The burden of proving fraud was on the defendant, and 
the fact that the conveyance was made to the son was not 
of itself sufficient to raise the presumption of fraud. The 
fraudulent intent of the grantor must first be shown be- 
fore it is incumbent on the grantee to prove payment of 
the purchase money. (Belt v. Raguet, 27 Texas, 479.) 

In Baldwin v. Peet (22 Texas, 714), the opinion being 
delivered by the present Chief Justice, it is held, ‘‘ that 
our courts do not possess a power similar to that of courts 
of equity, of finding one material fact that is not ad- 
mitted by inference from those that are admitted, and 
hence that the court had no right toinfer that the deed in 
that case was made with fraudulent intent, from certain 
badges of fraud established in reference thereto.”’ 

In Vanhook v. Walton (28 Texas, 72), it is said: ‘If 
fraudulent intent was only to be deduced from facts and 
circumstances which the law considers as mere badges of 
fraud, and not fraud per se, these should have been sub- 
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mitted to the jury, so that they might have drawn their 
own inferences as to the fairness or fraudulent character 
of the transaction.”’ : 

The principle enunciated in these c vases is, that the cir- 
cumstances which tlie law considers as badges of fraud 
only, and not fraud per se, should be submitted to the 
jury, so that they may draw their own conclusions as to 
the character of the transaction. 

It is only after the fraudulent purpose of the grantor is 
shown that the burden of proof is changed, and the pur- 
chaser is required to prove that he paid value. 

It is true that the purchaser must know or have reason 
to believe that the deed was made to defraud creditors, 
but if he should accept a deed and should fail to show 
that he had paid a valuable consideration after the fraud- 
ulent purpose of the grantor had been proved, it would 
be evidence of participation in the frand. 

It is not necessary that the purchaser should have in- 
tended fraud in fact, in order to avoid the deed, except in 
so far as notice that his vendor was committing a fraud 
would be imputed to him as fraud in law, and make him 
a inala fide purchaser, although he paid value. 

The charge referred to is not qualified in other portions 
of the charges, and the effect of it was to impose on the 
defendant the ‘burden of proving payment of the pur- 
chase money, and that the purchase was not made for the 
purpose of defrauding creditors, without defining the na- 
ture of the attack that must have been made on the deed 
as the antecedent of such proof, and from which the jury 
could arrive at a proper conclusion of the fraudulent 
purpose of Thomas King in making the deed. It was not 
competent for the court to say that these facts were prima 
facie evidence of fraud. 

As the case is presented, there was no error in refusing 
the instructions asked by the plaintiff. So far as they 
are applicable to the case, they are embraced in the gen- 
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eral charge. But because of error in the charge of the 


court, the cause is reversed and remanded for further pro- 
ceedings. 



























REVERSED AND REMANDED. 





JoE Davis v. THE STATE. 


. Under an indictment charging A. B. with stealing, on the fifteenth of 
August, 1873, ‘‘ one deef, then and there being cattle,” of the value of 
ten dollars, it is not necessary for the State to prove value. 

. The word Jeef, thus used in the indictment, means an animal of the cow 

species, and not beef prepared for market or use as meat, and is em- 

braced by the general word “‘ caétle,” as described in the General Laws 

of 1873, page 80. 





ci) 


3. By the act of 1873, the stealing of cattle is made a felony, irrespective of 
its value. 









APPEAL from Brazoria. 
A. P. McCormick. 


Tried below before the Hon. 


EH. N. Wilson, for appellant. 
Geo. Clark, Attorney-General, for the State. 


Roperts, Cuter Justicre.—The indictment charges 
the defendant with stealing ‘‘one beef, then and there be- 
ing catile,’’ of the value of ten dollars, on the fifteenth 
day of August, 1873. 

' The value of the animal was not proved on the trial. 

The defendant was convicted, and his punishment was as- 

sessed at two years labor in the penitentiary. -A motion 

for new trial was overruled, and a judgment was entered, 
from which defendant gave notice of appeal to the Sn- 
preme Court. 

The errors assigned are, first, that the court erred in 
not charging the jury that the value of the beef alleged 
to have been stolen must be proved as alleged in the in- 
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dictment. The word beef, as used in the indictment, means 
an animal of the cow species, denominated in the statute 
‘“cattle,’’ and not beef prepared for market, or for use as 
meat, of the value of ten dollars. A beef or one beef is 
an expression frequently used to designate an animal fit 
for use as beef, instead of designating it as a steer, a 
heifer, an ox, ora cow. And being used in that sense, it 
was not necessary to prove the value of the animal stolen, 
it being ‘‘cattle,’? as described in the statute. (General 
Laws of 1873, page 80.) That the word cattle was used 
in this restricted sense is obvious, from the fact that in 
the same statute a different penalty is imposed for steal- 
ing hogs, sheep and goats. By this statute, the stealing 
of ‘‘cattle’’ (meaning neat cattle) is made a felony, irre- 
spective of the value, and therefore is not neeessary to 
allege or prove the value. (Johnson v. The State, 29 
Texas, 492; Lopez v. The State, 20 Texas, 781.) 


The other assignments of error relate to the overruling 
the motion for new trial, and to the verdict being contrary 
to the law and to the evidence. 

The chargé is a very correct one, and the facts in evi- 
dence sustain the verdict. 

There being no error, the judgment is affirmed. 


AFFIRMED. 


B. F. anp ALICE PRIDGEN vy. A. J. WALKER. 


1. If a party place himself as witness upon the stand, and is cross-examined 
by the adverse party on subjects different from his examination-in-chief, 
and testify as to matters material fer his case, the jury are not therefore 
bound to believe him as to such statements; but they may, considering 
the entire case, disregard such statements, though not contradicted. 

2. See case in which the verdict of a jury disregarding a sale, where there is 
conflicting testimony, is allowed to stand, on appeal. 
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Error from Houston. Tried below before the Hon. 
- Leroy W. Cooper. 

Baughn and Walker having recovered a judgment 
against Bb. F. Pridgen in Houston County District Court, 
on March 26, 1870, had execution issued and levied on 
the premises in controversy, the legal title to which was 
at that time in Alice Pridgen, wife of B. F. Pridgen, and 
which she claimed as her separate property, and therefore 
not liable for the debts of her husband. 

This land being the homestead of Alice and B. F. 
Pridgen, 200 acres of it were exempted from forced sale. 

The undivided balance of the land (400 acres) was sold 
under that execution, and A. J. Walker, the defendant 
in error, became the purchaser. He thereupon brought 
the present suit, asking for a partition of the land. 

Alice and B. F. Pridgen answered, alleging that the 
land being the separate property of Alice Pridgen, was 
not subject to B. F. Pridgen’s debts, and that the levy 
and sale being unlawful, A. J. Walker, the plaintiff, ac- 
quired no title by his sheriff's deed, and was not entitled 
to any part of the land. 

On the trial Walker proved— 

1. The deed of J. H. and L. D. Sheridan to Alice 
Pridgen, dated January 26, 1864, for the whole of the 
tract in controversy. 

2. The judgment of Baughn and Walker against B. F. 
Pridgen, rendered March 26, 1870. 

3. The execution issued on said judgment on April 22, 
1870, with the sheriff's return of his levy on the land in 
suit, ‘‘as the property of B. F. Pridgen.’’ 

4. The sheriff's deed to the defendant in error for four 
hundred undivided acres out of the land in suit, dated 
July 5, 1870. 

Pridgen and wife proved— 

1. The deed of L. D. and J. H. Sheridan to Alice 
Pridgen, dated January 26, 1864. 
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2. The deed from Alice Pridgen, duly joined by her 
husband, to A. B. Wright, dated February 12, 1869. 

3. The deed of gift from A. B. Wright to Alice Pridg- 
en, his daughter, dated April 8, 1869. 

4. B. F. Pridgen was then placed on the stand, and tes- 
tified that it was made publicly known at the sheriff's 
sale that this land was Alice Pridgen’s, and not commu- 
nity property. 

On cross-examination he stated, that ‘‘in November, 
1863, he made a gift to his wife of $6000 in Confederate 
money, with which she bought this land; this was shortly 
after their marriage. His wife sold the land to her father 
for $500 in currency, and she received the money and dis- 
posed of it. Hetook the benefit of the bankrupt law ; 
did not render in any assets. The sale by his wife to her 
father was negotiated by herself. At the time of making 
the gift of $6000 in Confederate money to his wife, he 
owed about $3500 for debts contracted before the war. 
He owed no other debts when he went into bankruptcy. 
The judgment of Baughn and Walker was one of his old 
debts. At the time of his gift to his wife he owned 
twenty or twenty-five likely negroes, and also $20,000 or ° 
$25,000 in Confederate money. He gave the money to 
his wife'in good faith; owed about $2500 or $3000, and 
owned twenty-six likely slaves, worth $20,000, and had 
$25,000 in Confederate money, and was doing well.’’ 


Hancock, West & North, for plaintiffs in error.—We 
are aware of the numerous decisions of this court declar- 
ing its unwillingness to set aside the verdicts of juries. 

In Ward v. Bledsoe, 32 Texas, 251, this court says: 

‘*It is only where the verdict appears at first blush to 
be palpably wrong, oppressive, unjust, and subversive of 
legal right, that a court is justified in setting it aside.”’ 

And in Simonton v. Forrester, 35 Texas, 585, the court, 
alluding to that case, says: 
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‘‘This language states the rule very strongly in its ap- 
plication to this court, and must not be held to apply to 
District Courts; and we here take occasion again to re- 
mark, that unless the District Courts are governed by more 
liberal rules in granting new trials, * * * weshall be 
under the necessity, in order to meet the ends of justice, 
to abolish the rule as above stated in our adjudications, 
and apply the principle which should apply in the nisi 
prius courts.”’ 

And this last case is abundantly supported by Chan- 
dler v. Meckling, 22 Texas, 41, 42, where Judge Lips- 
comb uses still stronger language, in commenting upon 
the duties of the District Courts in granting new trials. 

We submit that these cases dispose of the verdict in the 
case at bar. 


Jackson & Jackson, for defendant in error. 


Moore, AssociATE JustTiceE.—We see nothing in the 
instructions given the jury by the court of which the 
plaintiff in error can complain. If there was, the objec- 
tions to it are indicated so vaguely and indefinitely by 
the assignment of errors, as well as the motion for a new 
trial, it might be well questioned, unless it was quite ap- 
parent that it caused injustice to be done, whether the 
court should notice it. The necessity of specifically indi- 
cating in the record the ruling of the court to which ob- 
jection is made has been repeatedly reiterated by this 
court. 

We cannot say that the verdict is without evidence, or 
that the jury were not warranted in the conclusion at 
which they arrived, in view of all the facts and cireum- 
stnces of the case as presented to them. Although defen- 
dant in ‘error, in his cross-examination of Pridgen, in- 
quired as to matters about which he had not testified in 
examination-in-chief, yet the jury were not therefore 
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bound to accept his statements as to a particular or iso- 
lated fact, however strong it must be regarded as in favor 
of plaintiffs in error, if it stood alone as absolutely and 
conclusively binding upon them. But they were au- 
thorized to consider all of his statements in connection 
with the other facts and circumstances before them, and 
form such conclusion as truth and justice demanded, in 
view of the entire evidence submitted to them, even if in 
doing so they felt constrained to conclude that the wit- 
ness had been mistaken or in error in some of the state- 
ments made on his examination by defendants in error. 
There being no error in the judgment of the District 
Court, it is therefore affirmed. 
AFFIRMED. 
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1. This court will not entertain a motion presented at a former term to re- 
form the decree or to correct the opinion rendered at such former term. 

2. Nor will a general order of the former term continuing all cases not oth- 
erwise disposed of, have the effect of continuing such motion, or of 
conferring jurisdiction upon the court at the succeeding term to alter or 
reform such judgment. 

3. Dicta discussed: Courts and the members thereof only responsible for the 
correctness of the judgment, not for the course of argument by which 
such conclusion is reached; that, to a great degyee, is left to the judge 
writing the opinion. 


THIS was a motion by appellants’ counsel, made April 
18, 1873, to reform the decree reversing and remanding 
the cause, rendered March 17 of the same term. No ac- 
tion was taken on the motion at the former term. 


D. A. Nunn, for motion. 


Moore, AssocratrE Justicre.—The judgment of the 
District Court in this cause was, at the last term of this 
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court, reversed, and the cause ordered to be remanded for 
further proceedings in accordance with the opinion of this 
court rendered on the seventeenth of March, 1873. 

On the eighteenth of April, 1873, the appellants filed a 
motion ‘‘to reform the decree,’ ‘‘in matter and form as 
pointed out in his brief,’’ etc. 

So far as appears from the minute book and records, no 
action was had by the court upon this motion during 
said term at which it was made, unless, by a general order 
made just before the final adjournment continuing all 
cases not otherwise disposed of, it was continued over to 
the present term. The case, however, had been disposed 
of by the judgment previously rendered. The motion 
does not ask to set aside or suspend this judgment; but 
even if it had, certainly the mere fact that such motion 
had been presented to the court could not alone, and with- 
out any action whatever upon it, be regarded as having 
any effect upon the previous disposition made of the 
cause, so as to bring it within the operation of this gene- 
ral order. 

It must, therefore, be held, upon the facts as disclosed 
by the records of the court, that the motion was neither 
continued nor granted at the term at which it was made; 
and if it is subject to the long and well established rule 
that the final judgments of the court cannot be reviewed 
or set aside at a subsequent term to that at which they are 
rendered, the court is not now authorized to grant the 
motion, whatever might be its opinion as to the propriety 
of doing so during the term at which the judgment was 
rendered. 

As we have said, however, appellants do not ask to 
set aside or reform the judgment. They merely wish us 
to correct, modify, or reform some of the statements or 
conclusions expressed in the course of the opinion on 
certain points referred to in the discussion of the ques- 
tions involved in the case, but which were not necessary 
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to the proper determination of the questions before the 
court—not that the matters in the opinion to which ob- 
jection is made are in conflict with the opinions expressed 
and conclusions announced upon the questions in the case 
before the court, and upon which it has been correctly 
decided, but for fear, it is insisted, that they may mislead 
the District Court to appellants’ prejudice on the retrial 
of the cause. 

If the objections to the opinion are well founded, we 
see no good reason why appellants should entertain any 
well-grounded fear of any serious injury resulting there- 
from. The rule is of familiar knowledge, that itis only 
the decision of the appellate court upon the questions in 
the case before it which binds the lower court, or fur- 
nishes a rule of action for it in that or any other case. 
Dicta, or even matters of argument not necessary to the 
decision of a question before the court, as is well known, 
is never regarded as deciding the law of the case, or as 
furnishing the rule of action for the court itself in which 
the case is pending, or as even binding upon the judge by 
whom the opinion was prepared. And however desira- 
ble it may be to all the members of a court that matters 
of dicta should, as much as possible, be excluded from 
its opinions, and that no views should be expressed cal- 
culated to mislead the court below, or improperly influ- 
ence the determination of the cause, yet so difficult is 
it always found for different minds to reach the same con- 
clusion by precisely the same process of reasoning and 
chain of thought, that it must, asa general rule, be left, 
in a great degree at least, to the discretion of the individ- 
ual judge who prepares the opinion to present, in his own 
way, the conclusions of the court upon the questions it 
decides; and if they are correctly announced by the 
opinion, it is not deemed requisite for other members of 
the court to give but comparatively little observation to 
the process of reasoning by which, in the opinion, the 
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conclusions may be reached; otherwise, it might be much 
more difficult for the court to agree upon the reasons for 
their decision than upon the decision itself. 

But suppose there are matters in the opinion delivered 
in this case which the court by which the case was de- 
cided should, on its attention being called to them, have 
had corrected. The case was finally disposed of at the 
last term of the court. No question involved in it, or any 
matter in the opinion upon which it was decided, is now 
pending in this court. The case has been remanded to 
the District Court, and we could, with as much propri- 
ety, comment upon the opinion of the court in any other 
cause decided at a former term of the court as in this one. 
It is certainly not the province of this court to decide 
causes which are not before it, or to remodel or correct 
the former opinions of themselves or predecessors, unless 
it becomes necessary in the discharge of their official 
duty in disposing of causes pending before and submit- 
ted to them. Motion having been made at the former 
term, it presents no matter upon which the court can now 
pass, and is therefore dismissed. 

DISMISSED. 


: WiriiiaAmM H. Cunpirr v. UH. L. CAMPBELL. 

1. Ina suit upon promissory notes, payable in dollars, where the defense 
pleaded is that by parol agreement they were payable in Confederate 
notes, it is not error to instruct the jury that the legal presumption is 
that the notes are payable in other currency than Confederate notes. 

2. Where a defendant relies for defense upon the illegality of the con- 
tract in which he participated, he must sustain his defense by clear evi- 
dence of such illegality. 


Error from Houston. Tried below before the Hon. 
Leroy W. Cooper. 
Campbell sued Cundiff on three promissory notes—one 





a 


1874. | CUNDIFF Vv. CAMPBELL. 








Opinion of the Court. 





payable to him, and the others endorsed, but the consid- 
eration of which he well knew. 

The defense relied on was, that the notes were, by agree- 
ment of parties at the time of their execution, payable 
in Confederate money. 

Judgment was rendered for plaintiff. Motion for new 
trial overruled, and Cundiff brought the case by writ of 
error to the Supreme Court. 


Moore & Shelley, for appellant. 
Long & Long, for appellee. 


GRAY, ASSOCIATE JUSTICE.—This was a suit by the de- 
fendant in error, Campbell, against the plaintiff in error, 
Cundiff, upon three promissory notes, all dated on the 
seventh of October, 1861, and payable on the first day of 
May, 1862. One of the notes was payable to Campbell 
himself; the two others payable to other parties, and en- 
dorsed to him; but from the facts in the case it is evident 
that he was present at their execution, and knew of the 
consideration and terms upon which they were executed 
by Cundiff. He stands, therefore, in the place of the 
payees, and subject to the same defenses as they would 
be. The only defenses made which the evidence at all 
tends to sustain, and upon which there was real issue and 
contest at the trial, were, first, that the notes, by agree- 
ment of the parties at the time of their execution, were to 
be paid in Confederate money; second, that the consid- 
eration for them was horses, and that payment was to be 
made in the currency of the country, by which was meant 
and understood by the parties at the time, Confederate 
money, or currency put in circulation by the so-called 
Confederate States to aid them in their rebellion against 
the government of the United States. 

The evidence to sustain this defense was admitted, with- 
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out objection, by deposition of a witness, who testified 
that he was present in Denton county, where the transac- 
tion occurred, and heard the conversations of the parties 
before and about the time the notes were executed ; and, 
substantially, that Campbell and the other payees of the 
notes sold horses to Cundiff, with the same understand- 
ing as to the terms and mode of payment. That they 
agreed that they would take in payment for the horses, 
as witness understood them, ‘‘such money as should be 
generally current when the notes became due, provided 
it would pay taxes. At the time there was but little 
money of any kind in general circulation—the gold and 
silver being mostly withdrawn, and but little Confederate 
money having then come into use in Texas. But in an- 
ticipation that in a short time it would be the general cir- 
culating medium, Cundiff said that it was the only kind 
of money that he expected to get for the horses, and that 
he did not wish to purchase them unless he could pay 
for them with it. In reply to which they said they were 
willing to take it, if other persons were generally doing 
the same, provided it would pay taxes. That owing to 
the scarcity of money, they wished to sell the horses for 
such money as they could use for that purpose, if they 
needed it.”’ It was contemplated that by the time the 
notes became due, ‘‘there might not be gold or silver 
cain, but would probably be what was then usually 
spoken of as Confederate money, though not at that time 
in circulation in that part of the country.’’ He further 
testified, that, according to his judgment, ‘‘the horses 
were worth what Cundiff agreed to give for them in ‘good 
money’ at the time he purchased them ; for I think, at 
that time, and for some time subsequently, horses could 
be purchased on as advantageous terms with Confederate 
money as with coin, from most of persons. I know 
Cundiff sold me the horse he got from Campbell at the 
same price he gave for it, in part payment of money he 
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was owing me, and in payment of which he knew that 
I was willing to accept Confederate money.”’ 

It was further proved, by two witnesses, that Confeder- 
ate money would pay taxes in 1861 and in 1862; but that 
very little of it was in circulation until July, 1862, in 
Houston county, though one witness testified that a good 
deal of it was in circulation in Hill county in the fall of 
1861. 

Upon this evidence the judge presiding instructed the 
jury, in accordance with the decisions of the Supreme 
Court of this State for some years past, that if from the 
evidence they were satisfied that it was agreed by the 
parties that ‘‘the notes were to be paid off and discharged 
in Confederate treasury notes,’’ the contract was illegal, 
and they would find for defendant; and also, that if it 
was understood and agreed ‘‘that at the maturity of the 
notes they should be discharged in the currency of the 
country then in circulation, and that at such time Con- 
federate money or treasury notes was the currency of the 
country, and that all taxes could be paid in such cur- 
rency, then you will find for defendant; but that if 
other currency ‘‘ was intended—and that is the legal pre- 
sumption—and you should so believe, find for plaintiff,’’ 
ete. 

The jury found for the plaintiff for the amount of the 
notes and interest. Motion for new trial was overruled, 
and judgment for plaintiff rendered. 

The only grounds for new trial or errors assigned wor- 
thy of consideration are, that the verdict was contrary to 
the law and evidence, and that the court erred in refus- 
ing a new trial. 

We do not deem it necessary for the disposition of this 
case to discuss the propositions asserted as law in the 
charge of the court, involving as it would the merits of 
various decisions of our predecessors. It is sufficient to 
say, that the plaintiff in error has no reason to complain 
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of them; for if they be not law, he had no defense. The 
question is simply upon the facts, whether the weight of 
evidence was so manifestly against the verdict, and pro- 
ductive of such injustice, as to require this court to set it 
aside. It must be a clear case of wrong to justify an 
appellate tribunal in reversing the action of a jury and 
judge who heard the evidence. But the evidence before 
us certainly does not show that the parties agreed that 
the notes should specifically be paid in Confederate 
money, nor that Confederate currency was exclusively 
contemplated by them as pleaded. 

The evidence does not fully sustain the plea, for it ap- 
pears that there were contingencies or conditions on the 
happening of which it was understood that the parties 
were willing at all to receive Confederate currency, which 
had not occurred or been fulfilled at the maturity of the 
notes. It does not appear that Confederate currency had 
come into general circulation, or that it was generally re- 
ceived by other persons, either in Denton county, where 
the contract was made, or in Houston county, where the 
payer of the notes resided. On the contrary, the evi- 
dence tends to show that it did not come in general use 
there until July, 1862. This was long after the time when 
the parties had a right to expect payment for their 
horses, sold at a good money valuation, for the avowed 
purpose of raising money to meet their taxes. <A party 
who relies on such a defense should make clear proof of 
every particular necessary to it; for the written terms of 
his contract and the presumptions of law are all against 
the illegal intent of the contracting parties. When he 
relies on this defense of illegality of contract, in which 
he participated, and which was agreed to at his instance, 
most certainly he must bring his case fully up to the 
terms of the law, by clear evidence of the illegality un- 
der which he seeks protection. This he has not done, 
and the manifest equity of the case was attained by the 
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verdict of the jury and judgment of the court in refusing 
a new trial. The judgment is affirmed. 


AFFIRMED. 


Associate Justice Moore, having been of counsel, did 
not sit in this case. 


ALFRED CoLE v. THE STATE. 


1. In a motion for a new trial in a criminal case, the affidavit of the wit- 
ness to the new matters relied on must be produced, or good reason 
shown for its absence. 

. The crime ‘‘ seduction” is sufficiently described in the Penal Code. 

3. The ‘‘injured female,” in prosecutions for seduction, is not a compe- 
tent witness for the prosecution ; but if her testimony is not objected tq 
when offered, or its introduction insisted on in a motion for a new trial, 
the defendant will not be allowed to complain in the Supreme Court. 

4. In trials for felony, the court is required to charge distinctly the law 
applicable to the case, whether asked or not ; and a failure to do so, ap- 
parent on the record, is ground of reversal, whether assigned as error 
or not. 

5. The “ promise of marriage” is an essential part of the crime of seduction. 


2 %~ 


APPEAL from Cass. ‘Tried below before the Hon. 
J. D. McAdoo. 

Alfred Cole was indicted at the August term, 1873, for 
the seduction of Ferriby Miles, and at the same term was 
tried. 

The court instructed the jury as fellows: ‘If the evi- 
dence shows beyond a reasonable doubt, that the defend- 
ant did, by promise to marry, seduce one Ferriby Miles, 
and did have carnal knowledge of her, then you will find 
him guilty, and assess his punishment at confinement in 
the penitentiary for a period of not less than two years 
nor more than five years, or by fine not to exceed $5000. 
The term seduce, as used in the above charge, is used in 
the sense in which it is commonly used.”’ 
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The jury found the defendant guilty, and fixed the pun- 
ishment at two years confinement in the penitentiary. 
Motion for a new trial on newly-discovered evidence, 
and motion in arrest of judgment, were both overruled, 
and defendant appealed. 


D. B. Culberson, for appellant. 
Browne, for the State. 


Moore, AssociaTE JusticeE.—The indictment charges, 
that Alfred Cole ‘‘did unlawfully and feloniously, and 
by promise to marry one Ferriby Miles, an unmarried 
woman under twenty-five years of age, seduce, and de- 
bauch, and have carnal knowledge of the said Ferriby 
Miles—he, said Alfred Cole, being an unmarried person.”’ 

This portion of the indictment is quoted in order to 
present a clear view of one or more of the grounds of the 
motions for a new trial and in arrest of judgment. 

The defendant was found guilty by the jury, and his 
punishment was fixed at two years confinement in the 
State penitentiary. 

His motions were overruled, and he appeals, and as- 
signs for error the ruling of the court in refusing the new 
trial on the ground of newly-discovered evidence. 

The testimony proposed to be proved by the new wit- 
nesses is set out in the affidavit of the defendant, and is 
the only ground for the new trial. It is the statement of 
the defendant on information that the facts sought to be 
used on another trial can be proved by the witnesses, 
whose names and residences are given, stating the guilty 
connection between the witness Ran and Ferriby Miles, 
as proved by Ran on the trial. 

The statute provides that a motion for a new trial on 
the ground of newly-discovered testimony shall be gov- 
erned by the same rules as those which regulate civil 
suits. Under these rules, the affidavit of the new witness 
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must be produced, or good cause shown why it is not 
done. The defendant failing to comply with this require- 
ment, the court did not err in overruling the motion fora 
new trial. 

The grounds of the motion in arrest of the judgment 
are not tenable. The act made penal by the statute under 
which defendant was indicted is seduction upon prom- 
ise of marriage, and the penalty is affixed by the statute. 
It is punished by imprisonment in the penitentiary, or by 
tine, as the jury may determine. The offense is indicated 
with sufficient certainty by the language used in the stat- 
ute, and the term ‘‘seduction,’’ and the sense in which it 
is used, is defined by the subject and the articles which 
precede and follow the sentence in which the expression 
occurs as its context. 

Ferriby Miles, the female alleged to have been seduced, 
was introduced as a witness by the State, and proved 
without objection that the defendant Cole seduced her by 
promise of marriage, and objection to her competency as 
a witness is made for the first time in this court. Under a 
provision of the code, she was incompetent to testify 
(Art. 3109), and would no doubt have been excluded if 
defendant had made objection, or if the attention of the 
court had been called to the statute. This provision was 
doubtless intended for the protection of the other party; 
but if he permits the female to testify without objection at 
the time, or fails to ask for a new trial on that ground, 
it will be considered that he waived the protection of the 
statute, and he will not be heard to complain for the first 
time in this court. 

Though the testimony of this witness was before the 
jury, the verdict is not satisfactory. Her statements out 
of court were inconsistent with her evidence on the trial. 
She stated to the witness Huell, as proved by that wit- 
ness, that the defendant did not promise to marry her. If 
the parties were engaged to be married, it was not known 
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to her family, as shown by her brother, when he says 
he saw the parties at his house frequently, and never 
heard either say that they were engaged. From the evi- 
dence in the case, the jury might well have found a dif- 
ferent verdict, and the court might have set it aside, if 
asked to do so, on motion for a new trial. 

The charge of the court would have been more satis- 
factory if the inducement to commit the unlawful act’ 
with the defendant had been more fully explained. The 
jury might not have understood fully the nature of the 
accusation and the facts that must be proved to warrant 
a conviction. The term seduction, when used in the sense 
in which it is commonly understood, does not convey the 
full meaning of the offense which was intended to be pun- 
ished by the code. The promise of marriage is an impor- 
tant element in the definition of the statutory offense, and 
it must appear that the female alleged to have been se- 
duced yielded alone to the solicitation of the other party 
in consideration of his promise to marry her. In other 
respects the charge is unexceptionable, and the case is 
fairly presented to the jury. 

The attention of the court was not called to any omis- 
sion to explain to the jury the character and definition of 
the offense, nor is it assigned as error; but the error be- 
ing apparent on the face of the record, and the case be- 
ing a felony, it is believed to be sufficient to reverse the 
judgment. 

The code provides, that in all cases of felony the law 
applicable to the case shall be distinctly set forth in the 
charge, whether asked or not. (Art. 3059.) 

Reversed and remanded for further proceedings. 


REVERSED AND REMANDED. 
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GrorGE Poaa v. THE STATE. 


1. On the trial of a party charged with theft of cattle, evidence of owner- 
ship by establishing the mark and brand of the alleged owner of the 
cattle is not admissible, unless the mark and brand have been recorded. 

2. See opinion for facts held not sufficient to warrant a conviction. 


APPEALfrom McLennan. ‘Tried below before the Hon. 
J. H. Banton. 


FF. H. Sleeper, for appellant. 
Geo. Clark, Attorney-General, for the State. 


DEVINE, AssocrATE JusTICE.—The defendant, George 
Poag, was indicted for theft of neat cattle, at the July 
term of the District Court of McLennan county. There 
was a verdict of guilty by the jury, who assessed the 
punishment at two years imprisonment in the peniten- 
tiary. A motion for a new trial and a motion in arrest of 
judgment were made and overruled, and an appeal taken. 

The material questions to be considered are the follow- 
ing: was there error in the charge of the court? and, is the 
verdict contrary to the evidence? We believe there was 
error in the charge of the court, in this, that the charge 
twice calls the attention of the jury to the fact of the 
brand of the alleged owner, as evidence of ownership, 
when in this case it certainly was not evidence of owner- 
ship, there being no evidence before the jury that the 
brand had been recorded, and without such proof it was 
not evidence of ownership. (Pas. Dig., Art. 4659.) The 
charge of the court in other respects had a tendency to 
mislead the jury, by reason of the undue prominence 
given to the question of ownership of the yearling or 
steer charged to have been stolen, creating in the mind of 
the jury the belief that ownership, and not the felonious 
taking, was the principal fact in the case. It is true the 














PoaG yv. THe Srare. | Austin, 


Opinion of the Court. 
court alludes to the stealing of the animal in the charge, 
but over and above ali, the charge repeatedly puts forth 
the question of ownership, and the power and duty of the 
jury to determine this question by proof of marks and 
brands, and other circumstances, while apart from the 
proof by marks and brands, there was little evidence of 
ownership. 

The witness for the State, Holbert, recognized the ani- 
mal found in the herd, by the ear mark and brand, neither 
of which were shown to be recorded, and stated that he 
only knew this animal to belong to Buck by the brand 
and ear mark; that he only knew his own cattle in that 
way. 

The alleged owner, G. J. Buck, did not see the animal 
after the time of the taking, as charged in the indictment; 
‘‘was the owner of and in possession of a certain two- 
year-old beef steer, which was black in color with a small 
white patch of hair on the left of the tail; cannot say that 
his steer is not in the range, but does not believe it is.”’ 

The third witness for the State—the boy Morrison— 
**saw the animal branded as a calf in the fall of 1871; 
did not see it again until he saw it in the herd in June, 
1873; thinks he saw it in the previous winter with a cow 
of Mr. Buck’s, which he took to be the same, but it was 
three hnndred or four hundred yards off, in some mesquit 
bushes, and he could not see if plainly.”’ 

With the exception of this witness, there was no at- 
tempt at identification of the animal, except by the brand 
or ear marks. 

The witness Holbert, for the State, proved that defend- 
ant freely admitted that he sold, among other stock, this 
steer to Webb, but said he (defendant) claimed it as his 
own, because it run with and sucked his cow. 

A witness—Edwards—who had formerly herded stock 
for the accused, stated that this animal was in the herd of 
defendant while he was in his employ, and that it run 
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with and sucked a cow owned by defendant. The evi- 
dence of this witness was not contradicted, or in any way 
weakened or explained away; it supported the voluntary 
statement of the accused, which was put in evidence by 
the State, that he claimed and sold the animal as his 
property because it sucked his cow. 

The case presented does not warrant the conviction, by 
reason of the error in the charge of the court, and the in- 
sufficiency of tle evidence. The motion for a new trial 
should have been granted. 

The judgment is reversed and cause remanded fora 
new trial. 

REVERSED AND REMANDED. 


GILEs 8. BocaGxkss, Jr., v. J. L. HowArpD anp L. Kay. 


1. After an order dismissing the writ of error, plaintiff was allowed until the 
next term to file a new error bond. 

2. A judgment rendered in a justice’s court on March 5, 1859, on which exe- 
cutions had been regularly issued until October 27, 1859, and upon 
which, on the twenty-sixth of January, 1869, pluries execution was is- 
sued, was not dormant at the issuance of the last execution; the act of 
February 14, 1860, protecting the judgment until the repeal of that act 
on November 2, 1866; the stay law enacted by the Eleventh Legislature 
dispensing with acts of diligence until that law was adjudged unconsti 
tutional on the twenty-fourth of February, 1868; and the execution hav- 
ing issued within one year after the stay law was declared invalid. 

3. While an execution sale made under a dormant judgment may be avoided 
by the defendant in execution, a stranger cannot object to such execution, 
or to the title of the purchaser at such sale,-in a collateral proceeding. 

4. Where a party in a collateral action claims under a sheriff's deed, the 
court cannot look into irregularities of the process or proceedings of the 
sheriff. 

5. This rule is, if not identical with a corollary from the elementary princi- 
ple, that acts done under an erroneous judgment are valid and binding 
until they are reversed; and in this there is no practical difference where 
the matter is sought to be brought collaterally in question, whether the 
right claimed under it is made by a party or a stranger. 

6. Johnson v. Shaw, 33 Texas, 585, limited. 
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Error from Rusk. Tried below before the Hon. J. B. SI 
Williamson. ) 

The facts are fully stated in the opinion of Justice 
Moore. 





W. W. Morris, for plaintiff in error, cited 33 Texas, 
585, Johnson v. Shaw. 


James H., Jones, for defendants in error, cited Paschal’s 
Digest, Article 1515 ; 23 Texas, 560, Waterhouse v. Love; 
13 Texas, 598, Sydnor v. Roberts; 27 Texas, 603, Ayers 
v. Dupree. 


WaLkKeEr, J.—The writ of error in this case must be 
dismissed for want of a proper bond. The bond is not 
in conformity with the statute. (Art. 1517, Pas. Dig.) 
The case of Waterhouse v. Love, 23 Texas, 560, and 
numerous subsequent cases, decide the question. 


DISMISSED. 


Opinion rendered March 10, 1873. 


The case was reinstated, and plaintiff in error allowed 
until next term to file a new bond, which term began on 
December 3, 1873. 


‘MooreE, AssocraTE JusticE.—This is an action of tres- 
pass to try title, brought by the appellant, Boggess, 
against the appellee Howard, to which appellee Ray, the 
landlord of Howard, made himself a party defendant. 
By agreement of the parties in the court below, a jury 
was waived and the case submitted to the determination 
of the court, by whom a judgment was rendered in favor 
of defendants. The record shows that appellant and ap- 
pellees claim title to the land in controversy under a com- 
mon source, and the only question presented for the con- 
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sideration of the court is, which of them have shown the 
superior and better title. 

On the eleventh of September, 1868, appellant brought 
suit in the District Court of Rusk county against J. R. 
Littell, on a promissory note of said Littell, of which he 
claimed to be the bearer; and on the second of March, 
1869, he caused to be issued an ancillary attachment 
against the property of said Littell, which was on said 
day levied upon the land in controversy. At the Spring 
term, 1869, of said court, it was adjudged that he recover 
the amount claimed, and that an order issue to the sheriff 
commanding the sale of the land upon which the attach- 
ment had been levied. In pursuance whereof, said land 
was sold by the sheriff on the sixth of July, 1869, to ap- 
pellant, for the sum of sixty dollars. 

The appellees claim under a deed from the sheriff to 
appellee Ray, as the purchaser at a sale of said land on 
the second of March, 1869, on an execution issued on the 
twenty-sixth of January, 1869, on a judgment in favor of 
EK. Jacobs, against said Littell, by a justice of the peace 
of Rusk county, on the fifth of March, 1859. 

It is clear, therefore, as appellees have the older title, 
the court did not err in rendering judgment in their favor, 
unless the record discloses some intrinsic defect in their 
title, or the judgment or proceeding under it, of which ap- 
pellant can take advantage, and which entitles him to 
hold the land under his junior title. Appellant main- 
tains that the judgment upon which this execution issued 
was dormant; and as Ray controlled the judgment, and 
both himself and Howard were present at the sale, and 
heard appellant’s counsel give notice, previous to said 
sale, that said judgment was dormant when said execu- 
tion issued, and that his attachment had been levied 
upon the land, the sale was absolutely void, or at least 
no title passed thereby to said Ray. ‘This proposition in- 
volves two questions; first, was the judgment upon which 
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the execution issued dormant? second, if so, was the 
sale under it to a party or privy void?—to neither of 
which can we concur in the conclusion insisted upon by 
appellant. 

The judgment was rendered, as we have said, on the 
fifth of March, 1859; execution issued thereon on the six- 
teenth of the same month, which was returned on the six- 
teenth of May, 1859. Alias execution issued June 13, 
1859, returned August 17, and a pluries issued on the 
twenty-fourth of the same month, which was returned on 
the twenty-seventh of October, 1859; from which time 
until the twenty-sixth of January, 1869, no diligence 
seems to have been used to enforce the judgment. But 
by the act to prevent judgments from becoming dormant, 
and to create and preserve judgment liens, which took 
effect on the fourteenth of February, 1860, it is provided, 
‘* Whenever judgment shall be rendered by any court 
within this State, it shall be competent for said court, or 
the clerk of said court, to issue execution thereon at the 
instance of any party interested, and said judgment shall 
not become dormant unless ten years shall have elapsed 
between the issuance of executions on the same.”’ 

As this judgment was not dormant when this law took 
effect, and as it includes the judgments of ‘‘any court 
within the State,’’ it certainly did not become so by a 
failure to issue execution upon it prior to the repeal of 
this act of February 14, 1860, by the act to prevent judg- 
ments from becoming dormant, etc., passed November 9, 
1866. The third section of this latter act reads, ‘‘ No 
judgment of a court of record shall become dormant un- 
less ten years shall have elaped between the issuance of 
executions.” 

Mr. Justice Wheeler, in the case of Wahrenberger v. 
Horan (18 Texas, 59), says: ‘‘ Whether justices’ courts 
in this State are to be deemed, forany purpose, courts of 
record, has never been determined by this court.’’ And 





a tend at ze 





noe 





1874. | BoGeEss v. HowaArp. 157 





Opinion of the court. 





we are aware of no subsequent case in which the ques- 
tion suggested by this learned judge, but not then decided, 
has been answered, nor do we propose upon the present 
occasion to enter upon its discussion. If the judgments 
of justices’ courts do not come within this provision of 
the act of 1866, then there was no statute directly appli- 
cable to them. And as it was held in the case of Wahr- 
enberger v. Horan that, by analogy to the statute of lim- 
itations barring suits on judgments of courts of record, 
suits on judgments in justices’ courts are not barred un- 
til the lapse of ten years, it might be insisted by like 
analogy such judgments are not dormant unless ten years 
shall have elapsed between the issuance of executions 
on them. But if we admit, on the repeal of the act 
of 1860 we must look to the analogy of the common law, 
and should conclude from it that judgments of justices’ 
courts become dormant unless execution issue within a 
year and day of their rendition; or, if execution has 
issued within the year, when there is a failure to issue 
subsequent writs from year to vear—which we believe is 
to put the rule as strongly as it has ever been insisted 
upon-—it may still be answered, that since the issuing of 
execution was restrained by the stay laws, it was not un- 
til they were pronounced unconstitutional by judgment 
of the court, February 24, 1868, it became absolutely in- 
cumbent upon the plaintiff in the judgment in the just- 
ice’s court to cause his execution to issue; and, asis shown 
by the record, it did issue in less than one year from that 
time. (Jones v. McMahan, 30 Texas, 709; Sessums v. 
Botts, 34 Texas, 336; Cravens vy. Wilson, 35 Texas, 52; 
Williams v. Murphy, 36 Texas, 174.) 

lf the judgment was dormant, however, when the exe- 
cution issued under which appellees claim, while it would 
follow that Ray, who seems to have had control of it, 
got by his purchase merely a defeasible title, which might 
have been set aside or avoided by a proper proceeding 
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by the defendant in the execution, we do not think ob- 
jection to the execution, or the title of the purchaser un- 
der it, can be raised by a stranger to the judgment in a 
collateral proceeding. In the cases of Sydnor v. Roberts, 
13 Texas, 598; Hancock v. Metz, 15 Texas, 209; Hawley 
v. Bullock, 29 Texas, 224; Andrews v. Richardson, 20 
‘Texas, 287, it was held by this court, that executions on 
dormant judgments are erroneous and voidable, but not 
void. In the case of Johnston v. Shaw, 33 Texas, 585, 
although the cases just referred to are not overruled, they 
seem, as we think, to be somewhat questioned. Be this, 
however, as it may, it is unequivocally announced by the 
court in this case, that no valid title can be acquired by a 
sale under an execution upon a dormant judgment by 
any person chargeable with notice. And as the objection 
to the title was made in a collateral proceeding, we must 
conclude, that the court also intended to hold that as to 
purchasers with notice the sale was void, and not voida- 
ble. Thisis certainly contrary to the views approved by 
this court in discussing the questions involved in the case 
af Ayers v. Duprey, 27 Texas, 593. Itis there said, af- 
ter distinctly declaring that the plaintiff in the erroneous 
and voidable execution cannot be considered a bona fide 
purchaser, and the title wrongfully acquired by en- 
forcing such execution may be avoided at the instance 
of the defendant: ‘‘It seems, however, to be abund- 
‘antly settled, that the question of irregularity, or er- 
ror in the execution or proceeding under it by the 
sheriff, can never be discussed collaterally in any 
other suit. When a party in a collateral action 
claims under a sheriff's deed, the court cannot look into 
alleged irregularities in the process or proceedings of the 
sheriff. Nor could it, in such case, make a decree avoid- 
ing the sale, and at the same time protect the interest of 
all parties whose interest would be thereby affected. 
(Jackson v. Robins, 16 Johnson, 537; Thompson v. 
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Phillips, 1 Baldwin C. C., 246; Surggart v. Harber, 
4 Scamman, 364; Pollard v. Locke, 19 Ala., 188.) The 
fact of the plaintiff in execution being one of the par- 
ties to a collateral suit does not vary the rule.’’ These 
views, we believe, are fully sustained, not only by the 
numerous cases cited in the opinion, but by a still greater 
number from courts of the highest authority to which it 
was deemed necessary to refer. (Mills v. Knott, 12 Gill. 
& Johns., 442; Wonder v. Tainter, 4 Watts, 270; State v. 
Morgan, 7 Ind., 387; Ware v. Bradford, 2 Ala., 676; 
Love & Williams v. Powell, 5 Ala., 38; Buckmaster v. 
Carter, 3 Scam., 107; Woodcock v. Burnett, 1 Cow., 737; 
Voorhees v. The Bank of the United States, 10 Pet., 449 ; 
2 Pet. Dig., 197; Willard v. Whipple, 40 Vt., 219; Mar- 
iner v. Coon, 16 Wis., 465.) 

The rule by which the courts are controlled in the de- 
cision of this question is, indeed if not identical with a 
corollary from the elementary principle recognized by 
the unbroken current of decision from the time of Man- 
ning’s case (8 Coke), that acts done under an erroneous 
judgment are valid and binding until they are reversed. 
And though there is a plain and well recognized distinc- 
tion between strangers and parties to such judgments, 
in respect to rights acquired and acts done under them 
before their reversal, but as mere error which does 
not amount to absolute nullity cannot be connected in 
a collateral proceeding, it follows, until the jugdment 
or the proceeding under it brought in question has been 
reversed, set aside, or corrected, there is no practicable 
difference, when the matter is sought to be brought col- 
laterally in question, whether the right claimed under it 
is made by a party or a stranger. 

There being no error in the decision of the court below, 
it is affirmed. 





AFFIRMED. 
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FraNK ToPoLANCK v. THE STATE. 


A conviction for rape should not be sustained upon the unsupported testi- 
mony of the woman injured, and who did not divulge the outrage for 
several weeks after it was perpetrated. 


APPEAL from Fayette. ‘Tried below before the Hon. 
J. B. McFarland. 

Topolanck was convicted of rape on Frances Odlozelek, 
and his punishment fixed at fifteen years in the peniten- 
tiary. 


Moore & Ledbetter, for appellant.—So far as we have 
access to authorities, they show that the testimony of the 
injured party must be corroborated by other circumstan- 
ces and facts in order to convict upon her testimony 
alone. (2 Starkie, 700; 1 Russ. on Cr., 689; Roscoe, 810; 
Wharton, 521; 4 Black. Com., 213.) 


No brief for State. 


REEVES, ASSOCIATE JUSTICE.—At the July term, 1873, 
of the District Court of Fayette county, Frank Topo- 
lanck was tried and convicted of rape, and his punish- 
ment was fixed by the jury at fifteen years confinement 
in the penitentiary. The indictment charges that the of- 

‘fense was committed on the twenty-fourth day,of Novem- 
ber, 1872. 

The only witness introduced on the trial by the prose- . 
cution was the female alleged to have been violated. She 
proved that the defendant came to her father’s house 
when she was alone, her father and mother being away, 
and committed the deed with which he is charged, on 
the day mentioned in the indictment, and under the cir- 
cumstances stated in her testimony. She says she never 
told any one about what he did for several weeks, because 
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the defendant told her that if she did he would kill her 
and her father, and then kill himself; that she resisted 
and cried until she was exhausted; that she was twenty- 
one years old. She further states that she had a child 
born about the middle of June, 1873. 

It was proved in defense, by the only witness intro- 
duced for the accused, that he had been in the habit of 
frequenting the house of John Odlozelek, the father of 
this woman, both before and after the twenty-fourth of 
November, 1872, the time when the offense is alleged to 
have been committed. This witness goes on to say, that 
all he knew about the offense was hearsay; he had heard 
about it, but never heard of any complaint until the de- 
fendant was arrested about March 1, 1873. 

It would seem that the defendant was convicted alone 
on the testimony of the female alleged to have been in- 
jured, unsupported by other evidence, and not corrobo- 
rated by circumstances. She says she told no one of what 
the defendant had done for several weeks, leaving it to be 
inferred that she had given information to some one after 
that time, but what it was is not disclosed. Whatever 
the disclosure may have been, or whoever may have been 
the party, that party is not named in her testimony, and 
not called as a witness to corroborate her statement. It 
was several weeks after the offense is said to have been 
committed and long after she had opportunity to com- 
plain. No complaint is made until March 1, 1873, more 
than three months after the wrong is said to have been 
done, and about three months and a half before her child 
was born. Her long silence is perhaps intended to be ex- 
plained when she says the defendant threatened her life 
and the life of her father if she told any one of what he 
had done. But it does not appear that she had any good 
reason for fear on account of such threats, if made. She 
was twenty-one years old, resided with her father and 
was under his protection. 

11 
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Though she was legally competent as a witness, these 
circumstances diminish the credit to be given to her testi- 
mony, and leave the question of the defendant’s guilt in 
so much doubt that the jury were not authorized to ren- 
der any other verdict than that of not guilty. And 
though the court cannot express any opinion as to the 
weight of the evidence, nor sum up the testimony on the 
trial before the jury, as they are the exclusive judges of 
the facts, yet, on a motion for a new trial, it is the duty 
of the court to set the verdict aside when it is contrary 
to the Jaw and the evidence. (2 Wharton’s Am. Cr. Law, 
1149; 3 Greenleaf’s Ev., 212; Pas. Dig., Arts. 3059, 3137, 
cause 9.) 

We believe that the verdict is not supported by the evi- 
dence, and that the new trial should have been granted 
for that reason. For this cause, the judgment is reversed 
and the case remanded for further proceedings. 


REVERSED AND REMANDED. 


P. T. Buack v. B. H. EPPERSON rT AL. 


1. A judgment in the Supreme Court, rendered April 28, 1859, affirming the 
judgment below, with damages against the plaintiff in error, in acase in 
which the writ of error and error bond bear date 4th of same month, 
is not void. 

. Prior to the repeal, January 28, 1860, of the 6th Section*of the act con- 
cerning proceedings in the Supreme Court” (Paschal’s Digest, Articles 
1583-1592), and under the repealed section, it was the duty of the plain- 
tiff in error to file the record within forty days after the perfection of 
his process in error, and the practice in this case was in accordance with 
the law in force at the date of said judgment in the Supreme Court. 

. Everything must be presumed in favor of regularity in all things neces- 
sary to the jurisdiction of a court having exclusive jurisdiction of the 
subject. 

4. Upon an affirmance, on appeal or error, of a judgment, and against the 

sureties on the error or appeal bond, such surety, being liable, may at 
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any time pay the judgment, and thereby become subrogated to all the 
rights of the creditor at the time of such payment. 

5. The official notice of the action of the Supreme Court to the district clerk 
after the writ of error has been perfected, is the mandate, and until the 
mandate is filed the clerk cannot issue execution; therefore, the issuance 
and filing of the mandate will be presumed, from the issuance of exe- 
cutions upon a judgment in the District Court, after the same has been 
affirmed on error. 

. There is no prohibition on the issue of a second mandate, and the issu- 
ance of one is not inconsistent with the fact of a former one. 

7. By the act of February 14, 1860, and the act of November 9, 1866, the 
vitality of all judgments in the District Court was extended for a term 
of ten years between executions. 

s. The judgment of the Supreme Court, April 28, 1859, against the plain- 
tiff in error and sureties on the error bond, fixed alien upon the lands in 
the county belonging to the plaintiff in error and his sureties; the issu 
ance of executionsin June, 1859, on February 2, 1860, on September 6, 
1860, returned February 4, 1861, preserved the lien until the war; the 
war and the stay law of December 7, 1861, renewed and extended in 
December, 1863, enforced by military orders in 1865, protracted by the 
Convention of 1866, modified and renewed by the Legislature of 1866, 
and continued in practical effect until February 24, 1868 (when the stay 
law was declared unconstitutional), excused acts of diligence, and dur- 
ing that term such judgment lien was preserved. 

9. Scogin v. Perry, 32 Texas, 21, limited. 

10. See history of the stay measures and their effect from 1861 to 1868. 

11. An indigent debtor can sell his homestead and acquire another without 
subjecting the abandoned homestead to his general debts, the vendee 
taking as against a judgment creditor who otherwise would have a lien. 


APPEAL from Titus. Tried below before the Hon. 
J. D. McAdoo. 


Walton & Green, for appellees, on motion to dismiss.— 
In asking the court to dismiss this appeal on the grounds 
of insufficiency of the assignment of error, we act from 
no desire to present frivolous or captious points of delay 
or objection, but ground our motion upon What has often 
been announced by this court as the law governing the 
case. 

We submit that the assignment of error in this cause is 
too vague and general, and does not fill the measure pre- 
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scribed in Article 1591, Paschal’s Digest, and so recently 
demanded by this court. (See Rule 22.) 

The warning voice of this court has gone out, time af- 
ter time, remonstrating against that loose and irregular 
practice which calls upon the court to search out for 
itself from the folds of voluminous records the portion 
challenged as erroneous; and although this court may 
not hitherto have refused to perform the labor thus un- 
duly thrown upon it, it has ever maintained its right to 
decline to review a record where the party asking reversal 
did not, to use the language of this court, in Seawell v. 
Lowery, 16 Texas, 51, ‘‘ put his finger on the error.”’ 

In the case of Hicks v. Bailey, 16 Texas, 229, the court 
in terms refuse to inspect ‘‘the various instruments of 
evidence’’ contained in the record, in order to see wheth- 
er or not a general assignment of error was cause for re- 
versal; and we further call the attention of the court to 
the objection made in the same case to such generality, 
on grounds that assignment ‘‘gives the defendant in er- 
ror no notice of the particular error intended to be relied 
on for reversal.”’ 

The assignment in this case remands your honors to 
the record for the ‘*facts’’ upon which it complains er- 
roneous judgment was rendered, and to a motion for a 
new trial, which is equally vague and uncertain, direct- 
ing the court in no way to a particular error. 

We urge the court to do themselves and us the justice 
of demanding that the plain requirements of the rule as 
laid down in cases cited be complied with, and that the 
indulgent warnings, as given in 12 Texas, 329, Thompson 
v. Thompson ; 28 Texas, 143, Colquehoun v. Howard ; 34 
Texas, 15, Davis v. Davis; 34 Texas, 253, Wright v. 
Hays, be heeded, and Rule No. 22 be enforced. 


Culberson & Sparks, for appellant.—The only ques- 
tions which we shall consider in support of the assign- 
ment of errors are— 
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1. Was the judgment against Harris a lien upon the 
land described in the petition at the date of its rendition ? 

2. Has the judgment lost its lien, either by the laches 
of the creditor, or by the subsequent sale of the land by 
the debtor ? 

3. Does the lien subsist and inure to the benefit of the 
surety on the writ of error bond, who has paid off the 
judgment ¢ 

I. Inaffirmance of the first proposition, we cite Pas- 
chal’s Digest, Article 3783, which we think was the only 
statute in force upon the subject at the time the judgment 
was rendered. (See also Robertson v. Moorer, 25 Texas, 
428, and Berry v. Shuler, 25 Texas Sup., 140.) The stat- 
ute of February 14, 1860, was enacted subsequent to the 
rendition of the judgment; and so far as that act required 
registration of judgments, it did not apply to this. Its 
language is, ‘‘ No judgment hereafter rendered,”’ etc. (See 
Paschal’s Digest, Article 3963.) 

II. Nor do we think that the lien of judgment has been 
lost. From the date of the fourth execution until the act 
of Secession, was five months and twenty-three days. Af- 
ter the State government and the courts and records had 
passed into the possession of an authority in hostility to 
the United States, was the judgment creditor at once com- 
pelled to recognize that authority, even though she were 
a citizen of the State? In several cases the Supreme 
Court of the United States have decided that the rebel- 
lion suspended all statutes of limitation as against citi- 
zens outside of the rebellious districts; and they say, 
that ‘‘neither Zaches nor fraud can be imputed to the 
creditor in such a case, as the inability to sue becomes 
absolute by the declaration of war.’’ (See Levy v. Stew- 
art, 11 Wallace, 254; 6 Wallace, 534; 12 Wallace, 700.) 
The sovereign authority of this State also recognize the 
force of this rule and apply it between citizens of this 
State, and in doing so relate its operations back anterior 
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to the act of Secession, and to a period to within four 
months and twenty-two days of our fourth execution. 
(See Section 43, Article 12, of the State Constitution.) 
And this court has decided, that ‘‘ this provision is nei- 
ther ex post facto nor a law impairing the obligation of 
a contract.’? (See Crawford v. Bender, 33 Texas, 745.) 
If we are mistaken as to the effect and operation of this 
provision, still we show that the first stay law was en- 
acted December 7, 1861, and less than one year after the 
return of the last execution. When this execution was 
issued does not appear from the records of the District 
Court of Titus county, except inferentially from the en- 
tries on the execution docket, which was the only evi- 
dence upon the subject, and wherein the last entry of 
the issuance of execution is March 4, 1860, but there is 
an entry of the return of an execution on February 4, 
1861. We respectfully submit, that it is more reasonable 
to presume that this last execution was issued at the next 
preceding term of the court, rather than that the clerk 
would issue an execution returnable more than a year 
after its date. Be this as it may, however, it seems to 
have been the turning point in the case with the court be- 
low, and the court by its judgment seems to have decided 
that it was necessary to have an execution every six 
months to keep alive the lien of the judgment. To us 
this appears to be a severe construction of the statute by 
‘virtue of which we claim this judgment lien. The judg- 
ment of the court was doubtless influenced by the decis- 
ions of this court upon the construction of the language 
of an essentially different and older statute. (See Article 
3954, Paschal’s Digest; and also see 13 Texas, 515; 13 
Texas, 379; 1 Texas, 508; 7 Texas, 269.) It will be per- 
ceived, upon comparing Article 3783, Paschal’s Digest, 
with Article 3954, same digest, that the latter is much 
more onerous on the creditor than the former. The last 
section is from the act of February 5, 1840, whereas the 
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former section is from the act of January 27, 1842, and 
which statute was the only law in force upon the subject 
at the rendition of this judgment. The statute of 1840 
required, to preserve the lien of the judgment, that exe- 
cution should issue thereon within twelve months, and 
‘‘that due diligence should be used to collect the same.”’ 
The subsequent and amended statute, entitled ‘‘An act to 
reduce into one and amend the several acts concerning 
executions,’ only required that execution should issue 
within twelve months after judgment (see General Laws, 
Sixth Congress, p. 66), and was clearly substituted for 
the former statute. 

It will be seen by reference to the cases last cited that 
they all proceed upon the wording of the.old statute, or 
at least we can find no case where this distinction has 
been observed or noted, either in brief or by the court. 

Ill. If the lien subsists at all, we suppose it will not 
be controverted that the appellant is subrogated to all of 
its benefits, to the extent of his payment on the judg- 
ment. (See Paschal’s Digest, Article 4787.) 


Walton & Green, for appellees.—I. The record shows 
copelusively that the bond for writ of error and superse- 
deas was filed the fourth of April, 1859, and the writ of er- 
ror issued the same day. As to when the citation in error 
was served on Mary A. Reagan is not shown, but the writ 
of supersedeas was served April 5, 1859. The record also 
shows conclusively that the judgment of affirmance was 
upon a suggestion of delay by the defendant in error, 
Reagan, and was dated April 28, 1859, only twenty-four 
days after the filing of the writ of error bond and the is- 
suance of the citation in error. 

Now, we submit that this unadvised action of the Su- 
preme Court upon the application of the defendant in 
error was wholly without authority of law, and was void, 
and the judgment rendered thereon a nullity. 
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The statute of 1850, Paschal’s Digest, Article 1587, in 
force then and now, which provides that the transcript 
shall be filed at the first term of the Supreme Court at 
which the cause is returnable, in its last clause further 
enacts: ‘‘ Provided, that such appeal was perfected, or 
such citation was served, forty days before the first day 
of the term next succeeding the taking thereof, or forty 
days before the first day of the time in said term desig- 
nated by the court for the trial of causes brought from 
the district,”’ ete. 

And the Supreme Court, in the case of Kernaghan v. 
Hall, 31 Texas, 128, in relation to this statute, say: ‘‘The 
statutes require forty days to elapse as the least time in 
which the party is required or permitted to file the 
record.’’ See also Stephens v. Thayer, 25 Texas, 341, in 
which Judge Bell says: ‘‘If the appeal has been per- 
fected, or the citation in error served, forty days before 
the first day designated by the Supreme Court for the 
trial of causes from the district to which the case belongs, 
then the transcript must be filed here; but the case is not 
properly returnable to this court unless forty days have 
elapsed between the time when the appeal was taken, or 
the citation served, and the first day of the time desig- 
nated by this court for the trial of causes from the dis- 
trict to which the case belongs.” 

This was the rule then, and had been from the decision 
of the case of Wheeler v. The State, 8 Texas, 228, con- 
struing the act of 1850, above referred to. 

That judgments rendered inadvertently by the Supreme 
Court are of no binding force, unless they have the case 
properly before them, but are absolute nullities, and will 
be revoked at a subsequent term, is the doctrine of this 
court, and has been since the case of Martin & Ward v. 
Latimer & Bagby, 4 Texas, 335. (See also on same sub- 
ject Mills v. Bagby, 4 Texas, 320, and Harris v. Wil- 
liams, 4 Texas, 339.) In the latter case, as well as many 
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others subsequent thereto, it is held, that where the de- 
fendant in error seeks to enforce such a rigid rule, as that 
the judgment shall be affirmed without reference to 
merits, or, as in this case, damages for delay, he shall 
himself be held to the observance of the strict letter of 
the law. 

The result arrived at is, that in the case of Harris v. 
Reagan, which is the basis of the plaintiffs rights, the 
affirmance of the judgment was an inadvertent act by the 
court, that it had no jurisdiction of the case at the time 
of the judgment, and that its decision or affirmance wasa 
nullity which no lapse of time could cure. Hence the 
plaintifi was not compelled to pay the debt, but might 
have defended himself successfully against it, and his 
payment was therefore not compulsory, but voluntary, 
and in an action even against the principal he could not 
have recovered. 

But this case presents another view, which is the proper 
one in this case. This suit is brought upon the principle, 
that upon the payment of the debt by the surety, he is 
entitled to have assigned to him all the securities which 
the principal debtor had given the creditor, or those 
which by operation of law had been exacted from the 
principal debtor. Now, as there was never any legal 
judgment in the Supreme Court which it was the duty of 
the principal debtor to pay, or, in other words, as the 
pretended judgment in the Supreme Court against Harrris 
was a nullity, the creditor himself could not have en- 
forced it, and there was nothing left to be assigned to the 
surety of Harris, on payment; but his remedy, if any, 
was to recover of the party to whom he paid the amount 
of the claim, the money so paid. 

II. But the principal question below was, that the 
plaintiff, and those under whom he claims, had by his 
laches or want of diligence lost whatever lien the judg- 
ment creditor ever possessed. 
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The act of 1840 provides, that whenever final judgment 
shail be rendered, etc., it shall operate as a lien on all the 
property of the defendant situated and being in the same 
county where judgment is rendered, from the day of the 
date of the judgment; provided, that said lien shall cease 
to operate if execution be not issued out in twelve months 
from the date thereof, and due diligence be not used to 
collect the same. (Paschal’s Digest, Art. 3954.) 

The act of 1842 was to the same effect as to real prop- 
erty, omitting the words in the proviso in regard to due 
diligence in collecting the judgment. 

In the case of Bennett v. Gamble, arising under the act 
of 1840, it is decided that the statutory lien was given by 
the issuance of execution within the year, but it could 
only be preserved by the use of due diligence, which was 
construed to mean the issuance of execution from term to 
term. 

In Shepard v. Baillieul, 3 Texas, 30, arising also under 
the act of 1840, the same doctrine was affirmed as to the 
necessity of diligence, and the court further remark: 
‘““There is a great error in supposing that the delay is 
only a question between the plaintiffs and the defendants 
in execution ; other rights have intervened, and it is for 
the protection of such rights that the Legislature imposed 
on the plaintiff in a judgment the use of diligence if he 
wishes to continue the lien.”’ 

* The cases of Scott and Rose v. Allen, 1 Texas, 514; 
Hall v. McCormick, 7 Texas, 269; Fessenden v. Bar- 
rett, 9 Texas, 475; and Graves v. Hall, 13 Texas, 
379, all follow and recognize the doctrine laid down in 
Bennett v. Gamble. Butin thecase of De Witt v. Jones, 
17 Texas, 623, which arose after the passage of the act of 
1842, Chief Justice Hemphill applies the doctrine of dil- 
igence announced in the case of Bennett v. Gamble as in 
full force, and among other things uses the very strong 
expression, ‘* The judgment becomes as dormant by the 
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failure to issue executions in the subsequent as it does in 
the first year after its rendition;’ and Justice Smith, in 
Russell v. McCampbell, 29 Texas, speaking of the two 
acts, that of 1840 and 1842, above quoted, says that al- 
though there is no positive provision in the act of 1842 
providing as the act of 1840 did, the court is inclined to 
the opinion that due diligence must be used to collect the 
execution in order to preserve the lien, and further re- 
marks that such was the common law. 

In the last case it is further held, that where a party 
purchases from the judgment debtor after judgment, the 
failure of the creditor to issue execution within twelve 
months will destroy the lien as against such purchaser, 
notwithstanding, by an agreement between the plaintiff 
and defendant in execution, a stay of execution for six 
months had been granted and entered of record. 

From these authorities we arrive at the conclusion that 
the lien of the judgment creditor upon the lands of Har- 
ris had been lost on either ground which may be taken by 
the plaintiff, whether considered with reference to the 
regularity of the issuance of execution or the failure to 
bring down the mandate. 

If the judgment of the Supreme Court be regarded 
as obligatory on Harris and his sureties, then we have the 
following facts: That execution issued June 14, 1859, 
February 2, 1860, and September 10, 1860, this being the 
last execution ; after which time there was one year and 
three months, till the act of December 7, 1861, in which 
there was no law which prevented the plaintiff from mak- 
ing his money out of Harris by execution ; and counting 
out the years of the war, we have from the time the 
courts were opened, in the autumn of 1865, to the bring- 
ing of this suit, September 25, 1869, four additional 
years in which the plaintiff might have sued out his exe- 
cution. 

The attempt of plaintiff's counsel to bring in the late 
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unhappy war to cover his negligence, or that of the party 
under whom he claims, has in it neither merit, law, or jus- 
tice. Such a doctrine may be made very properly to ap- 
ply ina case where one of the parties was without the 
limits of Texas, and an inhabitant of the territory of the 
opposite belligerent ; but it cannot be applied to those 
who inhabited the same jurisdiction. No law, rule, or 
decision can be found which invalidates the local acts and 
proceedings of one of the revolted States as between cit- 
izens of the same territory, and especially where the rights 
of third persons are concerned. 

The question here is one of negligence, or want of dili- 
gence on the part of the creditor, by means of which he 
has permitted innocent persons to become the purchasers 
of property upon which he claims a lien, when, if he had 
used the slightest diligence to enforce his demand, he 
would have been paid his money, and these parties would 
have been saved this expensive suit. 

And we conclude, that if diligence was required to pre- 
serve a lien under the law, the negligence of the creditor 
had lost it. 

But in another view of this case the utter want of dili- 
gence of the plaintiff in execution becomes most mani- 
fest, viz.: It is in proof, that though the judgment in 
Harris v. Reagan, in the Supreme Court, was affirmed on 
the twenty-eighth of April, 1859, yet the mandate was 
not issued until the twenty-fifth of February, 1868, nearly 
nine years after. This is the grossest negligence, for un- 
til the mandate was issued there was no power on the 
part of the District Court from which the appeal was 
taken to issue an execution, or take any steps in the 
cause towards the enforcement of the judgment. The 
last clause of Article 1571, Paschal’s Digest, with refer- 
ence to cases in the Supreme Court on error or appeal, 
enacts, that ‘‘ the clerks of the various District Courts, on 
the receipt of the mandate of the Supreme Court in any 
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such case, shall proceed to issue execution thereon, as in 
other causes.”’ 

We therefore insist, that until the mandate came down 
to the District Court, there was no authority in the court to 
issue execution; and the executions of June 14, 1859, Feb- 
ruary 2, 1860, and September 10, 1860, were utterly with- 
out authority and void—not simply irregular, but void— 
because of the violation of a plain provision of the statute 
and the assumption of power prohibited to be exercised. 

If this be true, and we believe it is, there was never at 
any time any act of diligence except the issuance of the 
first execution, December 1, 1858; and the acts paraded as 
acts of diligence, so far from being meritorious, were acts 
of lawlessness, which can give no credit to the plaintiff 
or the persons under whom he claims. 

We conclude, therefore, that there is— 

1. No legal judgment, the case never having been af- 
firmed in the Supreme Court in such way as to make the 
judgment of binding force. 

2. That if it was properly affirmed, the plaintiff in exe- 
cution has lost the lien on the lands owned by Harris by 
his negligence or want of diligence; first, by failure to 
take out the mandate for nine years; and second, by fail- 
ure to issue the executions from term to term, or at least 
from year to year. 

3. That a great difference in the cases is observed be- 
tween the dormancy of a judgment and the preservation 
of liens under the judgment; one may exist while the 
other is destroyed, and as to the latter, any unreasona- 
ble negligence or want of diligence will destroy it. 

4. That as far as purchasers from the judgment debtor 
are concerned, the court will strictly construe the law 
that the interest of trade and of the community may not 
suffer, and will hold the creditor to that degree of dili- 
gence which will put persons of ordinary prudence on 
their guard with respect to his claims. 
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Believing that all these points are with the plaintiff, we 
ask the court to affirm the judgment. 


Culberson & Sparks, for appellant, in reply.—1. In 
support of the main question presesented by the record, 
and in addition to authorities already cited, we also cite 
Moore v. Litchford, 35 Texas, 185. 

2. In reply to appellees’ brief, we refer to the case of 
Lawler v. White, 27 Texas, 250; see also American Lead- 
ing Cases, Vol. 2, 736-737. These authorities appear 
fully sufficient to establish the principle, that what is done 
by a judicial tribunal possessing general powers, and 
within the scope of those powers, must be deemed to have 
within itself the force necessary to support itself, and can- 
not be called in question except in the regular mode of 
examination for such errors; and if this doctrine is true 
in its application to proceedings in the District Court, is 
it not much more applicable to the judgments of this 
court? But, if it were otherwise, when a judgment 
debtor prosecutes his appeal to this court, the judgment 
is affirmed, and executions issue thereon for several suc- 
ceeding terms of the court below, a strong presumption 
arises that the whole proceedings were regular, and 
within the knowledge and by the consent of the debtor: 
and this presumption, already reasonable, becomes con- 
clusive where the debtor so far recognizes the legality of 
the proceedings as to make payments upon the executions. 

We submit, therefore, that the mandate which: was re- 
turned several years after those executions and payments 
is no evidence of want of diligence upon the part of the 
judgment creditor; but, on the contrary, it is reasona- 
ble to presume that it was the second mandate, which is- 
sued after the collection laws had been suspended, and 
when the creditor had reason to hope that he might again 
pursue his debtor; it was a renewal of his diligence in 
pursuit of his remedy. 
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Gray, AssociATE JusTIcE.—This is a suit by appellant 
to enforce an alleged lien of a judgment upon land, 
which was purchased by appellees some years after the 
judgment. 

The cause was submitted to the court below upon de- 
muzrrers to the petition and upon the pleadings and evi- 
dence. 

The facts alleged in the pleadings and shown in evi- 
dence are, substantially, that on the second day of No- 
vember, 1858, Mrs. Mary A. Reagan recovered a judg- 
ment, in the District Court of Titus county, against one 
James G. Harris, who then owned, and continued until 
1864 to own, the lands now claimed by appellees in that. 
county. On one of the tracts, now owned by appellee 
Lacy, was the homestead of Harris, where he then resided 
with his family. Execution issued on the judgment on - 
the first of December, 1858, which was levied on other | 
lands pointed out by Harris, but to which it appears he 
had no title. This execution, however, was superseded 
on the fourth of April, 1859, by a writ of error sued out 
by Harris, and bond executed on that day by him, with 
three sureties, one of whom was appellant. 

By which party or on what day the transcript of record 
in error was filed in the Supreme Court, does not appear; 
but it does appear that on the twenty-eighth of April, 
1859, the judgment was affirmed, with ten per cent. dam- 
ages for delay, against Harris and his sureties on the 
bond. 

This fact was alleged, and was shown by a mandate is- 
sued by the clerk of the Supreme Court on the twenty- 
fifth day of February, 1868, and filed in the District 
Court on the twenty-seventh of that month; and is also 
alleged and shown in evidence, by entries on the execu- 
tion docket, that after the judgment of affirmance, alias 
executions were issued, viz., on the fourteenth of June, 
1859, second of February, 1860, and sixth of September, 
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1860, the last having been returned on the fourth of Feb- 
ruary, 1861. These entries also showed returns of the 
sheriff, by which it appeared that on the first of these 
executions the debtor, Harris, had made a partial payment 
of $250, and the execution held up by order of plaintiffs 
attorney. The second was likewise returned by order of 
plaintiff's attorney, and the last simply returned ‘‘ not 
satisfied.”’ 

These facts were shown only by reading portions of the 
entries on the execution docket; for the statement of facts 
says, ‘‘ By consent, such portions of the execution docket 
as referred to the executions issued on said judgment 
were offered in evidence,”’ etc. Neither the original exe- 
cutions, swpersedeas bond, nor other paper in the suit of 
Reagan v. Harris, except the judgment on the minutes, 
was given in evidence ; nor any reason assigned why they 
were not produced, such as their loss or destruction. 

No further proceedings appear to have been had until 
February, 1868, when the judgment creditor filed the 
mandate. In the meantime Harris, the judgment debtor, 
sold the lands in Titus county to appellees, in 1864, in- 
cluding the tract to Lacy, by deed, in which his wife 
joined, duly acknowledged, proved and recorded. He re- 
moved with his family to Red River county in that year, 
acquired another homestead there, and died in 1867. Ad- 
ministration was opened on his estate; a copy of the 
original judgment, and mandate from the Supreme Court, 
of February, 1868, were probated and allowed as a just 
claim against the estate in March, but the estate was in- 
solvent, and had been closed without paying the claim. 

Of the other sureties on the swupersedeas bond, one had 
died insolvent, and another had become insolvent. Ap- 
pellant, remaining the only solvent party, without wait- 
ing for further issue of execution, paid the debt in June, 
1868, to the judgment creditor, and now claims to be sub- 
rogated to her rights of lien on the land. 














1874. | BLAcK V. EPPERSON. 177 


Opinion of the Court. 


Appellees, in defense, do not deny that the original 
judgment of November, 1858, and swpersedaes bond of 
fourth of April, 1859, took lien on the lands of the judg- 
ment debtor ; but it is insisted— 

1. That the supposed judgment of the Supreme Court 
in affirmance, and declaring the forfeiture of the swperse- 
deas bond, was unadvisedly entered before the lapse of 
forty days from the perfection of the writ of error pro- 
cess, and when it was not returnable to that term; and 
that therefore the court had not acquired jurisdiction of 
the cause, so that its entry of judgment was void. As a 
consequence, it is claimed that the judgment has not been 
affirmed, that appellant was not liable for its payment, 
and that by his voluntary payment of the debt he could 
not be subrogated to the rights of a judgment creditor 
holding a lien. | 

2. Thatif the judgment was properly affirmed, the cred- 
itor had lost the lien on the lands owned by the judgment 
debtor, by his negligence or want of diligence; first, by 
failure to take out the mandate to the District Court with 
proper diligence ; and second, by neglecting to issue exe- 
cutions from term to term, or at least from year to year.’ 

3. That in any event the appellee Lacy is entitled to 
protection as to the two hundred acre homestead, part of 
the Nugent tract, occupied by Harris at the time of orig- 
inal judgment and supersedeas bond, and when Lacy 
purchased it in 1864. 

The district judge overruled the demurrers of appellees, 
but gave judgment in their favor on the evidence dis- 
missing the petition. Motion for new trial was made by 
appellant, which was overruled, and appeal taken. The 
decree also adjudicates matters of controversy between 
some of the appellees, from which there was no appeal, 
and of which no notice need be taken. 

The questions presented are not without difficulty, aris- 
ing chiefly from the various changes of the statutes, and 
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some incongruity in the opinions construing them, under 
which the rights of the parties have arisen. 

On the first question, whether the judgment of affirm- 
ance by the Supreme Court in April, 1859, was void for 
want of jurisdiction, because rendered within forty days 
after the perfection of the error process, appellees mainly 
rely on the cases of Stephens v. Thayer, 25 Texas, 341, 
and Kernaghan v. Hall, 31 Texas, 128. These decisions 
were made in cases arising after the repeal of the 6th 
Section of the ‘‘Act concerning proceedings in the Su- 
preme Court,”’ of the eleventh of February, 1850. (Pas- 
chal’s Digest, Articles 1583-1592.) This repeal, enacted 
on thetwenty-eighth of January, 1860, materially changed 
the law and the former practice under it. Since that re- 
peal the practice has been clear and uniform, and is well 
stated in Stephens v. Thayer. The paragraph cited from 
the second case, stating that ‘‘the statutes require forty 
days after the perfection of an appeal or writ of error to 
elapse as the least time in which the party is required or 
permitted to file the record,’’ if considered alone, is not 
quite intelligible, and might mislead; but taken in con. 
nection with the facts of the case decided, it is not incon- 
sistent with the statute and Stephens v. Thayer. 

The repealed section required the plaintiff in error, in 
all cases, to file the record within forty days after the 
perfection of his process in error. Under that section 
the practice was not invariably uniform, but the current 
of authority was in favor of a prompt disposition of all 
cases filed. The decisions in Wheeler v. The State, 8 
‘l'exas, 228, and Wilson v. Trueheart, 13 Texas, 287, sup- 
port the practice as pursued in this case; and in Cham- 
bers v. Shaw, 16 Texas, 146, it was even said that the de- 
fendant in error may acknowledge service of the citation, 
and bring up the record, and submit the case to the court 
as a delay case, or for revision on the merits. Under the 
practice as then existing, it appears to us clear that the 
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court regularly proceeded. Certainly it does not affirma- 
tively appear that there was irregularity. We cannot 
presume that the record was not filed by the plaintiff in 
error; nor that he did not appear by counsel. Every 
presumption must be indulged in favor of regularity in 
all things necessary to the jurisdiction of a court having 
exclusive jurisdiction of the subject. Nor do we think 
that the judgment is liable to attack by other parties 
and in another tribunal for the supposed irregularity 
of proceedings. A domestic judgment on a subject with- 
in the jurisdiction of the court, and apparently regular on 
the record. is to be taken as conclusive of the regularity 
of proceedings by which jurisdiction was acquired over 
the parties (Lawler v. White, 27 Texas, 250; Withers 
v. Patterson, 27 Texas, 491; Mitchell v. Meuley, 32 
Texas, 460); unless it be attacked in a direct proceeding 
for that purpose, as was done in the eases cited by coun- 
sel—Martin & Ward v. Latimer & Bagby, 4 Texas, 335, 
and Mills v. Bagby, 4 Texas, 320. : 

The judgment of affirmance having been rendered, we 
are of opinion that appellant, being thereby liable as sur- 
ety for its payment and to execution against him, might 
voluntarily pay it at any time, and become subrogated to 
the rights of the creditor. He was not bound to await 
the action of the creditor, but might for his own protec- 
tion pay the debt and control the judgment and execn- 
tion. If, however, he chose to wait, and any laches of 
the creditor occurred, by which his lien or other security 
should be lost, and the surety then pay the debt, he 
would only be subrogated to such rights and securities as 
the creditor then had. The laches of the creditor would 
reasonably be imputed to him also, because he might by 
earlier payment have himsvlf exercised the necessary 
diligence to secure and protect himself. He stands in 
the place of the creditor from the time of his payment, 
as an assignee would. The whole subject is thoroughly 
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discussed and authorities collated in Hare & Wallace’s 
Notes to the case of Dering v. Earl of Winchelsea, 1 
White & Tudor’s Leading Cases in Equity, 143-150. 
- On the second question, whether the judgment creditor 
or appellant had lost the lien of the judgment by laches 
in enforcing it, the chief difficulty arises from the meagre 
evidence on that subject, which the appeliant, as plaintiff, 
ought to have made fuller and clearer, or have shown 
why it was not in his power so to do. After the writ of 
error and swpersedeas bond, of course no further execu- 
tion could lawfully issue on the judgment of the District 
Court; nor after affirmance, had the clerk authority to 
issue execution, until official evidence of the fact had 
been filed in his office. The official evidence directed by 
the statute is a mandate issued by the clerk of the Su- 
preme Court (Paschal’s Digest, Article 1571), which man- 
date he is ‘‘not compelled to issue and deliv er, * 
or certify the proceedings to the proper court, until all 
of the costs accruing on the cause in the Supreme Court 
shall have been paid.’’ It is left optional with the clerk 
by the statute (Paschal’s Digest, Article 1568); and there- 
fore it was the duty of the creditor to procure and file 
the mandate in the District Court, within such time as 
might be necessary to preserve the lien of his judgment 
by issue of execution. What was done? The only evi- 
dence on that point is, that a mandate was issued and 
* filed in February, 1868 ; that an execution, however, had 
issued from the District Court in June, 1859, less than 
two months after the affirmance of judgment; that on 
this execution the principal debtor made a considerable 
payment, and-two other executions were issued and re- 
turned. 

It is insisted, that as no other mandate was in evidence, 
the legal presumption is, that no other had been issued; 
and it is true that a party is presumed to have given 
the best evidence he can. Had there been no other evi- 
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dence, that would be the reasonable conclusion; but how 
can that conclusion be reconciled with the prior issue of 
executions and payment by the debtor? The conclusion 
insisted upon involves the presumption, that the clerk 
violated his duty and acted without authority; and also, 
that the debtor acquiesced in this illegal proceeding to his 
injury—not only by the payment, but by taking no steps 
to set aside the subsequent executions against him for 
nearly two years. Sucha presumption cannot be reason- 
ably maintained; but, on the contrary, the legal rule is, 
that presumption arises in favor of the regularity and 
due performance of duty by an officer, in the absence of 
negative evidence. Because a mandate was issued in 
1868, does not negative that one had been issued. There 
is no prohibition on the issue of a second mandate, and 
‘therefore its issue is not inconsistent with the fact that a 
former one had issued and was lost, mislaid, or destroyed. 
We therefore conclude that a mandate was issued and 
tiled before the issue of execution in June, 1859. 

The other point on this question of laches relates to 
the failure to issue executions from February, 1861, un- 
til the death of the judgment debtor in 1867, or against 
his sureties on the swpersedeas bond until the payment 
by appellant in June, 1868. It can only relate to this pe- 
riod; because, if, as we have said, the mandate was is- 
sued and filed, the executions in June, 1859, and subse- 
quently running to February, 1861, were regularly is- 
sued, and in due time to preserve the lien of judgment, 
given by the execution act of 1842. (Pas. Dig., Art. 
3783.) The lien of the original judgment was preserved 
by the issue of execution within one month, in Decem- 
ber, 1858; and that of the swpersedeas bond (which had 
,the ‘‘ force and effect of a judgment against all the obli- 
gors,’’ according to the statute, Paschal’s Digest, Article 
1495, and decisions in Robertson v. Moorer, 25 Texas, 
428, and Berry v. Shuler, 25 Texas Sup., 140) was pre- 
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served by the executions issued in 1859 and 1860, run- 
ning to February, 1861. At that date, then, the judg- 
ment was not dormant nor the lien lost. Did any subse- 
quent want of diligence produce that result ? 

1. As to the dormancy of the judgment. It continued 
in vigor for one year after the last execution—that is, un- 
til February, 1862—according to the opinion of Chief 
Justice Hemphill, in De Witt v. Jones, 17 Texas, 623, 
where he said that ‘‘the judgment becomes as dormant 
by failure to issue executions in the subsequent as it does 
in the first year after its rendition, and the right to revive 
exists in either case. In the first, it is given by the stat- 
ute ; in the latter, from analogy to the rule prescribed in 
the statute.”’ He referred to the 2d Section of the act of 
limitations of February 5, 1841. (Paschal’s Digest, Art. 
4608. ) 

This opinion was expressed in 1856, in a case arising 
under the execution act of 1842, as does the present case. 
We concur in that opinion, as affording a reasonable rule 
under the law existing prior to the act of February 14, 
1860, ‘‘to prevent judgments from becoming dormant, 
and to create and preserve judgment liens.’’ (Paschal’s 
Digest, Articles 3962-3965.) The first section of that act 
provides, that ‘‘whenever judgment shall be rendered in 
any court of this State,’ execution may be issued there- 
on by the court or clerk, and that ‘‘said judgment shall 
not become dormant unless ten years shall have elapsed 
between the issuance of executions on the same.”’ 

These provisions seem to imply, first, the issue of execu- 
tion on the judgment ; and second, that after such issue 
the lapse of ten years between executions would be neces- 
sary to produce dormancy of judgment. It manifests the 


intention of the Legislature to extend the time of dili-.— 


gence after one or more executions had issued within the 
year. It is a more liberal and reasonable policy than 
had previously prevailed. We incline to the opinion that 
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this first section was intended to operate prospectively in 
favor of prior judgments then having vitality, as well as 
to subsequent judgments; while the 2d Section, requiring 
judgments to be recorded before any lien should attach, 
by its express language only related to judgments ‘‘here- 
after rendered.”’ 


The last provision of the Ist Section of the act of 1860 — 


is retained by the 3d Section of the act, having the same 
title, of the ninth of November, 1866 (Paschal’s Digest, 
Art. 7007), though the terms of it are clearer and evidently 
do'apply to both prior judgments not then dormant and 
to subsequent. If this provision of the act of 1860 oper- 
ated upon prior judgments then in force, and extended 
the rights of creditors holding them, continued as it was 
by the act of 1866, then it would plainly appear that the 
judgment here in question would not become dormant 
until ten years from return of last execution in 1861. But 
we shall not rest our decision now on that ground, as 
there are others which sustain its vitality, and are equally 
applicable to the question of lien. The judgment may 
not be dormant, and yet the lien on land be lost by neg- 
lect to issue executions, or failing to record, ete. 

Was there diligence sufficient to preserve the lien after 
February, 1861? The execution acts of 1840 and 1842, 
and the 1st Section of judgment act, before cited, of ninth 
of November, 1866 (Paschal’s Digest, Art..7005), are simi- 
lar in giving liens on land in the county where judgment 
is rendered. They are also similar in the requirement of 
issue of execution within the year after rendition; but 
the acts of 1842 and 1866 do not contain the further pro- 
vision of that act, that ‘‘due diligence be used to collect 
the same.’’ The decisions under the act of 1840 have 
been, that after the first execution and year, there should 
be continuous reissues from term to term of the court. 
Any hiatus would be fatal to the lien, so that subsequent 
executions could not attach to lands sold after the judg- 
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ment. The first and only case arising and wholly decided 
under the act of 1842, which has fallen under observation, 
is Russell v. McCampbell, 29 Texas, 39. In the opinion 
is an expression to the effect that the same diligence is 
requisite by that act as had been required by the decis- 
ions under the act of 1840—that is, the issue of executions 
from term to term—and that it was believed such was the 
common law. This expression was avowedly made 
when not necessary to the decision of the case, which 
had already been put on a_ stronger and clearer 
ground. It is therefore deemed cnly the opinion of 
the justice who delivered it, and is only entitled to 
weight as such. While we entertain great respect for his 
opinion, we are not prepared to give assent to that view. 
The requirement of ‘‘due diligence to collect,’? was a 
strong expression of legislative intent. Its omission in 
the subsequent act may mean a change of that intent, and 
that a less degree of diligence should be required. Nor 
do we find that the common law of England had estab- 
lished such a rule; indeed, by the common law no lien 
on lands was given to a judgment for debt. Such judg- 
ment could only be enforced against the person, or the 
goods and chattels of the debtor, or the ‘‘ rents and profits 
of his lands,’ or under statute by writ of elegit, which 
gave lien on a moiety of the debtor's freehold land, for 
possession and application of rents. (3 Cooley’s Black- 
stone, 418, ef seg.) The diligence required to preserve 
that lien was not so great as required by our statute. (2 
Tidd’s Practice, 935.) Those processes afford us no satis- 
factory guide for decision on this subject, and is unnec- 
essary to our decision in this case. The objection to the 
failure to issue execution after February, 1861, is to be 
considered with reference to the condition of the State, 
its officers and people, at that period, and subsequently, 
which are historically, by legislative and executive ac- 
tion, and proceedings in all our courts, State and Fed- 
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eral, judicially known to us. In view of the political ex- 
citement then prevailing, involving the highest interests 


of all the people,—the -war which immediately ensued,. 


and was continued until long after arms had been laid 
down, and in a quasi form long after the President's 
proclamation of peace, we cannot reasonably hold that 
any creditor should be held to the strict rule of diligence 
to preserve his rights as in times of quiet and peace. 
A creditor who, in 1861, sought to enforce executions for 
debt as rigidly as the law authorized, would have met 
with little sympathy or aid. 

We cannot ignore the then state of affairs, and cannot 
in conscience hold there was laches or want of diligence 
in not issuing execution from term to term of court. 
Surely in such circumstances a delay of one year would 
not be deemed laches. Within that period the stay law 
of December 7, 1861, was enacted; was renewed and ex- 
tended in December, 1863 ; enforced by military execu- 
tive orders in 1865, and protracted by Convention of 
1866; modified and renewed by Legislature of 1866, and 
continued in effective and practical operation until Febru- 
ary 24, 1868, when the unconstitutionality of such acts 
was decided, in Jones v. McMahan, 30 Texas, 719, and 
Luter v. Hunter, 30 Texas, 688. This latter case also de- 
cided that the war.suspended the laws of limitation. So 
it has been held in several cases, that the diligence re- 
quired to charge the drawer of a bill, or endorser of a prom- 
issory note, by suit, was suspended by the stay laws of 
1861 and 1863, until the courts were opened in Septem- 
ber, 1865. These cases are all reviewed, and the correct 
result attained, in Stratton v. Johnson, 36 Texas, 90. As 
to the diligence required of judgment creditors to pre- 
serve their liens and prevent dormancy, it was held, in 
Phillips v. Lesser, 32 Texas, 741; Sessums v. Botts, 34 
Texas, 3385; and Cravens v. Wilson, 35 Texas, 52, that 
the vigor and lien of judgments rendered in 1865 and 1866 
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were preserved by executions first issued in 1868, within 
one year from the decision of the Supreme Court on the 
stay law of 1866, and that the’ practical effect of that 
law excused the failure to issue execution within the year 
from judgment. The same principles were applied to the 
case of judgment in July, 1861, with stay of execution 
to February, 1862, on which no execution issued until 
early in 1868, as against judgments recovered in Novem- 
ber, 1867; and it was held, that the judgment of 1861 did. 
not become dormant by reason of the stay act of Decem- 

ber, 1861, and subsequent stay measures, and that it took 

lien by virtue of the judgment act of November 9, 1866, 

which last point is further than is necessary to go in the 

present case. (Moore v. Letchford, 35 Texas, 185; see 

also Gavdner v. Spivey, 35 Texas, 508.) 

The same principles are also maintained and applied, 
as to the effect of the war and subsequent stay acts upon 
the rights of the creditor under a judgment, in March, 
1861, upon which no execution was issued until January, 
1869, in the case of Williams v. Murphy, 36 Texas, 167. 
In citing that case, however, we do not wish to be under- 
stood as approving what is stated there, and in other cases 
there cited, as to the effect of the act of 1860 being a re- 
peal of the 12th Section of the execution act of 1842, and 
2d Section of limitation act of 1841, which required an 
execution within the year to prevent dormancy of judg- 
ments, and also to preserve lien of judgments rendered 
before February 14, 1860. We do not perceive such man- 
ifest inconsistency between these acts as was expressed 
in Scogin v. Perry, 32 Texas, 21, and other cases follow- 
ing it. 

Upon reason and authority, we are of opinion that ap- 
pellants judgment and its lien were kept alive and in 
force by executions until February, 1861, and were pre- 
served in force by the war and various ensuing stay 
measures, without further act by the creditor, until one 


‘ 

















1874. | BLACK v. EPPERSON. 187 


Opinion of the court. 
year after February, 1868, when those measures were 
finally decided unconstitutional. The judgment was not 
dormant, nor had the lien been lost, in 1864, when appel- 
lees purchased; nor when appellant paid it, after Harris’ 
death, in June, 1868, as his surety, and thereby became 
subrogated to the rights of the creditor, Reagan. It fol- 
lows, that the court below was right in overruling the de- 
murrers, but erred in refusing relief on the evidence, and 
dismissing the suit. The judgment must, therefore, be 
reversed; but we are not so clearly satisfied with.the evi- 
dence about the mandate in 1859, and subsequent execu- 
tions. This court doubtless has power to reform when 
the cause is submitted on evidence, but is not required so 
to do; and it is deemed inadvisable to exercise such power 
where the evidence is not as clear as the party ought to 
have produced from the records, or secondary for them, 
and where no reason is shown or alleged why such evi- 
dence was not adduced. 

In this view it becomes proper to notice the further de- 
fense of the appellee Lacy, as to the homestead of the 
debtor, Harris, on the land, and not liable to sale under 
the judgment. We think it clear that the debtor had 
the right to sell his homestead and acquire another with 
the proceeds, or otherwise, without thereby subjecting it 
to his general debts, or any lien not made specific by 
valid contract. The purchaser, Lacy, took good title for 
the two hundred acre homestead, and it is not liable to 
appellant's judgment. 

The judgment of the court below, as between appellant 
and appellee, is reversed and remanded. 


REVERSED AND REMANDED. 
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Betty Jones v. THe STarTe. 


1. When a reversal of a judgment in a criminal case is sought on account of 
alleged error in overruling an application by defendant for continuance, 
exceptions should have been taken to the action of the court on the ap- 
plication. 

2. When the accused fails to take exceptions to the action of the court in 
overruling an application for continuance, and aftewards announces 
ready for trial, and the evidence for the State establishes beyond ques- 
tion the commission of the offense, this court will not decide that there 
was error in overruling the application. 

3. When the charge of the court is confined to a killing on express malice, 
and the evidence cannot be explained on any hypothesis than one which 
would involve murder in the first degree, the judgment will not be re- 
versed on account of the failure of the court to present in the charge the 
distinction between murder in the first and murder in the second degree. 


APPEAL from Bexar. Tried below before the Hon. 
George H. Noonan. “ 

Betty Jones was indicted for the murder of a babe. 
The evidence was circumstantial. Verdict of guilty, and 
punishment assessed at imprisonment in the penitentiary 
for life, on which final judgment was rendered, and from 


J. EF. Oatman and J. H. Burts, for appellant. 





Geo. Clark, Attorney-General, for the State. 


~ Roperrs, Curer Justice.—The errors assigned in this 
ease are— 

1. The court erred in overruling defendant’s motion for 
continuance. 

2. The court erred in overruling defendant's motion for 
new trial. 

The ground for the motion for new trial is, that the 
yerdict of the jury is contrary to the law and the evidence. 
The error of the court in overruling the motion for a con- 

tinuance is mainly relied on for reversing the judgment. 
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The record does not show any exceptions taken to the 
overruling of that motion. (Campion v. Angier, 16 Texas, 
93; Harrison v. Cotton, 25 Texas, 53; Parker v. McKel- 
vain, 17 Texas, 159; Cotton v. The State, 32 Texas, 640.) 
It is not made ground in the motion for a new trial. The 
record shows that the defendant announced herself ready 
for trial. The affidavit for a continuance states that she 
expects to prove by the absent witnesses that she was not 
pregnant, and did not give birtlr to a child about the time 
the one imputed to her was found. She does not state 
any facts why they would be better informed on that sub- 
ject than the persons at whose house she was living, 
whose evidence on the trial, together with that of the phy- 
sician, make it morally certain that she did give birth to 
a child about that time. The evidence of this fact was so 
conclusive that it is difficult to imagine how a doubt 
could be thrown upon it, sustained as it is by the posi- 
tive testimony of three witnesses—women who were with 
her that week, and made satisfactory examination to dis- 
cover the fact—and two physicians, whose testimony 
seems to put it beyond all doubt, strengthened also by 
the testimony of the constable as to her effort to fabricate 
a deception in reference to her condition after she was 
accused of the offense. 

Had there been an exception taken to the action of the 
judge in oVerruling the motion for a continuance, he 
might have stated in it some satisfactory reason for his 
ruling on the motion. (Campion v. Angier, 16 Texas, 93.) 

We cannot say, therefore, as the case is presented on 
the record, that the court erred in overruling the motion 
for a continuance. 

There was no exception to the charge of the court, and 
no charge asked by the defendant. The evidence, though 
circumstantial in part, was amply sufficient to sustain 
the charge of murder. 

The court confined the charge to killing upon express 
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malice; and though it might have been more satisfactory 
if the judge had presented in his charge the distinction 
between murder in the first and murder in the second de- 
gree, so as to have given the jury a discretion according 
to their judgment of the facts proved, yet, as there were 
facts proved that cannot be well explained upon any 
other hypothesis than that she deliberately designed to 
destroy her child when born, we cannot say that the 
court erred in the charge, or that the verdict is not re- 
sponsive to the evidence under the law. 

The jury found the defendant guilty of murder in the 
first degree, and, humanely exercising that discretion 
given them by law, fixed the punishment to imprisonment 
for life in the penitentiary. There was no direct evidence 
of killing, or of the exact circumstances under which it 
was done, immediately at the time it was done. The 
premeditation and deliberation were manifest by her con- 
ductin leaving the house in the night, and other efforts 
at concealment and deception a short time before and 
after the birth of the child. 

In view of all the circumstances, the action of the jury 
in thus relieving her from the penalty of death deserves 
commendation. 





AFFIRMED. 


Justice Moore did not sit in this case. 


E. M. CoLttins anp Mary WIt3sown vy. M. C. Box. 


(ON REHEARING. ) 

1. The acceptance by a son of a deed made to. him by the father, which 
purports to convey title from the father to the son, and the assertion of 
ownership by the latter under such deed, does not estop the son from 

asserting title to the same land by inheritance from his mother, unless 

the deed from the father was made in lieu of the son’s interest in his 
mother’s estate. 
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2. In a suit for the recovery of land under title derived through the father 
of intervenor (who is defendant), where the intervenor claims by title 
derived by inheritance from the mother, it is error to exclude evidence 
showing that the intervenor, after the mother’s death, had received by 
gift or settlement from the father more than his distributive interests in 
the mother’s estate. 

3. Permission given by the court to amend pleadings after both parties have 
announced ready for trial, though an irregularity not warranted by law, 
furnishes no ground for reversal, when no time is asked by the party 
objecting to meet a new issue presented by the amendment. 

4. The county record of deeds should not be taken by the jury, in their re- 
tirement to their room. 

5. See opinion for a judgment of the District Court which was rendered in 
disregard of the statutes of descent and distribution. 


APPEAL from Houston. ‘Tried below before the Hon. 
M. Priest. 

The facts will be found stated in the opinion delivered 
on rehearing. 


D, A. Nunn, for appellants, in support of his position 
that the court erred in excluding the evidence offered by 
appellants, to show that the advancements made by Stil- 
well Box to the children of himself and his deceased 
wife, Eunice, were sufficient to compensate them for all 
claim they had vo their mother’s estate, cited Burleson v. 
Burleson, 28 Texas, 418, 419; Walker v. Howard, 34 
Texas, 513; Raymond vy. Cook, 31 Texas, 375; Moreland 
v. Atchison ef al., 19 Texas, 313; Jones v. Jones, 15 
Texas, 143. 

He also insisted, that as Stilwell Box inherited a half- 
interest in the estates of his two children by the first 
marriage, who died without issue, the verdict and judg- 
ment were in disregard of the statutes of descent and dis- 
tribution. 


fiancock & West, for appellee. 


O«apDEN, P. J.—The question of homestead having been 
conceded by the parties to this suit in the court below, 
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we are not called upon to notice that portion of the judg- 
My ment in favor of the widow of Stilwell Box. And the 
| claim of Marion C. Box, under the deed from his father, 
having been decided by the jury adversely to that claim, 
and no appeal having been taken on account of that de- 
cision, we may take it for granted that the finding of the 
jury in that respect was correct. And, therefore, we do 
not deem it necessary to notice specifically all the excep- 
tions taken on the trial, nor the assignments of errors to 
the ruling of the court in the same. 

Under our system of pleadings and practice, a party 
| may set up as many legitimate defenses to an action as 
he may have and choose to plead; and in an action of 
trespass to try title there could be no legal objection to 
a party setting up, in his answer or plea of interven- 
tion, title to property by purchase, and at the same time, 
or by an amendment, claim it by inheritance (Paschal’s Di- 
gest, Article 1441); and in case either answer or plea is 
sustained by proof, he is entitled to a judgment to the 

extent of that answer or plea. | 
In the case at bar, the intervenor in the first instance 
claimed the whole land in controversy by purchase from 
his father, and then claimed, for the heirs of his mother, 
her community interest by inheritance. These two 
claims, we think, were admissible; and had he estab- 
lished the validity of his deed, he would have wholly 
. defeated the plaintiff's action; but failing in that, he 
might have sustained his last plea, and have thereby de- 
feated the action in part only; and as the judgment of the 
court is in harmony with the hypothesis that the latter 
plea was legitimate and true, this record presents only 
one other question which need be noticed in this opinion. 
Can the surviving husband alienate or encumber the com- 
munity interest of his deceased wife in real property for 
debts contracted after her death, so as to defeat the rights 
of her children as her heirs? or, can such property be 
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seized and sold under execution for debts contracted by 
the husband after the death of his wife, so as to extin- 
guish the rights of her heirs? We think these proposi- 
tions have been settled by statute, Article 4642, Pas- 
chal’s Digest, and the repeated decisions of this court, 

referred to in Note 1049, of the same work. Onthe death 
- of the mother, one-half of the community estate passed 
to the surviving husband and father, and the title to the 
remaining half at once descended to and vested absolute- 
ly in the children of the deceased mother, subject only 
to the then existing debts of the community. This doc- 
trine has been so often repeated that we deem it unneces- 
sary to refer to authorities in its support. At the time of 
the death of Eunice Box, in 1846, the land in controversy 
was the community property of herself and husband. 
Her interest then descended to and vested in her children, 
and was no longer subject to be seized for the subsequent 
debts of the surviving husband and father. In 1868 this 
property was sold under execution as the property of 
Stilwell Box, for a debt contracted subsequent to the 
death of his wife. This sale could in no manner affect 
the interest of the heirs of Eunice Box in the land in ques- 
tion, and the purchaser only acquired the interest of 
Stilwell Box, which was a half-interest only. Nor could 
Stilwell Box, by a voluntary sale, to pay his individual 
debt contracted after the death of his wife, have conveyed 
more than a half-interest in the land. This land, then, 
on the day of the sheriff's sale in 1868, belonged, one- 
half to Stilwell Box and the other half to the heirs of 
Eunice Box, and the purchaser at that sale acquired only 
an undivided half-interest, which was awarded to him by 
the judgment of the court in this cause, and we think 
that was all he had a legal right to demand. Certainly 
former advancements by the father could in no way have 
so divested the vested title of the heirs to the land in con- 
troversy as to make the whole subject to forced sale for 
13 
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the individual debts of the father. The court may have 
erred upon the trial in permitting an amendment in the 
pleadings after the parties had announced ready for 
trial. But the record as presented here is so defective 
that it is somewhat difficult to determine the exact chro- 
nological order of the pleadings, or orders of the court, 
and further it does not appear from the record that the 
opposite party was surprised or injured by the rulings 
complained of; and as it appears that substantial justice 
has been reached by the judgment of the lower court, 
we are disinclined to disturb the same on account of 
what appears to be immaterial errors, when so imperfectly 
set out in the record ; the judgment is therefore affirmed. 


AFFIRMED. 
Opinion delivered September 15, 1873. 


On REHEARING. 


Jackson & Nunn, for appellants. 
Hancock, West & North, for appellee. 


Devine, Associate JusticE.— Thomas P. Collins, a 
purchaser under a judgment against Stilwell Box, brought 
suit in the District Court of Houston county, at the Fall 
term, 1868, in an action for the recovery of seven hundred 
and twenty-five acres of land, less two hundred acres ad- 
mitted to be the homestead of defendant, Stilwell Box,— 
said tract being part of ‘‘ the Stilwell Box league,”’ in Hous- 
toncounty. Petitioner prayed for the appointment of com- 
missioners to set off the two hundred acres (the homestead 
exemption), and for general relief, etc. There was service 
by the sheriff on Stilwell Box. At the same term the ap- 
pellee, Marion C. Box, obtained leave to intervene and set 
up claim to the land by deed of conveyance for a valuable 
consideration from his father, Stilwell Box, and he aver- 
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red that plaintiffs’ claim is a cloud upon his title, and 
prayed judgment in his favor, ete. 

At the Fall term, 1871, the appellants, as the surviving 
wife and daughter, suggest the death of plaintiff, pray to 
be permitted to prosecute the suit and amend the petition, 
and aver that the deed under which intervenor, Marion C. 
Box, claims the land in controversy was the result of a 
fraudulent combination between intervenor and his father, 
the defendant ; that defendant was largely indebted at the 
time of making the pretended deed ; that no consideration 
passed from intervenor to defendant; that the same was 
made to hinder, delay, and defraud creditors; that the 
deed is a cloud upon their title, and they pray for the 
cancellation of the same. 

The intervenor, Marion C. Box, amended his pleadings, 
and, with other matters, alleged that the land in suit was 
a portion of the community property of his father, Stil- 
well, and his mother, Eunice, Box ; that his mother’s es- 
tate had never been administered, or any action had rela- 
tive to her estate; claimed pay for valuable improvements, 
and denied all fraud or collusion between himself and 
father. 

To this the appellants replied by an amended petition, 
alleging that the intervenor is but one of several heirs of 
Eunice, the first wife of Stilwell Box; that the children 
of said marriage have long since received more than a 
fair portion of the community estate, and that the inter- 
venor has received since his mother’s death property 
worth more in value than any possible interest he could 
have in her estate. 

There were several exceptions by plaintiff which it is 
not necessary to notice. A verdictand judgment in favor 
of the intervenor were rendered for half the land claimed; 
a motion by plaintiff for a new trial, which was over- 
ruled, and an appeal to this court. 

In response to the special issues presented to the jury 
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by the charge of the court, the verdict was as follows: 
‘¢ We, the jury, find, first, that the land in question is 
community property, and that the heirs of Eunice Box 
have never been satisfied. We believe that the convey- 
ance of the lands by Stilwell Box to his son Marion was 
made with intent to defraud, hinder and delay creditors. 
We believe that plaintiff is entitled to half of the land 
in controversy, and find accordingly.”’ 

The verdict ascertains and states the fact that the inter- 
venor was entitled to one-half of the land as the heir of 
his deceased mother’s community interest in that tract ; 
and it settles the fraudulent character of the conveyance 
from Stilwell to Marion C. Box. 

It remains to be seen, however, whether the verdict and 
judgment are supported by the pleadings, the law, and 
the evidence in the case. 

The first assignment of error, that the court erred in 
overruling appellants’ exception to amendment of inter- 
venor, and in refusing special charge asked by plaintiff, 
unless coupled with a qualification, is not supported by 
the record. The intervenor could claim, or seek to defend, 
under a claim of inheritance from his deceased mother, 
and his former claim under a deed from his father did 
not estop him from asserting title‘to the same land by in- 
heritance from his mother. Consequently, there was no 
error in giving the special instruction or charge, that de- 


. fendant was estopped from claiming as the heir of his 


mother, because he had formerly accepted and claimed 
under a deed from his father, Stilwell Box, with the 
qualification, ‘‘ that if intervenor accepted the land in con- 
troversy in lieu of his interest in his mother’s estate, and 
the same is void for fraud, and he was not a party to the 
fraud, it amounts to no satisfaction,”’ etc. 

Of the other assignments of error, it is only necessary 
to notice the following, which are set forth in the motion 
for a new trial, or in the bills of exceptions: That ‘‘ the 


















CoLLins v. Box. 





Opinion of the court on rehearing. 





court erred in excluding evidence of the conveyance of 
real estate by Stilwell Box, in 1859, to his several chil- 
dren.”’ The plaintiffs in their amended pleadings had 
averred that the intervenor, Marion C. Box, and all the 
heirs of Eunice Box (their deceased mother), had received 
after her death by gift or settlement from their father (the 
defendant) more than their distributive share in their 
mother’s estate. There was error in the refusal of the 
judge to permit this evidence to go to the jury. 

The assignment of error, that ‘‘the court erred in per- 
mitting the intervenor to amend his pleadings after both 
parties had announced ready for trial,’’ worked no dam- 
age to appellants. It was certainly an irregularity not 
warranted by law, but it evidently did not operate to the 
prejudice of appellants’ rights; if it operated as a sur- 
prise, and was complained of on that ground, the court 
undoubtedly would have given the plaintiffs time to meet 
the new issue presented by the amendment, or have 
granted a continuance to the next term. Neither were. 
asked for by plaintiffs, and ample time seems to have in- 
tervened between the announcement of ready for trial, on 
the fourth of December, the filing of exceptions and 
amendments by plaintiffs, and the trial, which did not 
commence until the fifth. 

The tenth assignment, that ‘‘the court erred in refusing 
to allow the jury to carry the evidence read to them to 
their room in retirement,’’ is vague and so indefinite as 
to leave it uncertain what evidence is meant. The mean- 
ing of the assignmentis, however, ascertained by an exam- 
ination of the bill of exceptions, on page 35 of transcript, 
from which it appears that the evidence which the jury 
were not permitted to carry to their room in retirement 
was ‘‘ the records containing the deeds read in evidence— 
the records having been read in lieu of the originals.’? In 
this there was no error of the court. The public records 
of the county should not be permitted to pass out of the 



















































CoLLins vy. Box. [ Austin, 


Opinion of the court on rehearing. 

supervision and control of the district clerk or his depu- 
ties ; no reason existed, or is attempted to be shown, why 
they should be carried, at the request of counsel, by the 
jury to their room, and, in our opinion, it is more than 
doubtful whether the court, if so inclined, had the legal 
right, in a proceeding of this kind, te remove the record 
books of the county beyond the control of the clerk or 
his deputies. The clerk, and not the judge, has the legal 
custody of the-records. 

The error assigned, that ‘‘the court erred’ in charge to 
jury,” is sustained by an examination of the charge of 
the judge, wherein he states, ‘‘a settlement on such heirs 
(speaking of children), by either partner, in lieu of their 
interest in the community, and the same is accepted by 
them, when of age, in full ratification of such interest, 
and the same is shown by proof, such settlement will be 
enforced and respected between the parties.’’ In a sub- 
sequent part of the charge reference is made to the para- 
graph just quoted as the standard to ascertain whether 
the intervenor, as heir of Eunice Box, had been satisfied 
or compensated for his interest in her community es- 
tate. 

The judgment of the District Court, by reason of the 
errors in excluding evidence of advancements by the 
father, Stilwell Box, to his son, the intervenor, and the 
charge of the court, will be reversed. As the cause will 


* go back for a new trial, we deem it proper to call attention 


to the irregular and confused character of the proceed- 
ings from the commencement of the suit to the close of 
the final judgment. Collins sues Stilwell Box, who is 
regularly served with citation, etc. He files no answer, 
but at the same term the intervenor asks leave to inter- 
vene, and claims the land in suit by virtue of a deed from 
his father. From the date of service on Stilwell Box by 
the sheriff, he glides out of the case, without the slightest 


‘notice. He files no answer; he is not dismissed from the 
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cause ; there is no suggestion on the record of his death, 
no motion or suggestion to make his heirs or legal repre- 
sentatives parties, and his name is only mentioned inci- 
dentally in the pleadings or judgment of the court. The 
court, in its fourth special issue, charged the jury with 
reference to the heirs of Eunice Box having any interest 
in the land; and the jury find in favor of the intervenor, 
Marion C. Box, upon which the court directs commission- 
ers to divide the land in controversy into two equal por- 
tions, allotting one-half to the plaintiffs, and dividing the 
remaining half into three equal portions—one-third to 
E. J. Goodman, another portion to Samantha Goodman, 
and the remaining third to the intervenor, Marion C. Box— 
the persons first named not being known or in any way 
connected with the suits. . © 

On the trial it was shown by the intervenor, on his 
cross-examination, that there were five children living af- 
ter the death of their mother, Eunice Box, in 1846; that 
of these, two died intestate ; thatintervenor had received 
from his father, and after his mother’s death, five hun- 
dred and forty acres of land and some stock; that each 
of his two sisters received about the same. 

Even admitting that the intervenor was entitled to 
recover, the party claiming through his father would 
be entitled to more than one-half of the existing commu- 
nity property, as, by ‘“‘the law of descent and distribu- 
tion,’’ the father inherited, as the surviving parent, at 
least one-half of the two children’s estate, who died in- 
testate after their mother, which would, added to his 
community right, have given him more than one-half. 
The court, however, ignored this fact, and allotted the 
plaintiffs, who were the owners of his interest, but 
one-half of the tract. There was nothing in the find- 
ing of the jury or the facts in the‘case to support the 
judgment adjudging only one-half of the tract to plain- 
tiffs. 
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For the errors*indicated in this opinion, the judgment 
of the District Court is reversed and the cause. remanded 
for a new trial. 

REVERSED AND REMANDED. 


HAMILTON MARSHALL V. THE STATE. 


1. It isthe duty of the judge on the trial of a criminal cause to distinctly 
set forth the law applicable to the case, as developed by the facts proved; 
and this is not accomplished by simply announcing the general princi- 
ples of law defining the particular offense charged. 

2. The judge should anticipate the conclusion, upon the facts proved, to 
which the jury might properly arrive from the evidence, and instruct 
them as to what combination of such facts, if proved to their satisfac- 
tion, would constitute the offense charged, and what combination of 
such facts (if they exist) would excuse or justify the defendant, or es- 
tablish his innocence. 

3. If the evidence is conflicting and points to different conclusions of fact, 
some of which would mitigate the offense, then the judge should in- 
struct the jury as to what fact, or combination of facts, would mitigate 
the offense to a lower degree, which might be embraced in the indict- 
ment. 


APPEAL from Galveston. Tried below before the Hon. 
Samuel Dodge. 

Marshall was indicted for an assault with intent to kill 
and murder one Benjamin Lawrence. Lawrence testified, 
that he was steward for a hotel in Galveston, and it was 
the duty of Marshall, who was also an employé, to wake 
him up at 4 o’clock. Marshall had several times waked 
him too soon, and did so on the morning of the seven- 
teenth of November, 1873, on which occasion he told 
Marshall that he deserved to ‘‘have a head put on him”’ 
for waking him up too soon; to which Marshall replied, 
that two could play at that game, and thereupon picked up 
a knife and hatchet; after which Lawrence seized a small 
stick of wood, and ordered Marshall to put the hatchet 
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down, but made no effort to strike him. Marshall then 
threw the hatchet, inflicting a severe wound on the face 
of Lawrence. 

A material fact in this version was denied by Albert 
Carter, a witness for the State, who was the only other 
witness to the difficulty, and who stated, that when he 
first saw the parties, Lawrence held a stout stick of wood 
raised up as if to throw at Marshall, who thereupon 
stepped to the hatchet, took it up and threw it at Law- 
rence. Two other witnesses, Fulton and Metcalf, testified 
that the character of Marshall was that of a peaceable 
man. 

Verdict of guilty, and punishment assessed at two years 
imprisonment in the penitentiary. 


Mills & Tevis, for appellant, cited Yanez v. The State, 
20 Texas, 660. 


Geo. Clark, Attorney-General, for the State. 


Roserts, CureFr Justice.—This was an indictment 
against appellant for an assault with intent to murder 
Benjamin Lawrence, upon which he was found guilty, 
and his punishment assessed at two years confinement in 
the penitentiary. The entire charge of the court, except 
the charge asked by defendant, was excepted to, which 
appears in a bill of exceptions. 

There was a motion for a new trial, corr esponding sub- 
stantially with the assignment of errors, which motion 
was overruled and exceptions taken thereto. 

The transcript contains a statement of facts, judgment 
of conviction corresponding to the verdict, and notice of 
appeal to the Supreme Court. 

The errors assigned are, that the court erred in the in- 
structions to the jury, by which they were misled, and 
that the verdict of the j jury was not warranted by the evi- 
dence. 
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It may not be improper to remark, that it would be 
much the safer practice to follow strictly the Code of 
Criminal Procedure in setting out the grounds of a mo- 
tion for a new trial. Although this has not been done in 
this case, they are sufficiently specific to require a deci- 
sion upon the errors indicated, in reference both to the 
law and to the facts. 

The charge of the court excepted to is composed of 
definitions of murder, assault with intent to murder, an 
aggravated assault, and a common assault, together with 
explanatory provisions relating thereto, extracted from 
the Penal Code. There is no effort in giving the charge 
to the jury to ‘‘distinctly set forth the law applicable to 
the case,’’ as developed by the facts proved on the trial, 
which is required in every case of felony, whether asked 
or not. (Pas. Dig., Arts. 3059-3060. ) 

When there is a failure to perform this duty, and an 
exception thereto is made at the time of the trial, and the 
exception is made to appear by a bill of exceptions, it is 
expressly made good cause for the reversal of the judg- 
ment of conviction. (Pas. Dig., Art. 3067.) 

If this charge is proper in this case, it would be equally 
so in every other case of assault with intent to murder, 
however variant the facts might be from those inthis. It 
is not contemplated that the purpose of the charge is to 
educate the jury to a knowledge of the general principles 
of law relating to an offense of this kind, as is done by a 
law lecture upon the subject, whether quoted from the 
code or from standard elementary authors. Rather it is 
expected that the judge, upon due consideration, shall 
anticipate the conclusion as to the facts to which the jury 
might properly arrive from the evidence before them, 
and instruct the jury as to what combination of such 
facts, if proved to their satisfaction, would amount to the 
offense charged in the indictment, and what combination 
of such facts (if they existed) would excuse or justify the 
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defendant, or establish his innocence. And if the evidence 
pointed to different conclusions of fact, tending to estab- 
lish different degrees of the offense (as the jury might give 
credence to one or to the other versions of the evidence 
where it was variant or conflicting), then the judge should 
instruct the jury as to what fact, or combination of facts, 
would mitigate the offense to a lower degree, or to lower 
degrees, which might be embraced in the indictment. 

The conflicting evidence given in the trial of this case 
made such an alternative charge as that here indicated ab- 
solutely necessary. The jury, if they implicitly believed 
the facts to have been as sworn to by Lawrence, must 
have concluded that the defendant, almost without a se- 
rious provocation, even of words, made a violent assault 
and inflicted a serious injury upon Lawrence by throwing 
a hatchet at him, which, if not a deadly weapon as used, 
was certainly calculated to do serious bodily injury—the 
unprovoked use of which might well be regarded as indi- 
cating a wanton cruelty and a disposition fatally bent on 
mischief sufficient to warrant a conviction for the offense 
charged in the highest degree. 

On the other hand, if the jury implicitly believed the 
evidence of all the other witnesses, who proved that de- 
fendant was a peaceable man; that Lawrence, upon be- 
ing aroused from his sleep too soon, told defendant 
that he deserved to have another head, put on him 
(which, under the cirenmstances, might well have been 
understood to be a threat to knock off the one he 
had); that upon making that remark, he (Lawrence) 
picked up a large stick, used for wood in the kitchen, 
and had it in a striking attitude, as if to throw 
it at defendant, looking angry at the same time; that 
thereupon the defendant, Marshall, picked up a hatchet 
from the table and threw it at Lawrence, striking him on 
the cheek and cutting it, and then walked out of the 
room, without further following up the difficulty, the 
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jury might well have concluded, that if the defendant was 
not fully justified on the ground of self-defense, he could, 
at most, only have been guilty of an aggravated assault 
and battery—the act being done in a sudden affray, in the 
heat of passion, in which both participated, under such 
circumstances as that had Lawrence been killed by the 
blow it would have been manslaughter only, and not 
murder. There was no charge given adapted to this state 
of the facts which would have enabled the jury to have 
found the defendant guilty of an aggravated assault and 
battery. It is true that there was no such charge asked ; 
but that does not excuse the omission, as the evidence 
fairly admitted of that conclusion as to the real facts of 
the case, and therefore such a charge was required, 
whether asked or not, this being a case of felony. 

The charge asked by the defendant’s counsel, and given 
by the court, referred only to the contingency under 
which the defendant would have been justified on the 
ground of self-defense. The jury were constrained, un- 
der the charge, either to acquit the defendant entirely or 
find him guilty of an assault with intent to murder; and 
in this there was error, for which the judgment must be 
reversed. (Atkinson v. The State, 20 Texas, 529.) 
























REVERSED AND REMANDED. 


WILLIAM BripGes v. NORMAN REYNOLDS. 


1. Ina suit on note which, according to its terms, was given for land, if the 
petition correctly describe the land, and the defendant fail to answer, 
judgment by default may be rendered foreclosing the vendor’s lien and 
directing the sale of the land, without the intervention of a jury. 

2. But if it appear from recitals on the face of the note that the land had 
been conveyed by the purchaser to a third party before the execution 
of the note, no judgment ordering a sale of the land should be rendered 

in a proceeding to which the second purchaser is not a party. 
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3. When service of petition is accepted and five days notice waived by a 
defendant, and the petition is not filed by the first day of the term, no 
judgment by default can be taken at that term. ; 

4. A promissory note which binds the maker to pay “in gold, or its equiva- 
lent in United States currency,” entitles the debtor to pay either in gold 
or United States currency in amount equal to the value of the gold at 
the maturity of the debt, at the debtor’s option; but if the debtor fail to 
make a tender in currency, upon suit judgment may be rendered against 
him for gold, as a liquidated demand, without the intervention of a jury. 


Error from Titus. Tried below before the Hon. 
J. D. McAdoo. 

The assignments of error which are noticed in the opin- 
ion are as follows: 

1. The court erred in rendering judgment enforcing the 
vendor’s lien without the intervention of a jury. 

2. The court erred in enforcing the vendor's lien and 
ordering a sale of the land without a sufficient descrip- 
tion of the same. 

5. The court erred in rendering judgment by default 
upon a petition upon which service was accepted, which 
was not filed the first day of the term. 

6. The court erred in not rendering judgment “for dol- 
lars and parts of dollars,’’ instead of ‘‘for gold coin.” 


Stephens & Turner, for plaintiff in error, cited, in sup- 
port of the first and third assignments, Pressly v. Tes- 
tard, 29 Texas, 199; Davenport v. Chilton ef a/., 25 Texas, 
518; Murray v. Land, 27 Texas, 89. 

In support of the fifth assignment, Paschal’s Digest, 
Article 508, Note 594; Glenn v. Shelburne, 29 Texas, 125. 

In support of the sixth assignment, Van Alstyne v. 
Sorley, 32 Texas, 518; Killough v. Alford, 32 Texas, 457; 
Flournoy v. Healy, 31 Texas, 59; 32 Texas, 568. 


Defendant in error filed the following brief :' 
The petition alleged that the note sued on was given by 





1 This brief is not signed by any one, and the docket does not indicate who 
was of counsel for defendant in error. 
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defendant for the purchase money due from him for the 
lands described. 

Defendant having made default, thereby confessed the 
facts alleged, and it only remained for the court to render 
judgment for the amount due upon the note, foreclose the 
lien, and decree the sale of the lands. On this point we 
refer to Shelton v. Niblett, 28 Texas, 548. 

In answer to the fifth assignment of error, we refer the 
court to the acknowledgment of service as made by the 
defendant, and endorsed on the original petition. From 
that it will be seen that he not only accepts service, but 
he also waives the five days notice required by law, and 
accepts service as if made more than five days prior to 
the ninth of March, 1872. 

It will be further observed, by reference to the original 
petition, that the term of the court to which suit was 
brought is clearly stated to be the March term, 1872. Of 
this the defendant had notice when he accepted the ser- 
vice, and by his waiver of the five days required by law, 
he clearly consented that the petition should be acted on 
at that term of the court. 

We contend, that the waiver of the defendant operated 
for all purposes against him and in favor of the plaintiff, 
and that his acknowledgment of service, couched in the 
language that it is, takes this case of the rule laid down 
by the court in Glenn v. Shelburne, 29 Texas, 125, cited 
by plaintiff in error. In that case, there was a simple ac- 
ceptance of service; in this, defendant waives time. In 
that case, the petition was not filed until the fourth day 
of the term; in this, it was filed the second day of the 
term. In that case, the plaintiff filed an amended peti- 
tion ten days after the term of court commenced, of which 
the defendant had no notice; and this latter fact we take 
to be one of the controlling ‘‘ cireumstances”’ that induced 
the court to reverse the judgment in that case. 

The supposition of a six weeks term, as made by the 
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court in that case, cannot apply to this case, as the peti- 
tion in this was filed on the second day of the term, and 
judgment taken on the fifth day. Then, the defendant in 
this case had full four days to advise himself of what 
was going on in the court to which the petition was enti- 
tled, and in which he, by his acknowledgment of service, 
had consented that judgment should be taken. 

We contend, that the court did not err in rendering a 
judgment for gold dollars. It will be seen, by reference 
to the note sued on, that the contract was to pay in gold. 
The question, then, is, was the contract lawful? If it 
was, then the court was bound by law to enforce the con- 
tract. The defendant promised to pay in gold, and any 
action that would deprive the plaintiff of his right to com- 
pel payment in gold would, to that extent, impair the 
obligation of the contract. " 

We refer the court to Harrell v. Barnes, 34 Texas, 434. 


REEVES, ASSOCIATE J USTICE.—This was a suit brought 
by Reynolds against Bridges on the following described 
note : 


*€ $1500.00. 

‘*By the twenty-fifth day of December, A. D. 1871, 1 
promise to pay J. J. Cason, or bearer, fifteen hundred 
dollars in gold, or its equivalent in U. 8. cnrrency, with 
ten per cent. interest from the 25th day of December, 
1870, until paid, it being in part payment of certain tracts 
of land this day deeded to T. J. Coffey by the said J. J. 
Cason. This October 8th, 1870. 

(Signed) “Wn. BripGEs.”’ 


The suit was brought to the March term, 1872, of the 
District Court of Titus county. On the ninth of March, 
1872, the defendant, Bridges, accepted service of the peti- 
tion, waiving citation and copy, and also waiving the five 
days notice required by law, and accepted service as if 
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made more than five days prior to that date. 





























as alleged in the petition. 

















out the intervention of a jury. 











further description. 
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commenced its session on the eleventh of March, two days 
after the acceptance of the service. The petition was 
filed with the clerk on the twelfth of March, and a judg- 
ment by default was taken on the fifteenth of March for 
the amount found to be due on the note, after allowing 
credit for a previous payment, ‘‘in gold coin,’’ with an 
order directing the. sale of certain tracts of land, for 
which the note was given as part of the purchase money, 


The defendant failed to appear in the court below, and 
now brings up the case on error, and complains, among 
other grounds, that the lands were not described with 

' sufficient certainty, and that the lien was enforced with- 


The note, as will be seen, was given in part payment of 
certain tracts of land deeded by Cason to Coffey, without 


The petition alleges that the note was given by the de- 
fendant to Cason as part of the purchase money for two 
small tracts of land—one for three acres, and the other 
for five—and a store house and lot in or near the town of 
Snow Hill, in Titus county. The first tract begins at the 
south-east corner of a fourteen acre tract ‘‘made for H. C. 
Gregg to John Henderson.’’ The cails for course are 
given without giving distances, as should have been done 
where the tract was intended to be described by metes and 
bounds. It is stated to be a three-acre tract, and is fur- 
ther described as the land where J. J. Cason’s residence 
stood at the date of the note, onthe eighth of October, 
1870. The tract could perhaps be identified by this 
description. There can be no well founded objection to 
the description of the other tract and the town lot. The 
defendant failing to appear and answer, the averments of 
the petition are taken as true; and the cause of action be- 
ing liquidated, there was no fact to be found by a jury, 
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and there would have been no error in rendering judg- 
ment by default and directing the land to be sold if it had 
not been wrong for another reason. (Niblett v. Shelton, 
28 Texas, 548, and authorities there referred tv.) 

It appears from the note that it was executed by the 
defendant, Bridges, though the land for which it was © 
given as part of the purchase money had been deeded by 
Cason to Coffey. It is not shown, by averment or otherwise, 
by what authority these lands could be sold by a decree, 
after they had been conveyed to another party, as seems 
to have been done from the recitals in the note. Coffey 
is not a party to the suit, though it seeks to make the 
land eonveyed to him subject to the lien. If this note 
was taken from Bridges as a distinct and independent se- 
curity for the debt due from Coffey to Cason, it would 
be prima facie evidence that the lien was waived. If 
such was not the case, the transaction, whatever it was, 
ought to be shown by appropriate averments, with proper 
parties to contest it, that their rights might be protected. 
(Parker County v. Sewell, 24 Texas, 238.) 

The fifth ground of error is, that the court erred in ren- 
dering judgment by default upon a petition upon which 
service was accepted, and which was not filed the first 
day oftheterm. , 

The defendant, as already stated, waived the five days 
notice required by law, and accepted service as if made 
more than five days before the date of acceptance. 

The objection here made was decided by this court in 
the case of Glenn v. Shelburne, 29 Texas, 125. In that 
case it was held, that the proper practice, in cases where 
service of process is acknowledged, is to file the petition 
at least by the first day of the term after acknowledgment 
of service. 

In this case, the petition not being filed until after the 
commencement of the term, the plaintiff was not entitled 
to a judgment by default at that term of the court. 

14 
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The acceptance of service, when intended to retroact 
upon past time, and to operate as if the service had been 
accepted at a prior date contrary to the fact, is question- 
able as a correct rule of practice. 

On another ground, a judgment by default without 
process would be, in effect, a judgment by confession, 
without swearing to the justness of the debt, as required 
by Article 1477, Paschal’s Digest. 

The sixth and last ground is for error in rendering 
judgment for gold and not for dollars generally. 

The history of the loan and currency acts of 1862 and 
1863 is well known to the profession and the country. 

These acts and the notes issued under them and in- 
tended to circulate as money have been the subjects of 
decision in the courts, State and Federal, and in various 
modes have been brought under investigation, official and 
otherwise. The decisions are far from being uniform, 
and, weakened perhaps by dissenting views, have not al- 
ways been accepted as satisfactory. 

These acts provide that the notes issued under their au- 
thority ‘‘ shall be received in payment of all taxes, inter- 
nal duties, levies, debts and demands due to the United 
States, except duties on imports, and of all claims and 
demands of any kind whatever against the United States 
except interest on bonds and notes, which shall be paid 
in coin, and shall also be lawful money and legal tender 
in payment of all debts, public and private, within the 
United States, except duties on imports.”’ 

The clause in these statutes making these notes legal 
tenders for debts received aconstruction by the Supreme 
Court of the United States in the case of Lane County v. 
The State of Oregon. It was held, ‘‘that these clauses 
have no reference to taxes imposed by State authority, but 

‘relate only to debts in the ordinary sense of the word aris- 
ing out of simple contraets, orcontracts by specialty, which 
include judgments and recognizances.’’ (7 Wallace, 71.) 
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This was at the December term, 1868. Atthe same term 
the case of Bronson v. Rhodes (7 Wallace, 229) was de- 
cided. The bond which was the subject of controversy 
in that case was executed in 1851, and was payable ‘‘in 
gold and silver coin, lawful money of the United 
States.”’ : 

In January, 1865, United States notes, nominally equal 
to the principal and interest due upon the bond, had 
been tenderedand refused ; and the questions were, first, 
whether the holder of the bond was bound to receive the 
notes in satisfaction of his gold demand; and secondly, 
as to the form of the judgment. 

In answer to the first, it was held, ‘‘ that express con- 
tracts to pay coined dollars can only be satisfied by the 
payment of coined dollars, and that they are not debts 
which may be satisfied by the payment of United States 
notes.”’ 

And secondly, ‘‘when contracts made payable in coin 
are sued upon, judgments may be entered for coined dol- 
lars and parts of dollars; and when contracts have been 
made payable in dollars generally, without specifying in 
what description of currency payment is to be made, 
judgments may be entered generally without such speci- 
fication.”’ 

The basis of this decision is, that there were two de- 
scriptions of money in use at the time of the tender, both 
authorized by law and made legal tenders in payments, 
and that there was nothing in the currency acts that 
would make it unlawful to stipulate for the payment of 
coined dollars, or that would prevent the courts from en- 
forcing the contract as understood by the parties. 

Butler v. Horwitz, 7 Wallace R., 258, was a lease of a 
lot of ground in the city of Baltimore, made in 1791, for 
ninety-nine years, ‘‘reserving a yearly rent of £15 current 
money of Maryland, payable in English golden guineas, 
of a certain weight and fineness, and other gold and sil- 
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ver, at their present established weight and rate, accord- 
ing to act of Assembly, on the first day of January, 
in each and every year during the continuance of 
the present demise.’’ It being dgreed that the £15 were 
equal to $40 in gold and silver, that amount as the annual 
rent, due January 1, 1866, was tendered in currency and 
refused. Suit was brought in the Court of Common 
Pleas in Maryland to recover the value of the gold in cur- 
rency. The court below gave judgment for its value in 
currency at a premium on gold of $1.45. On review be- 
fore the Supreme Court, the judgment was reversed and 
remanded, the court. holding that the judgment should 
have been entered in coin for the amount agreed to be due. 

In Hepburn v. Griswold, 8 Wallace, 603, the word 
‘**debts,’’ as used in the currency acts, is fully examined, 
and the discussion is amplified beyond what was done in 
Bronson v. Rhodes. In the latter, the decision was inade 
to rest mainly on the terms of the act, and the word 
‘*debts’’ was held not to include obligations created by 
express contract for the payment of gold and silver, 
whether coined or in bullion. 

In Hepburn v. Griswold, the plaintiff sued on a note 
due in 1862, and which was payable in ‘‘dollars’’ gener- 
ally. After suit, the defendant tendered in United States 
notes the amount of principal and interest, with costs, in 
satisfaction of the claim, which was refused. The chan- 
cellor declared the tender good, and adjudged the debt to 
be satisfied. The plaintiff took the case to the Court of 
Errors of Kentucky, which reversed the chancellor's 
judgment, and remanded the case, with instructions to 
enter a contrary judgment. The defendant took the case 
to the Supreme Court of the United States, where the 
judgment of the Court of Errors was affirmed to the effect 
that the plaintiff was not bound to receive currency in 
payment of his debt, contracted before the passage of the 
currency acts, though payable in dollars generally. 
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This case approves and re-affirms the cases of Lane 
County v. Oregon, Bronson v. Rhodes, and Butler v. Hor- 
witz, and goes a step further and decides the legal tender 
acts to be unwarranted by the Constitution, in so far as 
they make the notes authorized by these acts legal 
tenders in payment of debts contracted before their 
passage. 

Knox v. Lee, and Parker v. Davis, 12 Wallace, 457, 
hold these acts to be constitutional, both as to contracts 
made before and after their passage, overruling Hepburn 
v. Griswold, on the point that the acts were unwarranted 
by the Constitution, as applied to contracts made before 
their enactment. This was in 1870. 

Trebilcock v. Wilson, 12 Wallace, 687, was a suit ona 
promissory note, given in June, 1861, and due in 1862, 
‘payable in specie.”’ A tender in United States notes 
had been made, as in the other cases referred to, and 
refused. The District Court in Iowa held, that the ten- 
der in notes was sufficient. On appeal to the Supreme 
Court of the State, this decree was affirmed. On error to 
the Supreme Court of the United States, in 1871, this 
judgment was reversed. Justice Field, in delivering the 
opinion of the court, says: ‘‘If we look to the act of 
1862 in the light of the contemporaneous and subsequent 
legislation of Congress, and of the practice of the govern- 
ment, we shall find little difficulty in holding that it was 
not intended to interfere in any respect with existing or 
subsequent contracts payable by their express terms in 
specie, and that when it declares that the notes of the 
United States shall be lawful money and a legal tender 
for all debts, it means for all debts which are payable in 
money generally, and not obligations payable in com- 
modities, or obligations of any other kind.”’ 

These cases were decided by a divided court, but they 
are not reversed. The opinion in Hepburn v. Griswold . 
on the constitutionality of the legal tender acts, as 
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applied to that particular case, was overruled in Knox v. 
Lee and Parker v. Davis, but in other respects, and as to 
so much of the decision as rests upon a construction of the 
clause of the act to the effect that demands upon contracts 
which stipulate for the payment of coin must be paid in 
coin, it must be regarded as still the decision of the court. 

Taken together, the cases recognize two descriptions of 
lawful money in use at the time the tender was made— 
gold and silver, and note dollars issued by authority of 
the legal tender acts ; and that a contract to pay in gold 
or silver coin will be enforced for gold and silver coin, 
according to the intention of the parties. But in the ab- 
sence of a contract expressing a different intention, pay- 
ment will be enforced for dollars and cents generally, 
without further specification as to the medium of pay- 
ment; and when sued upon, judgment will be entered ac- 
cordingly in either case. 

The case of Harrell v. Barnes, 34 Texas, 413, follows 
Hepburn v. Griswold, 8 Wallace, 603, and not the cases 
of Shaw v. Trunsler, 30 Texas, 391; Van Alstyne v. Sor- 
ley, 32 Texas, 518; Flournoy v. Healy, 31 Texas, 590; 
Killough, Guardian, v. Alford, Administrator, 32 Texas, 
457; and perhaps other cases, in which it was held, that 
judgments on contracts for coin, entered into before the 
passage of the legal tender acts, should be rendered for 
dollars generally. 

It is believed that the opinion in Bronson v. Rhodes, 
that express contracts to pay coin can only be satisfied 
by the payment of coin, applies to contracts made after 
as well as before the passage of the legal tender acts, and 
that they are not debts in either case in the meaning of 
the act, which may be satisfied by the tender of United 
States notes. However that may be, it is clear that that 
is the meaning of Hepburn v. Griswold, and Trebilcock 
v. Wilson, on the construction given to the act itself, 
aside from the constitutional question. 
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If parties in their contracts may discriminate in favor 
of coin, as possessing a higher market value than cur- 
rency, it follows, that they may stipulate to pay a certain 
sum in coin, or its equivalent in currency, as an alterna- 
tive. 

Applying these principles to the case before us, and 
following the decisions of the Supreme Court of the 
United States, without discussing the constitutional ques- 
tion, the defendant, Bridges, might have discharged the 
note in currency in amount equal to the value of the 
gold at maturity of the note. But failing to make a ten- 
der in currency, the plaintiff was authorized to treat it as 
a promise to pay so many gold dollars; and the amount 
being ascertained by the note, there was no error in ren- 
dering judgment by default for gold as a liquidated de- 
mand, without the intervention of a jury. 

The alternative promise to pay in currency was for the 
benefit of the defendant, if he chose to avail himself of it. 
But it does not appear that he did so, or that he appeared 
at the time the judgment was rendered, and by plea or 
answer offered any reason why the judgment should not 
be rendered for gold. But, because the court erred in 
rendering judgment at the same term when the petition 
was filed, the cause is reversed and remanded for further 
proceedings. 

REVERSED AND REMANDED. 


Gray, ASSOCIATE JusTICE.—In this case I concur in 
the opinion of the court, that a contract expressly pay- 
able in ‘‘ gold or specie,’ is a contract for so many coined 
dollars, gold or silver; and that when payable ‘‘in gold 
or specie, or its equivalent in currency,’’ the option is 
given to the debtor at the maturity of the obligation to 
pay either the coined dollars, or their market value in 
currency dollars ; but that on failure to exercise his elec- 
tion the obligation becomes an express contract for coined 
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dollars. While I also concur that the judgment to be 
rendered on express contracts for coined or specie dollars 
is to be in kind, or specifically for coined dollars, yet I 
deem it proper to say that my concurrence in this latter 
proposition is exclusively based on the authority of the 
decisions of the Supreme Court of the United States, as 
they now stand, in construction of the currency or legal 
tender laws of the government. The decisions of that 
tribunal in construing the acts of Congress, treaties, etc., 
are, in my judgment, conclusive on the State courts, and 
should be followed, when they are clear and decisive on 
the question ; and this, I take it, is so on this question of 
judgment on express contracts for dollars, or in specie dol- 
lars. (Bronson v. Rhodes, 7 Wall., 229; Butler v. Hor- 
witz, 7 Wall., 258; Trebilcock v. Wilson, 12 Wall., 687.) 
But while I follow those decisions, I do not appreciate 
the force of the distinction made in them as to contracts, 
and in two other cases as to damages to be assessed, which 
will be mentioned ; and I think those cases are inconsist- 
ent in principle with the two others, and also with the 
decision in Parker v.. Davis, 12 Wallace, 457, maintain- 
ing the constitutionality of the legal tender act of 1862. 
Thus, assuming the constitutionality of that act, and oth- 
ers subsequent to it, making promises to pay dollars on 
paper of certain denominations a national currency and 
_themselves dollars (that is, the representative of a thing 
the thing itself signified), then it follows as a necessary 
consequence, in my judgment, that those subsequent acts 
are inconsistent with and antagonistic to the former laws, 
which made coined dollars of gold or silver the national 
currency, and legal tenders for debts payable in dollars. 
The manifest intention of those later acts was to create 
and establish one uniform rational currency, consisting 
of national treasury notes, based on the credit of the 
general government, and that these notes should be the 
common currency and standard of values. Such was the 
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‘intention, it is to be presumed, because such was the 
natural and reasonable effect to be produced ; and such 
was, almost universally, the actualconsequence. Goldand 
silver dollars disappeared almost universally as a currency 
or circulating medium, and treasury notes took their place; 
save Only in the specially excepted instances of govern- 
ment transactions, payment of import duties, interest on 
public debt, and the like. These exceptions do not vary 
the general proposition that currency dollars became the 
standard and general medium of trade as national money ; 
while gold and silver dollars became marketable com- 
modities, on which taxes could be and were levied, and 
with which import duties were required to be paid. 
Lawful contracts might be made for the delivery of them 
as bullion; or, eo nomine, as coined dollars of the United 
States mintage ; because the law regulated the weight 
and fineness of such mintage of gold and silver, and 
a contract for so many gold dollars was in fact a 
contract for such quantity of gold, of a specified weight 
and fineness, in the specific form and stamp known as 
dollars. The legal tender acts did therefore repeal the 
former coinage acts in so far as coined dollars were made 
the legal money currency of the country in transactions 
between individuals and proceedings in the courts, and 
substituted the legal tender treasury notes as the uniform 
standard and currency for the whole country. 

It follows, from these views, that all judgments of courts 
should be for dollars generally, and that the judgment on 
breach of an express contract for coined dollars or specie 
should be the value of those articles in currency dollars 
at the time of the breach of the contract. It is clear tomy 
mind that the decision in Butler v. Horwitz, 7 Wallace, 
258, in this respect, is inconsistent with the constitu- 
tionality of the legal tender acts; and it seems to me 
plain that it is also inconsistent with the doctrines main- 
tained in Knox v. Lee, 12 Wall., 457, as to the currency in 
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which damages should be assessed by a jury, when the ev- 
idence was only of its specie value; and also with the case 
of ‘‘The Vaughan and Telegraph,”’ 14 Wall., 258, where ie 
damages for breach of a contract of carriage and loss of 
goods was held to have been rightly assessed in currency, 
at the specie value of the goods in Canada, with the pre- 
mium on that value in currency of the United States, at 
the time of loss, although that premium had greatly di- 
minished before the judgment. These latter cases, in my 
judgment, are correct in principle, on the assumption that 
the legal tender acts are constitutional. The inconven- 
iences and impracticable consequences to which a con- 
trary doctrine will lead in the proceedings of courts, and 
other business among men, will ultimately require con- 
formity in judgments to but one kind of currency. 
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. It is not error to call for disposal a motion filed to compel an administra 
tor to pay over to the widow the allowance for support of herself and 
child before it is regularly reached in the regular call of the docket. 

2. Anorder granting an allowance for the support of the widow and chil- 
dren is a judgment, and cannot be impeached in an answer to an applica- 
tion to the court to compel its payment. 

3. Such allowance is not subject to the demands of creditors, and the admin- 

P istrator cannot defeat a motion to compel its payment by pleading in off- 

set indebtedness of the widow to the estate. 

4. While, in every question of disputed fact, any party interested in the es- 

tate or administration shall, on demand, be entitled to a jury, it must 

clearly appear, that the party demanded a jury upon the trial of such is- 
sue, to entitle him toa reversal of the action of the court below for the 
want of a jury trial. 

. It was not error to order execution to enforce such order against the ad- 

ministrator. 
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This was a proceeding instituted by Martha J. Leaver: 

ton, against appellant, to compel him to pay over two 
years allowance granted her as the surviving widow of 
James H. Leaverton, deceased, of whose estate H. C. 
Leaverton is the administrator. 

The administrator answered by exceptions and general 
denial, and set up, by way of defense, that appellee had 
received large sums of money from the intestate, James 
H. Leaverton, prior to his death, for the purpose of pay- 
ing her individual liabilities, and promised to repay the 
same, but had not done so. 

At the July term, 1873, near the close of the session, 
and after the juries had been discharged for the term, 
the cause was taken up and disposed of by the court, 
upon exceptions of plaintiff (appellee) to the defend- 
ant’s (appellant’s) defenses, which were stricken out by ° 
the court, and this over the objections of defendant, and: 
the motion granted. 

There is no statement of facts. 


Nunn & Williams, for appellant.—We submit, when 
a proceeding, although at first brought as a motion, 
raises questions which can only be disposed of by an in- 
vestigation of matters of fact raised by the pleadings, 
then the court loses its power to dispose of it as a mo- 
tion, and it takes its standing as other civil causes, and 
its proper place is upon the civil docket. That the 
cause was not upon the civil docket was no fault of 
appellant or his counsel, but rather that of the appellee 
and the clerk. And we submit, that the fact of the orig- 
inal motion being still upon the motion docket and the 
cause not being upon the civil docket, cannot affect the 
question as to the erroneous ruling of the court, as the 
nature of the cause, and not the docket upon which it is 
placed, must determine the manner of its disposal; and if 
the cause was improperly upon the motion docket, then 
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it was the duty of the court to order the clerk to place it 
in its proper order upon the civil docket, instead of dis- 
posing of it as a motion. 

Then, as the cause was such as should have been upon 
the civil docket, and there being matters of defense set 
up by defendant, the court could dispose of it in only 
one way—that is, by reaching it in its proper order upon 
the docket, and a regular trial, either upon the demurrers 
or upon the matters of fact set up as defense. 

We submit, that the court has no power to take upa 
cause, which is sought to be defended, of whatever na- 
ture it may be, at any particular stage, before it is 
‘reached in its regular order, and dispose of same on ex- 
ceptions to defenses; because the statute gives to par- 
‘ties the right to amend their pleadings as often as may 
be necessary for their interest before the announcement 
of ready for trial, and the court cannot assume that a 
party has filed all of his defenses until the time allowed 
him has expired. (See Art. 54, Pas. Dig.) And as the 
cause had never been reached in its proper order, the 
court could not dispose of it at the time and in the man- 
ner attempted. 

Again we submit, that the matters set up in defendant’s 
ranswers should constitute a bar to the action of plain- 
tiff, if established by proof. The answers show that 
Mrs. Leaverton had received funds of her husband, and 
was still holding them at the time this suit was brought, 
more than sufficient to satisfy her.claim for the year’s sup- 
port; also, that she had taken property of the estate after 
her husband’s death. 

Taking these allegations as true, then the property 
which she had received properly belonged to the estate of 
her deceased husband, and constituted part of the fund 
for the payment of the liabilities of same; and being 
withheld from the administrator by her, his ability to dis- 
charge the debts of the estate was lessened to that extent. 
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Then, can she, with any coloring of justice or equity, 
come into court and seek to force the administrator to 
pay her pretended claim, when she herself was withhold- 
ing from him the means of satisfying same; and when: 
she held property of the estate, not only sufficient to sat- 
isfy her claim for the year’s support, but which, if prop- 
erly applied, would have left a considerable fund for the 
payment of debts in favor of other creditors? 

Again, we complain of the action of the court upon 
the motion, in rendering judgment against the adminis- 
trator without allegation or proof of funds in hand suffi- 
cient to pay the amount of the claim, as clearly errone- 
ous. Article 1341 of Paschal’s Digest, which authorizes 
this mode of proceeding against administrators, expressly 
requires that, before the order to pay over is}made, there 
must be proof that the administrator ‘‘ has funds of the: » 
estate in his hands sufficient to make such?payment, and 
fails and refuses to make it.”’ 

The judgment of the lower court authorized the}issu- 
ance of an execution against the administrator, which is 
also contrary to the statute. (See Article 1341 Paschal’s 
Digest ; also Article 1479.) The proper order in a case 
where the administrator is shown to have funds in hand 
would be, that he pay over the amount due (see Article 
1341); and this order could be enforced by an attachment 
for contempt, in case the administrator failed to comply; 
. but 10 execution could be issued against the adminstra- 
tor in a proceeding of this kind, and the judgment author- 
izing it is erroneous. 


H. W. Moore, for appellee, cited Paschal’s Digest, Ar- 
ticles 1304, 1305; 14 Texas, 463. 


Moore, AssocrtaTe Justicr.—The Constitution de- 
clares ‘‘that all courts shall be open,’’ and ‘‘every per- 
son shall have remedy by due course of law,” and there- 
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by guarantees to each litigant the right to a trial of his 
cause, at the time as well asin form and manner fixed 
by due course of the law. To protect and secure him in 
this right, it is provided, in the act to organize District 
Courts, of May 11, 1846, that ‘‘all suits in which answers 
are filed in due time shall be tried or disposed of in the 
order in which they stand on the docket or are filed, un- 
less otherwise ordered by the court, with the consent. of 
the parties or their attorneys.’’ This act, if it is treated as 
applicable to proceedings in the District Courts in matters 
of probate, certainly cannot be regarded as securing to 
any party interested, in every disputed fact in the settle- 
ment of estates and administrations, the right to the 
postponement of a trial until all causes or proceedings 
commenced at an earlier date have been tried or disposed 
of. If parties are prepared for trial, certainly no injury 
-is done them by the improper delay of some one else’s 
case. 

If acase is called up out of its order, and before it 
could reasonably be anticipated it would be reached, this 
might require its continuance or postponement until 
reached in its regular order, or cause for delay obviated. 
If this was not so in respect to ordinary suits in proceed- 
ings such as this, where by motion it is sought to compel 
an administrator to comply with an order of the court 
which, from its very nature, the parties in whose favor it 
was made are entitled to have observed and obeyed at 
the earliest moment it may be properly done, the admin- 
istrator cannot certainly demand as a legal right that it 
shall be continued from term to term until all suits and 
proceedings brought before it was filed, which have not 
been reached for want of time, are disposed of on the 
regular calls of the docket. 

There was no error in the action of the court sustaining 
appellee’s exeeptions to appellant’s answer. The allow- 
ance for the support of the widow and child of the 
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intestate, made by the court at a previous term, was a 
judgment which could not be questioned except by a 
direct proceeding for this purpose. (Pitner v. Flanagan, 
17 Texas, 7; Gray v. McFarland, 29 Texas, 163.) Nor 
can this be done by an answer to an application to the 
District Court, in the exercise of its probate jurisdiction, 
for payment of a claim against an estate. (Smith v. 
Downs, decided at the present term.) Aside, however, 
from this, the allowance for the year’s support, given by 
the law to the widow, is not subject to the demand of 
creditors, and the appellant has no color of right to offset 
it by any claim which the estate of her deceased husband 
might be entitled to against her separate estate. By the 
act of May 27, 1873, to amend the act of August 15, 1870, 
prescribing the mode of proceedings in the District Court 
in matters of probate, it is enacted, ‘‘ That in every ques- 
tion of disputed fact, any party interested in the estate or 
administration shall, on demand, be entitled to a jury.”’ 
And if it appeared from the record that appellant relied 
upon, or brought to the attention of the court, this general 
denial of the matters alleged in appellee’s motion with a 
view to contest the same, and demanded a trial by jury, 
it may be a jury would have been allowed him, although 
all the facts which appellee was required thereby to 
establish in support of the motion may have been shown 
by the record. For if no funds had come into appellant's 
hands with which he could have paid the amount allowed 
appellee by the order of the court, this would be matter 
of defense which he should have averred in his answer. 
The order of the court, the length of time which had 
elapsed, would, we think, in the absence of such denial, 
in connection with the fact that his annual returns, which 
are not before us, may have shown that he had funds in 
his hands, authorize the conclusion that appellant should 
be required to obey the order of the court. 

The record, however, does not distinctly show that ap- 
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pellant demanded a jury, though it may be inferred from 
the bill of exceptions, by which it is shown, that one 
of his objections to the motion being taken up at the 
time was, that ‘‘the matters involved were of such a char- 
acter, as disclosed by pleas in defense, as to require the 
intervention of a jury,’’ and that the juries had been dis- 
charged. But this appears to have been when the mo- 
tion was called up, and before the court had sustained 
appellee’s exceptions to answers alleging the matters of 
fact, to which we think reference must have been intended 
in that part of the bill of exceptions to which we have re- 
ferred. And as we cannot say that it clearly appears 
from the record, that after these exceptions were sus- 
tained, appellant either asked or desired a jury, we think 
subsequent matter set out in the bill strongly supports 
this conclusion, and also goes far to show that appellant 
did not, on the hearing, present to the court or rely upon 
his general denial. For without stating what proof was 
offered, or that any was offered on his part, he excepts to 
the ‘‘rulings of the court in the cause sustaining plain- 
tiffs exceptions to defendant’s answer, and awarding 
judgment in favor of plaintiff for what she claimed with- 
out hearing proof of the matters in dispute, further 
than such as plaintiff saw fit to offer in support of her 
claim.”’ 

Appellant’s exceptions to the motion do not appear 
from the record to have been brought to the attention of 
the court, and must, therefore, be regarded as having 
been abandoned. And although it is not clearly and ar- 
tistically stated in the motion, that appellant had funds 
in hand with which to pay the amount ordered by the 
court, yet it is sufficiently so to sustain the judgment. 
And as there is no statement of facts in the record, we 
cannot conclude that the judgment was not sustained by 
the evidence. 

The statute authorizes the judgment of the court order- 
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ing execution against appellant. (Paschal’s Digest, Art. 
5691.) 

There is no error in the judgment, and it is therefore 
affirmed. 


AFFIRMED. 


White, Smita & BALDWIN v. Downs, EXECUTOR OF 
CoyLE, AND WatTT, ADMINISTRATOR OF CUTHBERT- 
SON. 


On REHEARING. 


. The opinion and reasoning for a judgment in the Supreme Court form no 
part of such judgment, nor is a judgment of reversal remanding for a 
new trial final between the parties, nor conclusive of their rights. 

. The vendor's lien arises by implication as a natural equity creating a con- 
structive trust in the vendee, that he should not keep the estate without 
paying for it; it arises and exists at the time of the sale, and results 
from the sale on credit without security. 

. The transfer by delivery of a note secured by the vendor's lien, payable 
to bearer, passes the lien. 

. The transfer of a note payable to bearer, and secured by the vendor’s lien 
as collateral.to secure a less sum than the note so transferred, carries 
with such transfer the lien, and also the right to priority of payment 
out of the sum realized on such collateral and the security therefor. 

. The vendor's lien is not lost by an unsuccessful suit by attachment upon 
other property, nor as between parties by any mere failure to sue. 

}. A failure to obtain satisfaction at law has never been held good cause for 
refusal of equitable relief. 

. The priority of payment out of a note and its security, which passes by 
the transfer of a note payable to bearer, and secured as collateral to se- 
cure a less sum, can be enforced as to the security against a lien of equal 
standing retained by the party so transferring such collateral. 

. See discussion of facts in legal proceedings with reference to diligence in 
asserting claims against an estate and against a security by one holding 
such claim as collateral. 


APPEAL from Harrison. Tried below before the Hon. 
J. W. Pope, special judge. 
' 15 
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Henry G. Hall, for ‘appellants, cited Story’s Equity, 
Secs. 633, 634, 642, 645, 1035, 1226; 19 Texas, 500, Me- 
Alpin v. Burnett; 23 Texas, 442, Nesmuth v. McLemore; 
3 Mich., 295, Thurbur v. Jewett; 1 Comst., 496, Butler v. 
Miller; 11° Texas, 82, Jordan v. Hudson; 19 Texas, 444, 
Sublett v. McKinney; 16 Texas, 232, Hicks v. Bailey; 
Paschal’s Digest, Article 4787, Note 1072; 2 Rob. La., 
243, Salzman v. His Creditors; Edw. on Bail., 237; 6 Texas, 
162, Knight v. Holloman; 16 Peters, 11, Swift v. Tyson ; 
Story on Prom. Notes, Secs. 186, 284; Story on Bills, 
372; Story on Cont., 725; Edwards on Bail., 199, 223, 237, 
260; 11 Wall., 253, Levy v. Stewart; Story’s Conf. Laws, 
Secs. 538, 539, 554; 25 Texas, 247, Bedwell v. Thompson; 
8 Texas, 257, Drake v. Brander; 24 Texas, 240, Parker 
County v. Sewell; 16 Texas, 447, Robertson v. Paul; 28 
Texas, 548, Niblett v. Shelton; 19 Texas, 513, Murray v. 
Able. 


Wm. Steadman and H. McKay, for appellees. 


McApoo, J.—The matters embraced in this case have 
been twice adjudicated in this court before; and as the 
judgment here appealed from is in accordance with those 
adjudications, we affirm the judgment of the court below 
in all things. 


Walton & Green, for appellants, for rehearing. 
ON REHEARING. 


GRAY, ASSOCIATE JUSTICE.——This cause was before the 
Provisional Supreme Court in 1870, and is reported in 33 
Texas, 421. Counsel for appellees claim that the opinion 
and judgment then delivered and pronounced are conclu- 
sive of this case. The cause and parties are the same; 
but if we understand the complex, voluminous and mul- 
tifarious pleadings, interventions and reconventions. in 
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the several consolidated suits, with the numerous excep- 
tions, exhibits, etc., repeated time and again in various 
forms, in the record now here, which tend to confusion 
rather than to plain and clear statement of the issues in- 
tended to be made, we find quite a new and different case 
made by the proceedings had after the judgment of 1870, 
which remanded the cause for a new trial. 

But if this is the same case as that formerly before the 
court, it isa misnomer fo call the opinion and a simple 
judgment of remand for a new trial res judicata. The 
opinion delivered may properly control the lower court, 
and ordinarily should do so, and would undoubtedly, on 
the same facts, be entitled to great weight on a second 
appeal tothis court. But the opinion or reasoning for 
the judgment is no part of it, and the judgment itself is . 
not final between the parties, and therefore is not conclu- 
sive. 

This view is illustrated by the history of the case of 
Layton and Hall, reported in 10 Texas, 57; 16 Texas, 279; 
and 25 Texas, 204. Inthe two former opinions a majority 
of the court held a doctrine on a question of evidence 
which was decisive of the case. This was unwillingly 
followed by the district judge who presided on the third 
trial, and yet, on a third appeal, that very doctrine was 
expressly repudiated as erroneous, and the cause again 
remanded. If there was no res judicata in that cause, 
it is plain there is none in this. Upon remand the cause 
was still before the court, the pleadings subject to amend- 
ment, and additional evidence admissible—all of which 
appear by the record now here, materially affecting the 
relative rights and duties of the parties. 

The case now here, as shown by the facts and history 
of proceedings had, seems to be substantially as follows: 
John Watt sold and conveyed by absolute deed to Coyle 
a tract of land in Harrison county, in consideration of 
which Coyle executed to him three promissory notes, of 
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the same tenor and date, except that they fell due at 
yearly periods, on January 1, 1859, 1860, and 1861. The 
notes were made payable to bearer, for the sum of $2473.33 
each, and expressed on their face the consideration for 
which they were given. The first note was paid, but the 
second and third were transferred before maturity, by de- 
livery to one Cuthbertson, who then resided in or near 
Caddo parish, Louisiana. Hetransferred the second note 
by delivery to appellants, as collateral security for a debt 
on account to them, as merchants, also residing in Caddo 
parish, at Shreveport. Their agent gave a receipt for the 
note, bearing date January 24, 1860, saying in it, ‘‘ which 
I promise to sue for or return to him; my lawyers are 
Harris & Denson, Shreveport, Louisiana ;’’ and signed it 
as agent for appellants. 

The facts as to transfer of the note as collateral secu- 
rity did not appear, by pleading or evidence from either 
party, on the former trial. In February, 1860, appel- 
lants, by the attorneys named in the receipt, instituted 
suit on the note in Caddo Parish District Court, alleging 
that they were holders and owners of it by transfer from 
Watt, the payee; and procured an attachment, which was 
levied on personal property of Coyle, found there, of 


.greater value than the sum of the note. Coyle was cited 


and answered, and he regained possession of the proper- 
ty by giving a release or replevy bond, with two sureties. 
He defended, and postponed trial of this suit until the 
war between the States and stay laws suspended suits for 
debt in Louisiana and Texas. Coyle died in 1862, and 
Downs became administrator on his estate in Texas in 
1863. The suitin Louisiana was revived after the war 
against an ancillary administrator appointed there, and 
judgment for appellants rendered, in February, 1868, for 
the debt, with only’five per cent. interest ; but unfortu- 
nately, as fully appears from the evidence, the ancillary 
administrator had no estate, and the sureties on Coyle’s 
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replevy bond had become insolvent, so that appellants re- 
alized nothing by that attachment suit. 

Cuthbertson also instituted suit against Coyle, in March, 
1861, in Harrison District Court, upon the third note, in 
which suit he claimed the security of the vendor’s lien on 
the land. This suit was also defended until after Coyle’s 
death, suspended during the war, and judgment not re- 
covered until June, 1868, against his executor, with a de- 
cree for sale of the land. 

Meantime appellants had also instituted suit on the 
second note in that court against Coyle’s executor, in 
April, 1867, alleging their ownership of it, and also 
claiming the vendor’s lien; and in July, 1868, they 
amended by setting up the judgment recovered in Louis- 
iana in aid of their claim. But Cuthbertson’s adminis- 
trator, Watt, having recovered his judgment and decree, , 
now intervened in appellant’s suit, resisting their recov- 
ery, mainly on the ground that they had lost or aban- 
doned their right to the vendor’s lien by reason of their 
suit and levy of attachment on personal property and 
proceedings in Louisiana. Judgment was rendered, and 
appellees appealed. 

After the opinion of the court sustaining this defense 
and remanding the cause, both parties amended their 
pleadings. Appellants amended, setting out their claim 
of debt against Cuthbertson’s estate by account (after- 
wards acknowledged by his note for $1010, given as part- 
ner of one McMakin, on the eighth of December, 1861), 
for which the Coyle note had been transferred as collat- 
eral security, and claiming judgment to the extent of that 
debt as a lien on Coyle’s land in preference to Cuthbert- 
son’s claim. But Watt, administrator of his estate, also 
amended, claiming that by reason of appellants negli- 
gence in prosecuting their suit and note against Coyle, 
they had lost all right to lien and debt as against Cuth- 
bertson’s estate, and were liable in damages for the dif- 
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ference between their debt against Cuthbertson and the 
amount of the note on Coyle. 

It further appears, that after the remand the interve- 
nor, administrator of Cuthbertson, applied to the court, 
in the administration of Coyle’s estate, for an order to 
the executor to sell the land in satisfaction of the Cuth- 
bertson judgment of June, 1868. This was resisted by 
appellants, who appeared for that purpose, asserting 
their right and pendency of their suit. The court or- 
dered the sale in satisfaction of Cuthbertson’s decree, 
and it was advertised, but sale was stayed by injunc- 
tion sued out by appellants. This suit was answered in 
vacation, and the injunction dissolved by an interlocu- 
tory judgment, but requiring a refunding bond of ap- 
pellees before selling under the order of sale, and re- 
taining the suit for final hearing ; also ordering it to be 
consolidated with the former suit pending between the 
parties. The refunding bond was given, and the land sold 
by the executor of Coyle—the intervenor as administra- 
tor of Cuthbertson, and his attorneys, becoming the pur- 
chasers. The land sold for less than the amount of the 
Cuthbertson note and judgment. And in this connec- 
tion it is to be noted, that it also appears that Coyle’s 
estate had become insolvent in 1865, as a result of the 
war and emancipation. 

On final hearing the injunction suit was dismissed on 
demurrer of the intervenors. The question of damages 
for its wrongful issue was submitted to the jury, along 
with various other special issues of law and fact. These 
it will not be necessary now to notice further than to say 
that the most material of them were found contrary ta 
eur view of the evidence and law of the case. The result 
was judgment for appellants, against Coyle’s insolvent 
estate, for the whole sum of the note held by them, with- 
out the benefit of the vendor’s lien; refusal of all relief 
against Cuthbertson’s estate for his debt to them; and 
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judgment in reconvention for damages in favor of Cuth- 
bertson’s estate, against appellants, for $3047.14, being the 
difference, with interest, between the debt of Cuthbertson 
to them and the whole amount of the note against Coyle 
held by them as collateral; and also for $250 damages 
against appellants and their sureties on injunction bond 
for wrongfully suing out the injunction against the sale 
ordered, and also for costs of suit. 

Motion for new trial was made and overruled ; and the 
errors assigned require consideration of the material ques- 
tions arising on the entire record, and facts, as they appear 
tous. This we will proceed to do in their natural order 
and sequence. 

It is not denied that the vendor's lien on the land sold 


to Coyle existed as security for the payment of the notes | 
of Coyle to John Watt, given in consideration for the , 


land. ‘That lien arose by implication, as a natural equity 
creating a constructive trust in the vendee, that he should 
not keep the estate of another without paying for it. The 
doctrine is borrowed from the civil law; but in England 
it was. only maintained in equity when the vendor had 
exhausted his remedies at law and failed to obtain satis- 
faction of the debt. In America the doctrine generally 
held is more enlarged and more like that of the civil law— 
that this lien arises and exists at the time of the sale, and 
results from the sale on credit, without other security, 
regardless of the subsequent inability of the purchaser to 
pay, or of failure to compel him to do so by suit at law. 
Certainly such is the result of the decisions heretofore 
made in Texas; and it logically follows, that a failure to 
obtain satisfaction by other legal process does not destroy 
the lien, but rather tends to strengthen the natura] equity 
upon which it is founded. 

The vendor’s lien, however, properly understood, is not 
in all respects the same as the express lien often reserved 
in deeds of conveyance for payment of purchase money, 
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nor as strict mortgages or deeds of trust for it, nor yet 
as the security held by a vendor who has only givena 
bond for the title. These are often confounded with the 
vendor’s lien, because security of the purchase money is 
common toall of them. But the vendor’s lien arises wholly 
from inference or implication (Wynn v. Flanagan, 25 
Texas, 778), which is invisible and cannot be recorded ; the 
others are from express contract, visible to all, and may be 
recorded. All of the same consequences do not therefore 
necessarily result, as to assignees or holders of the debt 
secured by the vendor’s lien, nor as to purchasers of the 
Jand liable to it, as between the original parties and priv- 
ies, as do often occur in the cases of express lien by con- 
tract. 

One result, which is ordinarily common to all classes of 
securities, is, that a transfer or assignment of the debt 
carries the benefit of the security also, unless the contrary 
appear to have been the intention of the parties. This has 
been held to be so as to the vendor’s lien, and was so held 
in this case—33 Texas, 425. (See also Moore v. Raymond, 
15 Texas, 554; Murray v. Able, 19 Texas, 213; McAlpin 
v. Burnett, 19 Texas, 500.) 

An assignment of a debt may be by parol as well as by 
deed. (2 Story’s Eq. Jur., Sec. 1047, and cases cited in 
note.) In the cases of Murray v. Able and McAlpin v. 
Burnett, above cited, the transfer was by delivery of a note 
payable to bearer, as in this case of both notes to Cuth- 
bertson. He then held the vendor’s lien for both of them. 

There was, however, not only a transfer of the note first 
falling due by delivery to appellant, but a contempo- 
raneous agreement between them and Cuthbertson, the 
intention and legal effect of which becomes material. 
That agreement was, that appellant should hold it as col- 
lateral security for the debt of $1010 from Cuthbertson to 
them, and that they they should sue on and collect it, 
the proceeds of course to be applied to pay that debt. 
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It is clear that the main purpose of this agreement was to- 
secure appellants in payment of Cuthbertson’s debt to 
them ; and that, too, from proceeds of the note first 
falling due, having lien on the land. It is not legitimate 
to presume that Cuthbertson intended to conceal the exist- 
ence of the lien, and reserve it exclusively for the third 
note, which he retained ; for honesty and fair dealing are 
to be presumed in preference to fraud or concealment. 
‘The intention of the parties seems to have been what the 
legal effect of their agreement also is believed to have 


been. Courts of equity uphold such assignments and.. 


carry out their intention. ‘*Thus, for instance, if A., 
having a debt due to him from B., should order it to be 
paid to C., the order would amount in equity to an assign- 
ment of the debt, and would be enforced in equity, 


although the debtor had not assented thereto. The same - 
principle would apply to the case of an assignment of 


a part of such debt. In each case a trust would be 
created in favor of the equitable assignee on the fund,. 
and would constitute an equitable lien upon it.”’ (1 Story 
Eq. Jur., Sec. 1044, and notes.) So, also, we apprehend, is: 
the case where the debt is secured, that the benefit of the 
security would first inure to the assignee in preference to 
the retained claim on the property by the assignor. We 
conclude, therefore, that at the time of the transfer and 
agreement the appellants acquired not only the benefit. 
of the vendor’s lien, but also right to priority of payment 
of their debt against Cuthbertson from the proceeds, over 
the interest he still had in the surplus, and also over the 
lien attaching to the third note retained by him. 

The question then arises, have appellants lost. their 
right to the lien then held by them? It is insisted that 
they have; first, by the suit by attachment and levy on 
sufficient personal estate of Coyle in Louisiana in their 
own names as owners, and by negligence in prosecut- 
ing that suit to satisfaction ; and second, by negligence 
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in suing Coyle’s estate in Texas in their own names, and 
not suing for the lien before Coyle’s estate became insol- 
vent. 

As to the first ground, appellees have the opinion in 
this cause reported in 33 Texas, which virtually sustains 
their position as the case was then presented. The rea- 
soning there, however, does not satisfy our minds. It is 
not perceived how that suit in any way injured the inter- 
ests of Cuthbertson in any respect. It was at most an 
attempt to gain additional security by attachment, and 
perhaps enforce earlier payment. Had it been successful 
by payment of the debt by Coyle himself, the security 
for Cuthberson’s retained note would have been doubly 
increased, it is true; but, if unsuccessful, the rights of the 
parties remained as before, unaffected by it. That suit 
appears to have been prosecuted with ordinary diligence. 
It was delayed by Coyle’s defenses until the war; the 
property attached was released by the replevy bond and 
security, and it then remained suspended, as most suits 
for debt were in Texas also, until the close of the war. 
Coyle having died, it was revived in 1866, and judgment 
obtained against his ancillary administrator in February, 
1868, some months before Cuthbertson could recover judg- 
ment in his suit against the same party in Texas, insti- 
tuted also before the war. Appellants were certainly as 
diligent in their suits in Louisiana and Texas as he and 
his administrator were in the other. But it is said they 
might have made the debt from the sureties on Coyle’s 
replevy bond in the Louisiana suit. As matter of fact 
this now appears not to be true ; but if true, it is not per- 
ceived how that would have relieved Cuthbertson. The 
sureties so paying the debt to appellants would have 
been subrogated to their rights and security of the vend- 
or’s lien, and could have enforced it against Coyle and 
Cuthbertson, as appellants could. (Jordan v. Hudson, 11 
Texas, 82; Hicks v. Bailey, 16 Texas, 232; Sublett v. 
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McKinney, 19 Texas, 445; Black v. Epperson ef al., 
ante, 162.) Appellees, therefore, have not been injured 
by the failure of appellants to get payment in that suit, 
and their right of lien was not lost or abandoned by it. 
A failure to obtain satisfaction at law has never been held 
good cause for refusal of equitable relief, but rather as 
strengthening the right to it. Whatever may be said of 
this view, on the case.as formerly presented, there can be 
no doubt of the conclusion on the new facts now appear- 
ing. 

As to the second grounds of negligence alleged, the 
suit of appellants against Coyle’s estate in Texas was in- 
stituted in 1867 on the note, in their own names as owners 
of it. They were so to all intents as against Coyle, and 
as against Cuthbertson until he paid the debt for which 
it had been transferred by him as collateral security. 
They had no reason to anticipate opposition from his 
representatives, and no other party could object to their 
right as owners. It was more the duty of the intervenor 
to set up Cuihbertson’s interest than appellants’, or, at 
least, as much as theirs, for it was immaterial whether 
appellants’ suit was prosecuted in their own names against 
Coyle’s estate, or for the benefit of themselves and Cuth- 
bertson. They were responsible over for any surplus 
over his debt to them which they might collect; but if 
there was any doubt of their responsibility, then it was 
the interest, if not the duty, of the administrator of Cuth- 
bertson to intervene for the purpose of making the interest 
of the estate known and protecting it, but not his duty to 
resist appellants’ recovery in toto. Why the real facts 
were not earlier disclosed by the administrator may be 
attributed to his ignorance of them, and excuse his first 
opposition to appellants’ claim ; but after the disclosure 
of them, some other motives must be found for his con- 
tinued opposition, not only to their claim of lien and pay- 
ment of a just debt due from Cuthbertson, but actually 





236 Wuite, Smira & BALDWIN v. Downs. [ Austin, 





Opinion of the court on rehearing. 





for damages on the ground of negligence in not collecting 
their debt from Coyle.: If there be any cause, legal or 
equitable, for such a result, it ought to be made very 
manifest to a court of equity. 

The diligence used in prosecuting the Texas suit by ap- 
pellants against Coyle was as great as that of the inter- 
venor in his suit for the same purpose. During the war, 
while the Louisiana suit was pending, appellants may 
reasonably be excused for not presenting their claim to 
the executor of Coyle in Texas for allowance. It cannot 
be presumed that he would have allowed it; and if he 
had, the stay laws would have prevented its enforcement 
by suit for sale of the land or property of Coyle. The 
subsequent insolvency of his estate resulted from causes 
which no diligence could have prevented. It is not 
shown that there was less degree of diligence than cred- 
itors generally used in such cases, so as to make appel- 
lants chargeable with gross neglect. Moreover, the prom- 
inent fact appears, that they did recover an equitable 
judgment and decree in July, 1868, at the same term 
when intervenor recovered his, in spite of his interven- 
tion and opposition ; and that this judgment was reversed 
on the appeal of appellees, which has caused all the sub- 
sequent litigation and delay. Under such circumstances, 
it cannot be reasonably and justly held that appellants 
have lost their lien; and much less that they have lost 
their debt against Cuthbertson, and are liable to damages 
for negligence. We are of opinion that appellants are 
entitled to their interest in the note held by them, and the 
vendor’s lien to the extent of the debt of Cuthbertson, 
with interest on it, as against his estate ; and to prior satis- - 
faction for that amount from the proceeds of sale of the 
land, in preference to the interest in that note, and the 
third note retained and held by Cuthbertson ; unless ap- 
pellants are concluded by the subsequent proceedings 
had in relation to the order of sale of the land. 














1874.) Wuttre, Suita & BALDWIN vy. Downs. 237 





Opinion of the court on rehearing. 





As the suit of appellants was still pending when appli- 
cation was made by intervenor, in the matter of the estate 
of Coyle, for an order of sale, it would seem to have been 
unnecessary for appellants to oppose it, as purchasers 
pendente lite would be charged with notice of appellants 
claim. 

Indeed, it is questionable whether they had the right 
to appear, as they were not acknowledged creditors of the 
estate. But they did appear by attorney, and were al- 
lowed to oppose the order of sale. That order does not 
decide that they had no right or interest ; nor was it com- 
petent for the court so to decide in that special proceed- 
ing. It does not, therefore, conclude the rights of ap- 
pellants, which were then involved in the suit pending in 


the same court, in exercise of its general jurisdiction. , 


The subsequent suit for injunction by appellants may 
also have been unnecessary for the protection of their 
rights, for the same reason, that their suit to enforce their 
lien was still pending. But we cannot say that it was 
wholly unwarranted, and the special judge decided prop- 
erly that it should be consolidated with the pending suit. 
It does not appear to us to have been such an injunction, 
wrongfully sued out for delay, as would justify dam- 
ages to be assessed against appellants; and in the view 
we have taken of the case, the injunction should have 
been reinstated on the final hearing, or else the parties 
to the refunding bond should have been adjudged to 
pay the debt and interest due from Cuthbertson’s estate, 
which was liable for its payment, at least to the extent 
that it realized from the proceeds of that sale in the land 
or money. 

The court is of opinion, that the verdict found on ma- 
terial issues was without evidence and contrary to the 
law, and that the decree rendered was erroneous. It is 
therefore reversed, and the cause remanded for a new 


trial. 
REVERSED AND REMANDED. 
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KE. M. Conuins v. Tuomas F. Cook. 


1. In a suit by the executor to enforce a vendor’s lien against one who had 
purchased from the vendee, the declarations of the :testator that he 
held no lien on the land are admissible in evidence for the defend- 
ant, if in purchasing he had by such declarations been induced to be- 
lieve, or had been strengthened in the belief, that the land was free from 
the vendor's lien. 

2. Where improper evidence has been admitted without objection, it is the 
duty of the party whose interests are jeopardized by it to move that it 
be excluded from the consideration of the jury; if this is not done, the 
objection to its adinission, raised for the first time on motion for a new 
trial, will not be considered on appeal. 

3. Though a vendor may design the perpetration of a fraud upon his credit- 

ors in making a sale, yet if the purchaser has paid a sufficient considera- 

tion, in ignorance of the fraudulent design, he will be protected in his 
purchase. 


4 _...4 4 It is not error to submit special issues in a charge to the jury if they be 
AA 
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L egixen in a clear and proper form on the issues raised by the pleading. 
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Miebeay, from Houston. Tried below before the Hon. 
Leroy W. Cooper. 

Emeline M. Collins, as the executrix of the will of 
Thomas P. Collins, brought suit in January, 1872, against 
Thomas F. Cook, on two notes for $514.28, which were 
executed, one for $500, in July, 1866, and the other for 
$14.28, in April, 1863. The notes were alleged to have 
been purchased in due course of trade. The note for $500 
is as follows: 


** $500. CRrocKET?, 17 July, 1866. 
“On the first day of January next I promise to pay 
Stilwell Box, or bearer, five hundred dollars, with ten per 
cent. per annum interest from first day of January, 1861 
(sixty-one), until paid, being in part payment of 400 acres 
of land purchased from him on 24th August, 1859. 
(Signed) ‘* Jon Cook.”’ 


The petitioner alleged that John Cook conveyed the 
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land to his son, Thomas F. Cook, on the first of June, 


1869, with full notice to the vendee that a portion of the . 


purchase money was unpaid, and of the equities and 
rights of the petitioner ; that John Cook was at the time 
largely indebted, ‘‘and did illegally make conveyance of 


all his said estate and effects that was subject to the pay-’ 


ment of his aforesaid debt to his said son, he, the said de- 
fendant, well knowing, conniving and participating in the. 
said fraudulent transaction ;’’ that John Cook died, leav- 
ing no estate with which the satisfaction of his said debts 
could be obtained, except the assets placed in the hands of 
defendant, who never had administration on his estate; 
that the effects received by defendant were amply sufli- 
cient to pay off the claims against the estate; that de- 
fendant had squandered them, and thereby made himself 


liable for payment of the debts. The enforcement of the - 


vendor's lien was prayed. 

The defendant, Thomas F. Cook, in his answer, plead 
payment of the note, specifying when the payment had 
been made, and alleged that he was an innocent purchaser 
without notice of the existence of any lien on the land. 

On the twenty-seventh of August, 1872, plaintiff 
amended, and alleged that the transfer from John Cook 
to defendant was without valuable consideration and was 
intended as a gift. 

On the ninth of August, 1873, the defendant amended, 
denying all fraud and collusion in the purchase, and al- 
leging the payment of a valuable consideration, without 
knowledge of any lien. 

The plaintiff on the trial read in evidence a deed from 
Stilwell Box and his wife to. John Cook, conveying the 
land on which the vendor’s lien. was claimed, bearing 
date August 24, 1859, and a deed from John Cook to 
Thomas F. Cook, the defendant, which was witnessed by 
Stilwell Box, of. date June 1, 1869. . The deed to Thomas 


_F. Cook expressed a consideration of four hundred dol- . 
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lars paid. The deed from Box and wife reserved no lien 
on the land, but recited in the usual form the payment of 
the purchase money. After reading the notes sued on, 
plaintiff closed. 

The defendant, Thomas F. Cook, introduced Marion 
Box, who testified to some sort of settlement or payment 
of money by Hope Cook, a son of John Cook, to Collins, 
‘about February, 1864, just before Hope Cook left for the 
army. Wiley Cook testified that not more than two or 
three weeks before Hope Cook left for the army he saw 
John Cook, deceased, give to his son some money, which 
he said was three hundred dollars, to carry to Thomas P. 
Collins. Ben. Cook, a freedman, testified to the same fact. 

Samuel Goodman testified that about January or Feb- 
ruary, 1864, he heard a son of John Cook tell the de- 
ceased, Collins, that he wanted to make a settlement for 
his father. Collins was unable to find the note, where- 
upon the son paid an amount of money to Collins, re- 
marking, ‘‘ Here is the money, and when you find the 
note you can send it to my father.’’ 

One witness, Wootters, in January, 1867, was desirous 
to secure himself by trust deed on the land for supplies 
furnished John Cook, and inquired of Thomas F. Cook 
if there was any encumbrance on the land, who answered 
that he thought not, but that Stilwell Box could tell. 
Stilwell Box, being inquired of by both of them, informed 
them that he had transferred the note to T. P. Collins. 
Witness afterwards inquired of Collins if he held any 
lien on the land, and was answered that he did not. This 
answer he communicated to Thomas F. Cook, and Woot- 
ters received a trust deed on two hundred acres of the 
land, and now holds deed from defendant to the same. 
No exception was taken on the trial to any portion of this 
witness’ testimony. 

The last witness was corroborated in his testimony by 
that of defendart, who swore, in addition, that he pur- 
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chased the land on the faith of what Collins had told 
Wootters in regard to there being no lien, and also what 
his father had told him, but did not inquire of Collins in 
person ; that he Knew of no claim against the land ; that 
his father, at the time of the purchase, owed him largely 
for supplies and provisions, which debt was canceled 
by the conveyance, in addition to which witness was to 
pay off the trust deed held by Wootters, which he did, 
and bought other supplies, and paid for his father other 
debts to amount of the purchase money ; that he had set- 
tled up ‘‘ pretty much all the debts’ he thought his father 
owed; that John Cook died in September, 1869, and 
owned a wagon and two horses, and some plough-gear 
and farming utensils—all old ; that no administration was 
had on his estate; that the land conveyed to Thomas F. 


Cook by his father was three hundred and seventy-five ' 


acres, worth $2.50 or $3 per acre, and that witness had 
paid on the land, and in liquidating debts for his father, 
over fifteen hundred dollars. 

The plaintiff then introduced L. E. Downs, who testified 
that John Cook, in 1867, owed him a considerable amount 
of money, and, at the request of John Cook, he disposed 
of all Cook’s cotton under an agreement to pay the pro- 
ceeds pro rata on all Cook’s indebtedness, and that Cook 
mentioned, among others, a debt to Collins, on which 
witness made a pro rata payment, the amount not re- 
-membered. 

James Collins, who was a clerk for Thomas P. Collins 


in 1867, was also introduced, who testified to the making’ 


of a payment by Downs, in 1867, on the note sued on. 
The court, after stating the case, instructed the jury as 
follows: 
“The jury will, as you believe from the evidence, 
answer the following questions:" 1. What is the amount 
of the principal and interest of the two notes sued on (if 
anything) after deducting any and all credits and pay- 
i6 
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ments you may believe to have been made upon the 
land, and what amount of this sum is the purchase money 
of the tract of land described in plaintiff's petition (if 
any) ? 

“2. Did the defendant, Thomas F. Cook, purchase 
from and pay his father, John Cook, for the tract of land 
here in controversy, or was the conveyance made by John 
Cook to the defendant fraudulently and made without 
consideration ¢ 

‘**3. If the defendant purchased the land, did he know 
that Thomas P. Collins, at that time, was claiming a ven- 
dor’s lien upon the land. 

‘Upon the question of notice, if there are any facts 
stated in the deed read to you as evidence going to show 
that the purchase money of the land was not paid, that 
of itself would be notice to the defendant, and he could 

not be an innocent purchaser ; or, if the facts show that 





there were circumstances within the knowledge of the de- 
fendant that would have put a reasonable man upon in- 
quiry as to the fact of the payment of the purchase 
money of the land, and he failed to make such inquiries, 
or that he did make the inquiry and found that the pur- 
chase money was not paid, then he could not be an inno 
cent purchaser. 

‘*But if he, the defendant, did inquire of T. P. Collins 
himself, or by any other, as to whether he held a'vendor's 
lien upon the land, and that Collins declared that he held 
no such lien upon the land, and that subsequently to 
this the defendant, acting upon tliis information received 
from Collins, purchased the land, then and in that case 
he, the defendant, would be an innocent purchaser, and 
avendor’s lien then held by Collins could not be enforced 
against such tract of land. 

“Tf John Cook made and executed the deed from him- 
self to the defendant upon the consideration alone that 
aft that, time he was due the defendant, and that said deed 
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was made for the purpose of extinguishing said indebt- 
edness, and at the same time other indebtness existed 
against said John Cook, more than his estate could pay, 
then this consideration would not be such as to carry the 
title; but if the defendant purchased the land from John 
Cook, and the consideration was that the defendant was 
to take up outstanding claims against the said John 
Cook, and that the defendant did this, then the consider- 
ation would be a good one, and the title would pass. 

‘‘A promissory note made by John Cook to Stilwell 
Box, as the purchase money of a tract of land, and that 
note being transferred to T. P. Collins by Cook, Collins 
could enforce the vendor’s lien against the land while 
owned and held by John Cook; and should Cook renew 
this note to Collins, it would not change or affect the 


rights of Collins as to his lien. But when the fact shows - 


that a deed was made by Box to John Cook, and from 
John Cook to the defendant, Thomas F. Cook, and these 
deeds show nothing upon their face about the purchase 
money in favor of the assignee of the note, it would be 
necessary for the plaintiff to allege and prove notice upon 
the purchaser of the existence of the lien. 

‘*The jury will consider all the facts as developed by the 
evidence, and from the same, under the rules here given, 
you will answer clearly and distinctly thes se several ques- 
tions propounded,”’ 

The verdict, in response to the first special issue, found, 
that there was due on the notes $635.32, and that $606.03 
of that sum was due as purchase money on the land. 
The responses of the jury tu the second and third special 
issues were as follows, viz.: 

‘*2. We, the jury, believe that the defendant, Thomas 
-F. Cook, did purchase from his father, John Cook, the 
land herein described and in controversy, and did pay 
him for the same. Wealso believe that John Cook did 
convey the said land to the defendant, Thomas F. Cook, 
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in good faith, and that he, said defendant, paid a valu- 
able consideration for the same. 

**3. We, the jury, believe that the said defendant, 
Thomas F. Cook, did not know that Thomas P. Collins 
claimed a vendor’s lien on said land at the time he pur- 
chased the same from his father, John Cook.’’ 

The plaintiff filed a motion for new trial and in ar- 
rest of judgment, both of which were overruled. The 
character of these motions is sufficiently indicated in the 
exceptions noticed in the opinion. 


Nunn & Williams and Jackson & Jackson, for appel- 
lant.—It is plain, that if the conveyance was fraudulent, 
it is void as to the creditors, and, of course, void as to 
the creditor seeking the collection of the unpaid portion 
of the purchase money of the land. (See Article 3876, 
Paschal’s Digest ; Castro v. Illes, 22 Texas, 479; Edring- 
ton v. Roger, 15 Texas, 193-6; Story’s Equity, Section 
369; Wood v. Chambers, 20 Texas, 253; Baldwin v. Peet, 
22 Texas, 715.) 

Also, it is equally plain, that a purchaser of real estate, 
seeking to protect himself against the equities of the 
creditor for the unpaid purchase money, must not only 
have bought in good faith, but also must have paid a 
valuable consideration therefor, without notice of prior 
liens or encumbrances. (See Briscoe v. Bronough, 1 
Texas, 326; Hawley v. Bullock, 29 Texas, 222; Watkins 
v. Edwards, 23 Texas, 447; Parker v. Foy & Florer, 5 
American R., 485, 486.) . 

Then, by what right had the judge to say, ‘‘Or was 
the conveyance made to John Cook fraudulently and 
made without consideration,’’ when he was seeking to 
elicit from the jury a response to the question whether 
Cook had paid a valuable consideration for the land. 
There is no portion of the general instruction that can 
atone for this egregious error, as this is the pointed, di- 
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rect question to which the jury is required to respond, 
and they will not be presumed to go beyond the terms 
employed in the interogatory to make up their answer ; 
indeed, if they did, they might not answer this categor- 
ical question. 

Suppose they had answered this question, that there 
was no fraud, and that appellee had paid a valuable con- 
sideration, does this entitle the appellee to judgment ? 
We think not, for the reason that they could not find for 
the appellant to the effect that a valuable consideration 
had not been paid, unless they proceeded further and 
found that the deed was fraudulently made, which they 
might be unwilling to do, especially when appellant's 
counsel did not deem it necessary to urge the matter of 
fraud as against a deceased party. 


No antecedent indebtedness from grantor to grantee ° 


constitutes a valuable consideration in law sufficient to 
defeat the equities of the original vendor for unpaid pur- 
chase money. (See Ayers v. Duprey, 27 Texas, 593; Dick- 
erson v. Tillinghast, 4 Paige, 215; Wright v. Douglass, 
10 Bard., 8. C., 97.) 

The law gives the equity in favor of vendor for unpaid 
purchase money. This equity may exist without a pre- 
tentious claim, as well as with it, and subsequent pur- 
chasers will be affected by it if they have actual or con- 
structive notice of the fact that the purchase money 
remains unpaid. (See Briscoe v. Bronough, 1 Texas, 326; 
McRimmon v. Martin, 14 Texas, 318; McAlpin v. Bur- 
nett, 19 Texas, 500 ; 2 Story’s Equity, Sec. 1224; 2 Wash- 
burn on Real Property, 88, 89; 4 Kent. Com., 155-6.) 

A party will, in many instances, be concluded by his de- 
clarations or conduct, which may have influenced the con- 
duct of another to his injury. A party is said in such 
cases to be estopped from denying the truth of his ad- 
mission; but to the application of this principle, with re- 
spect to the title of real property, it must appear, first, 
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that the party making the admission, by his declaration 
or conduct, was apprised: of the true state of the title; 
second, that he made the admission with the express in- 
tention to deceive, or with such careless and culpable neg- 
ligence as to amount to constructive fraud ; third, that 
the other party was not only destitute of all knowledge of 
the true state of the title, but of the means of acquiring 
such knowledge; and further, that he relied directly on 
such admission, and would be injured by allowing its 
proof to be disproved. (Page v. Arnim, 29 Texas, 72; 
Boggs v. Murced, 14 Cal., 367.) 





Moore & Spence, for appellee. 


DEVINE, ASSOCIATE JUSTICE.—Plaintiff, as executrix, 
brought suit against defendant in the District Court at 
the March term, 1873, to enforce the vendor’s lien on a 
tract of land claimed by defendant. 

The petition alleged that Stilwell Box had conveyed in 
1859 a tract of land in Houston county to John Cook; 
that plaintiff's testator, Thomas P. Collins, received the 
note for the unpaid purchase money from Box, for a val- 
uable consideration; that John Cook, the vendee, had 
. transferred his interest in the land in June, 1869, to de- 
fendant ; that the sale was fraudulent, intended to delay, 
hinder and defraud creditors; that it was made without 
consideration, and that defendant, at the time of and 
before his purchase, had notice of the vendor's lien 
then existing for the unpaid balance of the purchase 
money. 

Defendant answered, and, with other matters, denied 
all collusion or fraud ; asserted that he was a bona jfide 
purchaser for a valuable consideration ; that he purchased 
the land under the belief that there was no lien or encum- 
brance on it, and that the statements of the assignee and 
the holder of the note, Thomas P. Collins, that he held 
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no lien on the land, had influenced defendant in the be- 
lief that the land was not encumbered by any claim. 

There was a verdict and judgment in favor of defend- 
ant, a motion for a new trial, and in arrest of judgment, 
which were overruled, and an appeal taken. 

Of the twelve grounds of error assigned by appellant, 
itis only necessary to notice seven, as they embrace or 
cover the remaining five. 

The first ground of error is, *‘ The court erred in over- 
ruling plaintiff's exceptions to defendant’s pleas and de- 
fense.”’ We are unable to find any such exceptions in 
the transcript. 

The second assignment of error, ‘*‘The court erred in 
admitting testimony of James Wootters, as shown by 
plaintiff's bill of exceptions,’’ is not, as seen by an ex- 
amination of the bill of exceptions referred to, a cause of 
complaint. The question there presented is as follows: 
‘‘ Defendant's counsel offered to prove the declarations of 
plaintiff's testator, Thomas P. Collins, that he held no 
vendor’s Jien upon the land in controversy; to which dec- 
larations counsel for plaintiff objected, on the ground 
that such declarations were only the opinion of said Col- 
lins upon a question of law, and, further, that there were 
no pleadings to let in proof of an estoppel.’’ There was 
no errorin overruling this objection. It was admissible as 
evidence to show that defendant (from the declarations of 
Collins that he held no vendor’s lien) had been induced 
to believe, or strengthened in the belief, that the land 
was free from the vendor’s lien, as there was nothing on 
record to contradict it. The pleadings to let in proof, etc., 
were sufficient. 

The other objection raised to the evidence of Wootters, 
presented in the supplemental motion for a new trial, 
‘that Wootters was a party in interest, he having a deed 
to more than one-half of the land sought to be made 
liable, and was not competent to testify to the declara- 
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tions of a deceased party, in a suit with the legal repre- 
sentatives,’ etc., should have been raised on the trial. 
Wootters disclosed the fact, that he held in 1867 a deed 
of trust on two hundred acres of the land, and was at the 
time of trial the owner of the same by an absolute deed 
from defendant. These facts could, it is presumed, have 
been known by an.examination of the county records; or, 
when discovered on the trial, a motion could have been 
made to exclude his evidence from the consideration of 
the jury. This was not done, and the objection after 
trial came too late. 

The third error complained of, that ‘‘the court erred 
in its charges to the jury,’ is not sustained by an exami- 
nation of the pleadings, the evidence, or the charge. The 
charge of the court briefly stated all the material points 
relied on by plaintiff and defendant in their pleadings, 
and in general terms gave the law of the case clearly and 
properly to the jury. An objection is made to that por- 
tion of the charge which states, ‘‘or was the conveyance 
made by John Cook to the defendant fraudulently and 
made without consideration ;’ on the ground that the 
court required the jury, before they could find in favor of 
plaintiff, to be first satisfied that the conveyance was not 
only fraudulently made, but likewise made without a 
valid consideration to support the conveyance or deed. 
To test the propriety of this portion of the charge, it is 
necessary to look to the pleadings and the statement of 
facts. The plaintiff charged, and at great length repeated 
in her amended pleadings, that John Cook was greatly 
indebted —in fact, insolvent; that defendant not only 
knew these facts, but was also aware of the existence of 
the vendor’s lien; that, Knowing these facts, he obtained 
a conveyance from his father, with a view to defeat the 
vendor’s lien and creditors generally, and that he paid 
no consideration for the land so conveyed. 

The statement of facts shows that John Cook was large- 
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ly indebted at the time, and owned but little property; 
there was also evidence which showed that defendant had 
paid a valuable and sufficient consideration. In view of 
these facts, we are of opinion that there was no error in 
the portion of the charge complained of. To entitle the 
plaintiff to a verdict under the pleadings and evidence, 
it was necessary for the jury to be satisfied, not only that 
the transfer was a fraud on the rights of creditors, but 
that no sufficient consideration had passed from Thomas 
F. to John Cook, the vendor. A transfer without consid- 
eration to defendant could not be set aside by plaintiff, 
save on the ground that the vendor being largely indebt- 
ed—in fact, having no property worth noticing to pay his 
creditors at the time of the conveyance but the land in 
question—such conveyance by John Cook was in lawa 
fraud upon his creditors. 

If, however, John Cook had designed to perpetrate a 
fraud on his creditors by disposing of this land, and the 
defendant was not a party to his contemplated fraud, and 
paid a sufficient consideration, the conveyance would 
stand. 

The fourth assignment, that ‘‘the court erred in sub- 
mitting special issues to the jury,” is not apparent from 
an examination of the special issues presented in con- 
nection with the pleadings and evidence. Whatever ob- 
jections exist, or may be raised, against the abuses com- 
mitted under this mode of instructing or charging a jury, 
a sufficient answer to the objection that special issues 
were presented is found in Paschal’s Digest, Article 1469, 
and cases referred to in Note 565. In this cause the judge 
presented the main questions in a clear and proper form, 
and no exception was taken to the presenting of special 
issues by the court. 

The sixth ground, that ‘the court erred in refusing 
special instructions asked by plaintiff,’ was not error, 
as the special charges asked, so far as they had any 
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application to the case, had been given in the general 
charge. 

The ninth and tenth grounds of error, ‘‘ that the ver- 
dict is contrary to law, and is contrary to the evidence,”’ 
are best answered by a brief statement of the facts in the 
ease. The evidence shows that nearly ten years had 
passed between the date of John Cook’s purchase from 
Stilwell Box to the date of defendant’s purchase; that 
the deed from Box to Cook in 1859 was a warrantee deed, 
reciting the payment in full of the purchase money by 
Cook; that in all that interval of time (nearly ten vears) 
no claim of a vendor’s lien had been set up,-either by 
Box, while he held the note, or by his assignee, Thomas 
P. Collins. The reverse of this was shown by the decla- 
rations of Collins to Wootters (previous to his furnishing 
John Cook supplies, for which he obtained, in 1867, a 
deed of trust on two hundred acres of the land), that he 
(Collins) held no lien on the land. Again, the defendant 
did not arrive in Texas until seven years after this debt 
had been contracted; and when the deed was executed 
in June, 1869, to show the absence of any apparent fraud 
or secrecy, Stilwell Box, the original vendor and payee 
of the note, appears as one of the witnesses to the deed. 

The defendant testified that he paid four hundred dol- 
lars for the land, he taking it with the encumbrance of 
the trust deed in favor of Wootters, and embracing more 
than the half of the tract. 

This evidence was certainly sufficient to support the ver- 
dict, it being uncontradicted, or impaired in any degree, 
save by the fact that John Cook, when he sold the land, 
was owing several persons more than he was able to pay. 
The absence of any fraudulent intent on his part, if it 
were necessary for the defendant to prove a negative, is 
shown (by a witness for plaintiff), in a transaction in which 
his (Cook’s) honesty shines out in the latter part of his 
life, by the voluntary placing his cotton crop in the hands 
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of a merchant, with directions to sell and apply the pro- 
ceeds to the pro rata payment of all his creditors. The 
fact seems to have been lost sight of, that the plaintiff 
having nothing more than a tacit equity against the 
legal title of defendant, the burden of proof lay on her 
to bring notice home to defendant of fraud, actual or 
constructive, the knowledge of his secret lien, or that 
John Cook being largely indebted at the time of the 
transfer, defendant had not paid a sufficient considera- 
tion. (See McAlpine v. Burnett, 23 Texas, 649.) That 
the jury might, under a different view of the facts, have 
found for appellant, furnishes no reason for this court to 
disregard or set aside the verdict. There was evidence 
sufficient to sustain it; they had the witnesses before them, 
and all the circumstances connected with the transactions 
inquired into, in a clearer light and more complete in all 
the details than a statement of facts can ever show to an 
appellate court. ‘The judgment of the District Court is. 


therefore affirmed. 
AFFIRMED. 


Motion for rehearing overruled. 


A. H. McDonouai v. MAry anp P. H. Cross. 


t. An executor, with power to administer without control of the Probate 
Court, for the purpose of partition, and with the consent of the devisees, 
sold a tract of land on acredit of twelve months, giving a bond for title 
upon the payment of the purchase money, the purchaser giving separate 
notes for the prorortional amount of the purchase money to each de- 
visee interested in the land. Upon maturity of the notes one of the 
holders obtained a judgment and order of sale against the purchaser, and 
under same purchased the entire tract. J/eld, that such purchaser took 

only such title as was held by the judgment debtor; and the purchase 

money due the other devisees not having been paid, such purchaser took 
only an interest in the land proportionate to that the note upon which. 
judgment was rendered bore to the entire purchase money. 
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2. A judgment against an executor with power to administer without control 
of the courts of probate binds only such assets as are in his hands, and a 
sale under such judgment of land which had been partitioned among 
the heirs prior to the suit upon which judgment was rendered was void 

and passed no title. 


On REHEARING. 





€ 


8. It seems a reasonable if not necessary construction of wills authorizing 
executors to administer and settle estates independently of supervision 
and control of the probate jurisdiction of the courts, and where there are 
no terms of restriction upon their authority in the will, that they may 
do whatever is necessary for the full and complete settlement of the es- 
tate which they might do under the authority and order of the court if 
charged with the administration subject to its control by the will. 

4. Such executors may sell property for the payment of debts of the estate, 
or the discharge of any other trust directly or exclusively committed to 
them by the will; but doubtful whether such executors can make parti- 
tion of an estate, or sell land to effect a partition. 

5. Such executors may determine when to surrender the estate to the heirs 
or devisees, free from any claim thereto for the purpose of administra- 
tion; and upon such delivery of the estate to the devisees it ceases to be 
assets in the hands of the executors, but passes to the devisees, subject 
to the debts of the estate. 

6. Under a judgment against such executors subsequent to the delivery of 
the estate to the devisees, the estate so delivered is not subject to execu- 
tion, and a sale under such judgment, of such estate, would pass no title. 

. The delivery of property to the devisees, or the sale made by the execu- 
tor, with consent and approval of all the devisees, for purpose of distri- 
bution, passed the estate from the hands of such executor, and thereafter 
such estate was not assets, and the sale under execution against the ex- 
ecutor was void. 

8. Neither the devisees, nor a purchaser from them, or the executor, are 
chargeable with a knowledge of the debts of the estate, or the means in 
the hands of the executor for their payment. 

9. In theabsence of anything from which the contrary inference should be 
drawn, it is presumed that an executor assuming the trust of adminis- 
tering without control of the probate court does not surrender it until 
he has discharged all the duties which he knows are imposed on him; 
the judgment, therefore, against the executor would be valid, and bind 
any assets in his hands. 

10. The purchaser at executor’s sale, under such valid judgment, of land 

which had passed to the possession of the devisees, and so taking no 

title, having discharged such valid judgment, is entitled to be subro- 
gated to the rights of the creditor, and pursue the assets in the hands of 
the devisees. 
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11. The vendor's lien is an implied lien, a mere equity, incident to the con- 
tract for the sale of the land, if the purchase money be not secured 
otherwise ; but if an express lien is retained, or other security taken, 
unless it clearly appear that the implied lien is also retained, it is to be 
taken as waived. 

12. In case of an express lien or mortgage to secure the payment of differ- 
ent creditors, whose debts are due at the same time and are not by the 
mortgage or contract giving the lien placed on a different footing, neith- 
er of such creditors is entitled to a priority over the others, and in 
general all of such creditors are necessary parties in a suit to enforce 
the lien. 

13. While, as a general rule, the diligent creditor may have advantage over 
others of equal standing otherwise, still the vendor's lien for the purchase 
money due one of several vendors for his undivided interest in the land 
sold can only attach to his own interest in the land, nor can it be en- 
forced against the share of any of the other tenants in common holding 
a like security. 

14. The holder of the one of several notes given to the several devisees for 
the share to each respectively (title bond only having been executed to 
the vendee), having taken possession, after maturity of the notes, of part 
of the land, could not be evicted by one of the other tenants in com- 
mon, nor by one holding under proceedings to enforce the payment of 
one of the other notes against the land. 

15. In an action by one claiming the whole tract of land, under proceedings 
by one of several devisees holding such notes, the other devisees, 


or those holding such notes given to such devisees, could properly . 


intervene and set up their rights. 


APPEAL from Rusk. Tried below before the Hon. J. B. 
Williamson. 


W. H. Morris, for appellant.—The will, by its terms, 
not coming within the jurisdiction of the county court for 
administration, leaves W. J. Smith, the executor, a trus- 
tee merely to execute its powers outside of the court and 
under the law regulating ordinary trusts. (Langley v. 
Harris, 23 Texas, 564.) 

It is true that the legal title by the death of B. H. 
Smith was cast on his legatees. It is equally true that 
the title thus vested is subject to the trust imposed by 
the will. The property descends to the legatees subject 
to the execution of the powers of the will. (1 Sugden on 
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Powers, marginal p. 232, cites Reid v. Underhill, 12 Bar- 
bour, 113.) 

The fact that the executor and the legatees, by agree- 
ment, sold the land for a division merely of the proceeds 
among the latter, cannot weaken the force of the trust 
fixed by the terms of the will to first pay the debts of the 
testator; more especially when suit, at the time of the 
sale and before, was pending on the note of the testator, 
thereby charging all parties with notice of its existence. 
If a power be badly executed, it may, in many cases, be 
re-exercised in a valid manner. (1 Sugden on Powers, 
marginal p. 354.) 

A court will not permit the negligence or accident of a 
trustee, or other circumstances, to disappoint the inter- 
ests of those for whose benefit he is called upon to 
execute the trust. (Hill on Trustees, marginal p. 67.) 
The executor must follow the powers of the will. (1 
Sugden on Powers, marginal p. 117.) 

And the acts of the executor and legatees cannot re- 
voke or suspend the power. (1 Sugden on Powers, mar- 
ginal p. 45; Id., p. 49, 7th paragraph.) 

The unauthorized sale of the land to M. L. Durham, as 
stated in the facts, did not impair the right of Earle to 
pursue the land in the hands of the executor for the sat- 
isfaction of his debt against the testator. 

It is quite apparent that the executor neither sold nor 
intended to sell the land for the payment of Earle’s debt. 
Fortunately for Earle, the act of 1866 (Paschal’s Digest, 
Article 1371) afforded a direct remedy for just such a 
ease. It provides that the executor might be sued, just 
as Earle sued him; and when judgment was obtained, it 
authorized it to be rendered just as it was rendered—that 
execution might issue, which was done, and the land sold 
at sheriff's sale to the appellant. This is the title on 
which he rests. 

The appellees, Cress and wife, must recover, if at all, 
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on the strength of their own title. Claiming under Dur- 
ham, they have only such title as he had. In the sale 
and division Mrs. Cross, as one of the legatees under the 
will, took one of the notes given by Durham to the 
executor on his purchase of the land. Cross and wife 
obtained judgment on this note against Durham, anda 
decree to enforce the vendor’s lien, and became the pur- 
chasers of the land at sheriff's sale under that decree, 
paying no money except the cost, but crediting a title 
under one thousand dollars on their judgment against 
Durham. 

Thus it will be seen that Cross and wife appropriated 
to their own use this sum, while the debt of the testator 
remained unpaid, although directed by the will to be first 
paid. On this purchase of Durham for his notes at 
twelve months, taking the executor’s (Smith’s) bond for 
title, not a dollar paid on the purchase notes, and the 
whole transaction in violation of the directions contained 
in the will, the appellees, Cross and wife, seek to eject 
McDonough, the appellant, from the land, he deriving 
title by a regular proceeding to judgment on a debt 
directed by the will to be first paid. 

It must be kept in view, that the executor and the leg- 
atees acted with full notice of the existence of the debt 
of Earle against the estate; in any event, as privies in es- 
tate, they are charged with notice. 

A purchaser at sheriff's sale, with notice of outstand- 
ing equities that existed against the property at the time 
the judgment was rendered, takes the property subject 
to such equities. (Blankenship v. Douglas, 26 Texas, 
225. ) 

Durham could not have recovered against executor 
Smith without payment of the notes given for the land. 
How can Cross and wife, claiming under him, occupy a 
better position? (Watkins v. Edwards, 23 Texas, 443; 
Mitchell v. Puckett, 23 Texas, 573.) 
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The legal conclusion follows, that the appellees, Cross 
and wife, holding by their purchase of the title of Dur- 
ham merely, cannot thus maintain their action of trespass 
to try title in this case. 


Wm. Steadman and A. M. Jackson, also for appellant.— 
I. The executor had no power of sale, and his deed even 
could have conferred no title. But even if he had the 
power of sale, his title bond could have conveyed no title 
upon which an action of trespass to try title could have 
been maintained, in the absence of payment of the pur- 
chase money. 

An equitable title, to support the action of trespass to 
try title, must be such an one as would entitle the plain- 
tiff to maintain a bill for specific performance. (Miller v. 
Alexander, 8 Texas, 42.) 

The asserted title of Mrs. Cross is not derived from the 
will of B. H. Smith, the testator. She was never entitled 
to anything under that will. Whatever pretense of right 
she may have is derived solely from the decree she ob- 
tained against Durham, the purchaser at the pretended 
executor’s ‘‘sale for distribution.’’ The utmost possible 
for that decree to accomplish was the sale of whatever in- 
terest Durham had in the land. And what interest did 
Durham have? He had never paid a dollar on his pur- 
chase of the land. No conveyance of the land had ever 
been made to him. He had executed his notes for the 
purchase money, payable twelve months after their date, 
and he held the executor’s bond for title when all the 
notes should be paid. What title, then, or what interest, 
did Durham have in the land at the time of the decree 
against him in favor of Cross and wife, upon which alone 
they now stand? We assert most positively that he had 
no title whatever, and no interest authorizing him to call 
for a title. Even if there had been no debt against 
B. H. Smith’s estate, the utmost claim that Durham had 
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was his right to pay up all the notes and interest, and 
thus entitle himself to a title. Noact or conveyance of 
his could possibly have transferred to another any greater 
right than that, and even that right was precarious after the 
notes had matured, and liable at any moment to be ex- 
tinguished by his vendors. Nor could the law and its 
instrumentalities, the courts and their process, transfer 
from Durham any other or greater right than he was pos- 
sessed of. 

But we may be asked, where was the title to the land, 
say, on the sixth of August, 1868, the day after it was 
bid off by Mrs. Cross? The answer is not difficult, when 
the facts are kept in view; it was still in the devisees of 
B. H. Smith’s will. Nothing had then been done to di- 
vest them of it. 

Surely no lawyer will, ona full understanding of this 
record, maintain that the so-called executor’s ‘‘sale for 
distribution”’ divested the title out of the devisees, in 
whom, by the positive provision of our statute (Pas. Dig., 
Art. 1373), it was vested by Smith’s will. For let it be 
conceded that a full and valid assent was given to that 
sale by each and all of the devisees, minors as well as 
adults, what difference could that make? That sale did 
not purport or import a transfer of the title until all of 
the purchase money notes should be paid. That so- 
called sale was a pure executory contract on both sides. 
No sort of a conveyance was made by the vendors, nor 
was any consideration paid by the vendee. That con- 
tract expressly stipulated that no title should pass while 
any of the purchase money remained unpaid. The as- 
sent of the devisees, therefore, was to an executory con- 
tract which expressly withheld the title until the occur- 
rence of an event, which has never yet occurred, to-wit, 
the payment of all the purchase money. There never 
was an assent or a ratification, by any of the devisees, of 
or to a contract which could divest them of the title so 
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long as any of the purchase money remained unpaid ; 
and as the purchase money never was paid by Durham, 
or by any one in his right or behalf, it is perfectly mani- 
fest that neither the legal nor equitable title of the devisees 
was affected by the so-called sale, or by their assent to or 
participation in it. And not having passed from them to 
Durham, it could never have passed from him to Mrs. 
Cross, either by his own transfer or by a judicial sale of 
his property. And thus it is demonstrated that the sher- 
iff's sale of August 5, 1868, to Mr. Cross, left the title ex- 
actly where it was before, to-wit, in the devisees of B. H. 
Smith’s will. 

Il. We next proceed to show that the title-of the ap- 
pellant, McDonough, defendant in the court below, was 
and is good and indefeasible against either the appellees 
or the intervenors. 

All the parties litigant claim under B. H. Smith, de- 
ceased. There is no dispute that after his death, and 
on the probate of his will, in April, 1863, his title 
passed under our law to his devisees. (Pas. Dig., Art. 
1373.) There is no dispute that his will appointed W. J. 
Smith as executor, nor that this executor assumed the 
trust ; and, in fact, the present claims of the appellees, and 
also of the intervenors, are based upon the acts of this 
executor. Except for the purposes of inventory and pro- 
bate, the estate and the executor were exempted by the 
will from the control or jarisdiction of the probate court. 
But they were not exempted, and could not have been 
exempted, from the law of the land. In 1863, when 
the title vested in B. H. Smith’s devisees, a statute of 
this State was in full force, and still remains in full 
force, providing a legal remedy in all such cases for 
any person having a debt or claim against said es- 
tate. This statute is embodied in Article 1371 of Pas- 
chal’s Digest. It was enacted on the first of January, 
1862. The remedy it gave to a creditor of such an estate 
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was ‘‘by suit against the executor of said will, and when 
judgment is tecovered against such executor, the exe- 
eution shall run against the estate of such testator in the 
hands of such executor.’’ And no condition whatever 
was attached to this remedy except that the executor 
could not be required to plead to the suit ‘‘ until the ex- 
piration of twelve months from the date of the probate 
of such will.’’ 

No other ‘‘ estate of such testator,’’ Smith, was left by 
him or inventoried by his executor than the land now in 
controversy. 

Such, then, being the attitude of Smith’s estate in its 
relation to creditors, a suit for a debt of his was prose- 
cuted to judgment against his executor at the Spring 
term, 1869, of the District Court of Rusk county. Exe- 
cution followed, in conformity with the statute, and under 
it the land now in controversy was duly sold by the 
sheriff. McDonough, defendant below and appellant 
here, became the purchaser, and took the sheriff's deed as 
well as the possession of the land. 

It cannot be denied that the land in controversy ‘‘ went 
into the hands”’ of the executor on the probate of the 
will. Nor can it be denied that it went into his hands as 
assets of B. H. Smith’s estate for the payment of his 
debts. The executor inventoried it as such, and the pre- 
tensions set up by the appellees and intervenors in this 
suit are directly predicated on his fiduciary control and 
possession of it. The estate which the devisees took un- 
der the will was in no way incompatible with the fact that 
the land was assets in the hands of the executor. Even 
if the devisees had ever got actual possession of the land, 
the executor could have recovered it from them for the 
payment of debts. (Paschal’s Digest, Art. 1373.) This 
record, however, not only shows that the land was in the 
hands of the executor, but further shows that it never was 
in the hands of the devisees. 
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The estate of B. H. Smith, then, on the one hand, and 
Earle, its creditor, on the other hand, were in that precise 
status and in that exact relation to each other which 
brought them not only within the purview and spirit of 
the act of January 1, 1862 (Paschal’s Digest, Art. 1371), 
but fully and clearly within its language and objects. 

That statute expressly empowered Earle, the creditor, to 
bring his suit against the executor alone, and to have ex- 
ecution de bonis testatoris. That was exactly the course 
pursued by Earle. He recovered judgment against the 
executor, on which was issued an execution de bonis tes- 
tatoris, and under it McDonough bought the land, paid 
for it, took the sheriff's deed, and now holds possession. 


J. H. Jones and Martin Casey, for appellees.—The 
whole question in the case is, were Cross and wife enti- 
tled to the judgment they obtained ? 

In Lynch v. Elkes, 21 Texas, 230, it is decided, that 

where several notes, due at different times, are given for 
' land, that land may be sold when the first note becomes 
due. The rights of parties cannot be affected by the 
time the notes become due, but by the vigilance of those 
seeking to enforce their liens. Vigtilantibus non dormi- 
entibus, sed leges subveniunt.”’ 

The presumption of law and equity must be, that.after 
Mrs. Cross-obtained her judgment and a decree to enforce 
her vendor’s lien, at the sale of the land it brought its 
full value; and she being the besi bidder, and crediting 
the amount of her bid on her judgment, obtained all the 
title tothe land. ‘‘Qui prior estin tempore, potior est in 
jure.’ 

This principle is well illustrated in Fitzsimmons v. Og- 
den, 2 Cond. U. 8S. R., 7 Cranch, 2-22. The syllabus 
of that case is: ‘‘ He who has equal equity may acquire 
the legal estate, if he can, so as to protect his equity. 
Between merely equitable claimants, each having equal 
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equity, he who has the precedency in time has the ad- 
vantage in right.’’ This appears to be a case precisely in 
point. 

But here a question arises, could Durham, under his 
title bond from the executor, shield himself against a 
trespasser ? 

Whatever title the executor had, passed to Durham by 
the title bond ; that was an equitable title, which may be 
used offensively and by way of defense; otherwise, a pur- 
chaser with his title bond can have no security. Our de- 
cisions settle, that equitable titles may be given in evi- 
dence, and that title bonds are equitable titles. (Miller v. 
Alexander, 8 Texas, 42; Easterling v. Blythe, 7 Texas, 
212; Neill v. Keese, 5 Texas, 23.) 

Durham had the legal title also, for he was in posses- 
sion; and as against the possessor on a sale by a sheriff, 
it is only necessary for the purchaser to prove possession. 
(Wilson v. Palmer, 18 Texas, 572.) So Mrs. Cross had 
an equitable lien on the land by her judgment, and by 
her purchase she obtained the legal title; and hence 
she has both law and equity to sustain her claim; and 
coming within the case of Fitzsimmons v. Ogden, 7 
Cranch, 22, she has a title preclusive of all the other 
claimants. This principle is referred to by Story in his 
Equity Jurisprudence, Vol. 1, Sec. 64d, where he says, 
‘that precedence in time will, under many circumstances, 
give an advantage or priority in right.”’ 

In the judgment against W. J. Smith, as executoz, the 
land is condemned to sale to satisfy Earle’s debt, without 
having made his heirs parties to that suit, which is con- 
trary to our statutes and the decisions of the Supreme 
Court. (Barrett v. Barrett, 31 Texas, 347.) And since 
Earle’s judgment condemning the land to sale, without 
having made B. H. Smith’s heirs parties, is a nullity, 
McDonough’s title by purchase under Earle’s judgment 
is also a nullity. 
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Long & Long, for appellees, filed a supplemental brief 
of considerable length, but we omit that part of the argu- 
ment which applies to the title of McDonough, because 
the court concurred with the appellees on that point. As 
to the rights of the intervenors, it was contended: 

The question between the different intervenors is not 
without difficulty. The question may be stated about thus: 
Cross and wife, as guardians of a minor, and three inter- 
venors, each hold notes of about the same size, given for 
the purchase of a tract of land to which they were enti- 
tled in common by devise. By way of dividing this land, 
it had been sold to one Durham on a credit, and he gave 
each claimant a separate note for his portion of the price, 
for which the law gave them respectively an equitable 
lien upon the land. One party——that is to say, Cross and 
wife —acting for the minor, enforced their lien for the 
purchase money by a decree and sale of the land, and be- 
came the purchasers of the same for the benefit of their 
ward, and received a sheriff's deed for the same. Two of 
the intervenors in this suit subsequently obtained similar 
judgments, and each of them, in turn, subjected the same 
land to sale under their respective decrees ; and Durham, 
the first purchaser from the executor, becoming bankrupt, 
his assignee sold Durham’s interest in the same land for 
the benefit of his creditors. Now the intervenors each 
claim the whole land in preference to Cross and wife, and 
in the alternative claim to hold each an equal undivided 
share in common with Cross and wife, and the question 
is, upon what legal principle or analogy can they main- 
tain either of these alternatives ? 

As each of the intervenors sold and purchased the land 
subsequent to plaintiff’s purchase, it would seem quite 
plain that they can have no fair pretense that either of 
them can have superior title, equitable or legal, to that of 
plaintiffs. Nor can there be any reasonable pretense for 
saying that they hold the land in common as against the 
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plaintiffs because they purchased at different times, un- 
der different decrees, and each took a separate deed to 
the whole land. Let it be remembered, that all these pur- 
chase money notes were negotiable, payable to bearer, 
and were held by different persons. We know of no rnle 
forbidding each holder of these notes to proceed to en- 
force his lief! upon the land by decree and sale, without 
regard to the course pursued by the holders of other sim- 
ilar notes. The case cited from 21 Texas, 230, is explicit 
on this point. Even if it be.conceded that it would have 
been proper for Cross and wife to have made the holders 
of the other purchase money notes parties, so that they 
might have asserted their claim to a share of the purchase 
money, if they had any such claim, it by no means fol- 
lows that the judgment in favor of Cross and wife was 
erroneous, much less nuli and void; nor can any pretense 
be set up from this circamstance for saying that the in- 
tervenors thereby acquired any title to the land, either in 
common or separately. The judgment of the court can- 
not be collaterally impeached, being a court of general 
jurisdiction, and there being no suggestion of any defect 
in its jurisdiction. 

If it be assumed that the holders of all these purchase 
money notes had an equitable lien on the same land for 
the payment of each of the notes, it becomes material to 
consider what rights or interest was thereby conferred, 
by the existence of such lien, upon each holder of these 
notes. ‘‘A lien is not, in strictness, either a jws in re or 
jus ad rem, but is simply a right to possess and retain 
property until some charge attaching to it is paid or dis- 
charged,’ when applied to personal property, as laid 
down by Judge Story. (1 Equity Jurisprudence, Section 
506.) As applied to land sold upon credit, it is nothing 
more nor less than an equitable right, upon having the 
debt ascertained by a judgment at law, toapply to a court 
of equity to have the land sold to satisfy such judgment. 
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In Texas the District Court, being both a court of law and 
a court of equity, renders a judgment as at law for the 
debt, and a decree as in equity to sell the land for its 
satisfaction. And this is all of it. If there be several 
purchase money notes, held by different persons, the 
right of each one must be independent of all others, and 
may be waived or enforced at the pleasure of each holder. 

If, as in this case, the several notes are negotiable, the 
respective holders are not presumed or required in law to 
know who holds them or where they are. This conclu- 
sion, results from the very nature of the thing, and could 
not be otherwise. Therefore, each holder has a right to 
apply to a court for such judgment and decree, and the 
court plainly has power or jurisdiction to render the 
same, which is final and conclusive, unless reversed upon 
appeal; and having jurisdiction to render such judgment 
and decree, it also has power to enforce the decree by 
sale and conveyance to the purchaser. 

If the present intervenors desired to have a judgment 
and decree to enforce their lien, it was their right equally 
with the plaintiff to have instituted suit for that purpose, 
or perhaps they might then have intervened and obtained 
a decree that the proceeds of the sale, if insufficient to 
pay all the notes, should be paid pro rata. But their 
failure to take this course could not, by any means, oust 
the jurisdiction of the court to grant the relief claimed 
by plaintiffs. The plaintiffs’ suit for the relief prayed for 
by them was dis pendens, or notice to all the world. “A 
subpena served, and bill filed, is a Zis pendens against 
all persons.’’ (Cross on Lien, 140.) 

If these suggestions be true, it follows that the petition 
of the intervenors, so far forth as it sets up title to the 
land under sheriff's deed to them respectively, only 
shows subsequent deeds in point of time to that of plain- 
tiffs, and, of course, inferior and insufficient. And so far 
forth as said petition is to be regarded as a bill in equity 
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to set aside and annul the title of plaintiffs, derived from 
the judgment decree and sheriff's deed in pursuance 
thereof, it is totally without any merit or equity apparent 
upon its face. It seeks the relief without any allegation 
of either fraud, accident, or mistake, or any lack of juris- 
diction in the District Court to render the decree upon 
which plaintiffs’ title rests. Being demurred to in the 
court below for this obvious cause, it was dismissed as a 
proceeding in equity, and this was most strictly correct, 
as the court may see by inspecting the petition. * * 

Cross and wife are not bound to look after the interest 
of intervenors, for they might have chosen to forego their 
right to resort to this lien. By their superior diligenc2— 
and courts of equity are said to favor diligence and abhor 
laches—the plaintiffs turned their equitable lien on this 
land into a legal title to the same, by an open and fair ap- 
plication to the proper tribunal for that purpose. Who 
shall gainsay their right to do sot They had a perfect 
right to pursue the course they did, and all the benefit 
thereby acquired must be respected by this court as hav- 
ing been legally and legitimately obtained. 

Such is the rnle as expressly laid down by Chief Jus- 
tice Marshall in the case cited by my colleague, Fitzsim- 
mons ef al. v. Ogden et al., 2 Cranch, 2-22. (2 Cond. 
Rep., 395.) The equities of the plaintiffs and the inter- 
venors may have been equal to the land; yet the former 
had the right to buy up, if they could, the legal estate. 
Says the court in the case last cited: ‘‘ Though the equi- 
ties of the trustees and the Holland Company should be 
admitted to be equal, yet the latter have acquired another 
title to the subject in controversy which a court of equity 
will never disturb. They, or rather the trustees, have got 
the fruits of their execution, and have obtained the legal 
title to the land on which the judgment only gave them a 
lien. Having at least an equal equity with the trustees, 
it was perfectly justifiable in them to obtain a superi- 
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ority by buyirg the legal estate.’’ The same familiar 
principle is well stated in 2 Washington C. C. R., 441, in 
these words: ‘‘ Where the equity of each party is equal, 
the court will not deprive one party of the advantage he 
may have gained by obtaining a legal estate in property 
which was promised as security for a debt due to each.” 
(Philips v. Crammond.) Says Washington, J.: ‘The 
court will not take from the trustees the legal advantage 
which their vigilance has conferred upon them.”’ 

This doctrine of vigilance is not only a sound maxim in 
equity derived from civil law, ‘‘ vigilantibus et non dor- 
mientibus leges subveniunt,’’ but equally of the com- 
mon law. ‘‘The law aids those who are vigilant, and not 
those who sleep. (Brac., 175; 2 Burrell’s Law Dic., 
1040.) This principle is expressly laid down by this 
court in Morris v. Jay, decided in December, 1872. Two 
judgments were obtained against the same person on the 
same day. The land sold under one of the judgments in 
' January gave full title, and a sale in April following, un- 
der the other judgment, conveyed no title. 


WALKER, J.—We have no hesitation whatever in re- 
versing the judgment in this case, but by the conduct of 
the parties some complications are presented which re- 
quire examination and explanation from this court. 

The property in controversy seems to be a valuable 
tract of land which belonged to the estate of B. H. Smith, 
who made his last will about the month of April, 1861. 
He appointed W. J. Smith executor of his will, providing 
for the payment of his debts, and devising the residue of 
his property to certain of his relatives, among whom are 
the parties to this suit. 

The will was probated, and an inventory of the estate 
returned ; which being done, the will by its terms with- 
drew the estate from the further control of the probate 
court. 
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At the time of his death the testator was jointly bound 
with others in a debt to one Jordan, by note. Jordan 
transferred the note to Earle, who brought suit against 
all the parties. 

B. H. Smith died pending the suit, and Earle dis- 
missed as to him, taking a judgment against the other 
defendants ; they, however, proving insolvent, Earle re- 
vived his suit against W. J. Smith, the executor. 

But in the meantime, in 1864, the devisees consenting 
to the sale, or perhaps constituting W. J. Smith, the ex- 
ecutor, their agent for that purpose, he sold the land in 
controversy to one Durham ona credit of twelve months, 
taking notes in such amounts as represented the individ- 
ual shares of the devisees, and retaining the vendor’s lien 
to secure the notes. 

The notes were delivered to the devisees, and Durham 
took possession of the land. No deed was made, but a 
title bond was given which obligated Smith, the executor, 


to make Durham a deed on full payment of all the notes. 


Willie, the minor son of Mrs. Cross, was entitled to the 
proceeds of one of the notes; his mother, acting for him, 
brought suit against Durham on this note, and prayed 
for a foreclosure of the vendor’s lien; she obtained a 
judgment and decree accordingly, cansed the land to be 
sold on execution, and she and her husband became the 
purchasers at a consideration greatly below the actual 
value of the land, and not even covering the amount of 
the note. 

The question now presents itself, what did the appel- 
lees gain, or what title did they acquire by this sale, as 
against the devisees under the will of B. H. Smith, or his 
creditors? The answer is obvious. They sold and bonght 
just what title Durham had, and nothing more; and at 
best he had bunt an inchoate title, which could only be 
perfected on payment of the whole of the purchase 
money, which has never been done. 
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This disposes of the pretended title of Mary and P. H. 
Cross, the appellees. 

Let us now look after the title of the appellant, Me- 
Donough. He isa purchaser at judicial sale, to whom, 
under all the circumstances, the maxim caveat emptor 


must apply. 


Under Article 1371, W. H. Smith, being the executor of 
the independent will of B. H. Smith, could be sued by 


the creditors of the latter, and upon judgment, execution 


could run against the assets of the estate in his hands. 

But was this land, in any proper sense, still in the 
hands of the executor? We think not; some four years 
or more had elapsed, Earle had dismissed his original 
suit on the Jordan note as to B. H. Smith, had taken a 
judgment against his co-obligors, and both the executor 
and devisees might well have supposed that ‘‘this debt 
had been extinguished or abandoned when the land was 
sold in 1864 te Durham.”’ 

But under Article 1373, Paschal’s Digest, the estate of 
‘B. H. Smith immediately on his death vested in the de- 
visees, and this statute expressly declares that the estate 
remains subject to the payment of debts in the hands of 
the devisees. But the title under which McDonough, the 
appellant, claims, comes through a sheriff's sale of this 
dJand, upon a judgment against W. J. Smith, the ex- 
ecutor. 

We are clearly of opinion that the land could in no 
legal sense be treated as assets in the hands of the execu- 
tor, and the title is not affected by sale upon a judgment 
against him alone. 

The creditor should have pursued the assets in the 
hands of the devisees, who are, in a legal sense, trustees 
for the use of creditors so long as any valid debt of their 
testator remains unpaid. 

We do not think that this case is affected by the fact 
that some of the devisees were minors at the date of the 
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sale to Durham; the legal title to the land still remains 
in them, in that proportion, share and share, by which 
they take under the will. 

We must not be understood in this opinion as setting 
aside the judgment under which the appellant claims 
title—that may be valid ; and if so, it should be paid in 
full by the devisees, by which means they will relieve the: 
land from the burdens of the trust. 

Durham having failed to pay for the land, and not being 
entitled to specific performance, the devisees may have 
his title bond canceled, the land partitioned or sold and’ 
the money divided. 

Under the view we take of this case, the judgment of 
the District Court is reversed and the cause dismissed. 


REVERSED AND DISMISSED. 
Opinion delivered September 8, 1873. 
A rehearing was granted. 
On REHEARING. 


Long & Long, for appellees.-—It will appear from the 
opinion of the court in this cause that two principal 
questions arose and were decided by the court, by whiclr 
decision it was held that neither appellant, McDon- 
ough, nor appellees, Cross and wife, were entitled to the 
land sued for. In effect, the court held, that Cross and 
wife (or rather Willie Smith, their ward,) owned an in- 
terest in common with the two intervenors and another 
party in the land. 

If the court was right in thus placing the title in Willie 
Smith as a tenant in common with the intervenors, it 
erred in failing to allow him (or his guardians, Cross and 
wife, for him,) to recover the land from the appellant, 
McDonough, a stranger to the title. ‘‘One tenant in com- 
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mon can sustain ‘trespass to try title’ against a stranger.”’ 
(Croft v. Rains, 10 Texas, 520.) 

‘* We have heretofore decided that one tenant in com- 
mon*may maintain an action of ‘trespass to try title’ 
against a stranger.’’ (Watrous v. McGrew, 16 Texas, 506.) 

If the partition had been invalid, still the decree, with- 
out partition, vested in the ‘‘ plaintiff an undivided inter- 
est in common with the original grantee, and that was 
sufficient to entitle him to maintain an action against the 
defendant.’’ ‘‘ We have heretofore decided that one ten- 
ant in common may maintain an action of trespass to try 
title against a stranger.’’ (Dyer v. Sullivan, 18 Texas, 
767.) & * % * * * 

Appellant labors to show, what we have never pretended 
to deny, that this land, in the hands of the legatees, was 
liable to pay any debts of the testator, for the statute ex- 
pressly so declares. (Article 1373, Paschal’s Digest.) 
But the question is, can this land be thus subjected to sale 
by any proceedings to which said legatees are not made 
parties? We suppose it to be too elementary and famil- 
jar a principle of law to require authority, that as to 
these legatees (in whom the statute just cited vests the 
title to the land, both legal and equitable), the decree in 
Earle’s favor was and is totally inoperative and void. If 
the opinion of the court be correct, that the sale by Cross 
and wife of this land in satisfaction of their ward’s share 
of the purchase money due from Durham did not vest 
them with the whole title or interest in the land in trust 
for Willie Smith, their ward, then indeed it would follow, 
as a necessary consequence, that the title or interest re- 
mained in all the legatees under the will, just as it did be- 
fore this sale to Durham. 

Therefore it would seem to be plain that the land, after 
the sale to Durham by the executor as the agent cf the 
legatees, or as executor under the will, could not legally 
be sold as assets in the hands of the executor. The land 
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was not then in his hands, for he had parted with the 
possession by his contract with Durham. And we may 
here suggest that precisely because this was the legal 
status of the case, the statute very wisely gives the cred- 
itor a right of action against the legatee, upon whom the 
law has cast the title to the same. This action against 
the heirs was commenced by Earle, but was dismissed for 
some cause unknown, and we are left to conjecture 
whether this dismissal was caused by ignorance of the 
provisions of the law, or because it was feared that the 
heirs might have a valid defense, which it was deemed 
most prudent to avoid by only suing a party who no 
longer had any interest in the matter, having nearly four 
years previously yielded up possession of the land and 
fully performed his whole trust. And in this connection 
let it be remembered that when this executor, as agent of 
the legatees, upon whom the law had cast the title, parted 
with its possession, he was justified in supposing there 
was no such debt in existence, for Earle had then dis- 
missed his suit against the estate, after the death of the 
testator, and had never demanded or in any way given 
notice of his intention to revive the same. 

The executor, therefore, must be considered as having 
yielded up the possession and contro! of this land in good 
faith, in accordance with law, and upon perfectly sound 
reason. <A creditor of an estate can never rightfully ob- 
tain a decree to sell this land until the legatees are made 
parties to the suit, and have a right to contest the valid- 
ity of the debt sought to be enforced by its sale. Whether 
the legatees in this instance were not made parties to 
Earle’s suit, through ignorance or through fraud, can 
make no difference, for it is not lawful in any case to de- 
cree the sale of land without first giving the owner of it 
his day in court. The decree is simply void as to these 
legatees as such, and as to Cross and wife as guardians 
of Willie Smith, who had purchased the same land 
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nearly two years previously, under! the decree for pur- 
chase money. 

Counsel for McDonough also labor to prove that there 
is and was no statute of four years limitation to bar the 
right of Earle’s action in the case. Certainly, we never 
supposed there was any such statute of limitation. On 
the contrary, we contend, that after the sale of the land 
to Durham, and after the land had passed out of the con- 
trol of the executor, no suit or judgment against him 
could bind the property as assets in his hands to be ad- 
ministered. In our brief it was mentioned, that Earle’s 
decree was obtained about four years after this change 
of possession of the land, because the fact was so, and 
not because the right existed after that event, but was 
barred by the lapse of four years. 

It is also contended, that even if it be true that the 
court could not lawfully decree the sale of this land spe- 
cifically, as was done in this case, yet that the prayer 
for the sale of this specific land was unnecessary, and 
might have been rightfully refused by the court, and only 
a judgment rendered against the executor for the money, 
to be paid de bonis testatoris, and that the law would 
have obliged the sheriff to have levied upon and sold the 
same as assets in the hands of the executor to be admin- 
istered, although the same had been sold three years be- 
fore. This position looks very much like begging the 
question; for if it were true, which it is not, still it would 
not mend the matter, because the decree directed the sale 
of this particular land without the legatees (in whom the 
title had vested) being made parties before the court. 

It is also contended, that since the passage of the act 
of 1862 (Articles 1372, 1373, Paschal’s Digest), a creditor 
cannot sue the heirs or legatees of a testator or intestate 
after the estate has been distributed to them. The same 
brief declares that the case cited by us, of Payne v. Mur- 
chison, 37 Texas, is not an instance of the kind. Having 
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argued that case in this court, we are prepared to state 
the brief history of the same. A suit was brought in the 
Federal court against the administrator for the debt, who 
pleaded that the administration was closed, and that he 
had distributed all the assets in his hands to the heirs. 
This plea was sustained upon demurrer, and the case 
abated. A suit was then instituted in the State court 
against the heirs, and the debt recovered. After appeal 
to this court the judgment was affirmed. It may be true 
that the counsel who conducted the defense in both courts 
(Terrell & Walker) did not deny the right to sue the 
heirs after the assets came to their hands, provided they 
were sued in proper time and manner. But this circum- 
stance rather adds to the weight of this case than other- 
wise. Indeed, we feel authorized to state that-such isthe 
constant practice in this State, and that we have not, be- 
fore the present case, heard any doubts expressed on the 
point. Indeed, the words of the statute are too plain to 
admit of serious doubt that the assets may leave the 
hands of the executor or administrator and be liable in 
the hands of the heirs or legatees. ‘‘Or any of the cred- 
itors may sue the distributees, but no one of them shall 
be liable beyond his just proportion, according to the es- 
tate he may have received in distribution.”’ (Article 1372, 
Paschal’s Digest; Reynolds v. McFadden, 36 Texas, 129.) 
How can this liability be established except by the decree 
or judgment of a court, in a suit for the purpose brought 
against the legatees? So much for McDonongh’s title 
under this decree. 

But it is said, on behalf of McDonough, that even if his 
title be otherwise insufficient, he is the owner and holder 
of one of the purchase money notes, and thereby stands 
on as high equitable grounds as Cross and wife, or their 
ward, Willie Smith, and that by virtue of that equity he 
has a right to remain in possession of the land as against 
Cross and wife or Willie Smith. If this assertion be true: 
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in fact, and we think there is not sufficient proof of this 
fact, certainly the note claimed by him to be so held and 
owned has not been produced in evidence ; nor does it 
appear when he purchaséd the same, if he ever did so. 
Still, we contend that his title to the land is in nowise 
strengthened by this circumstance. The holdewand owner 
of a purchase money note for land has no lien on the 
land for its payment, but only an equitable right to ac- 
quire a lien by filing a bill to enforce that lien. Just as 
an attaching creditor has no lien on the property of his 
debtor until he institutes legal proceedings for the pur- 
pose of acquiring such lien. 

After an elaborate and exhaustive review of all the cases, 
both English and American, on this subject, Hare & Wal- 
lace, in their learned notes to 1 Leading Cases in Equity, 
page 279, thus sum up the doctrine of lien for purchase 
money: 

‘The true nature of the claim appears to be this: It 
had its origin in a country where lands were not liable— 
both during and after the life of the debtor—for all per- 
sonal obligations indiscriminately, including debts of 
simple contract; and it seems to be an original and natu- 
ral equity that a creditor, whose debt was the considera- 
tion of the land, should, by virtue of that consideration, 
be allowed to charge the land upon failure of personal 
assets. It is not a lien until a bill has been filed to assert: 
it; before that is done it isa mere equity or capacity to 
acquire a lien and to have satisfaction of it. When a bill 
is filed it becomes a specific lien. The equity dates back, 
no doubt, to the time of the conveyance and to the origin 
of the debt. As soon as the debt for the purchase money 
exists, though to be paid in futwro, the equity to come 
upon the land attaches to it. Wherefore it prevails 
against dower and all other estates which the law consid- 
ers as in privity with that of the vendee. It prevails 
against all who take with notice, actual or legal, for all 
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such persons are considered as standing in the situation 
of the vendee. In all such cases the dispute is between 
the vendor on the one hand, and the vendee and his rep- 
resentatives on the other. But when subsequent lien 
creditors intervene, the contest is no longer between the 
vendor and vendee ; it is with third persons contending 
for the estate. It depends no longer upon the equity of 
one party as against the vendee and those in privity with 
him. It depends upon the relations, rights and equities 
of the disputants in comparison with one another. If 
this be a correct view of the nature of the vendor’s claim, 
the question is at an end. Lien creditors will supplant 
one who, though he had a right in equity to charge the 
land, through his own laches and default failed to secure 
alien. Lien creditors are entitled to the whole estate of 
their debtor, subject only to prior liens, legal or equita- 
ble.”’ (Leading Cases in Equity, 279, 280.) 

This being the law, it follows that Cross and wife, as 
guardians for Willie Smith, having filed their bill for the 
purpose, obtained a lien for his purchase money note; 
and no other such bill having been filed by the holders of 
any of the other three purchase money notes, he had a 
right to sell the whole land for the satisfaction of his lien 
so acquired ; not only as to McDonough, if he then held 
the note he now claims to own and hold, but equally as to 
both the intervenors. It follows, as a consequence, there- 
fore, that as Cross and wife first filed a bill to obtain a 
lien on said land, they had a perfect right to sell the 
whole land for its satisfaction, and that the holders of the 
other purchase money notes (the said intervenors and 
McDonough) have lost their rights to obtain such lien by 
their own Iaches and want of vigilance. Thus we see 
that the doctrine of vigilance, as old as it is salutary, 
at this day remains in as full vigor as when originally 
announced in the civil and common law. It is a principle 
resting upon sound reason and morals and good public 
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policy, and may not be disregarded by the courts either 
of law or equity. | 

The position contended for by appellant, and indeed 
sustained by the court, that Cross and wife only sold 
such interest in this land as Durham at that time owned, 
is plainly contradicted by the petition of Cross and wife, 
and by the words of the decree. The petition claims a 
judgment as at law for the money due on the note, and 
for a decree as in equity for the sale of this particular 
tract of land, by metes and bounds, for its satisfaction, 
alleging the debt to be for the purchase money of this 
particular land. This was but an ordinary exercise of 
the legal and equitable jurisdiction of the District Court. 
And the suggestion that the decree was void, because the 
intervenors were not made parties, is absolutely absurd, 
when it is considered that the holders of the other notes 
had no lien upon the land or trust of any kind, and that 
the plaintiffs were only exercising their rights to use more 
diligence than others who were equally entitled to file a 
bill to claim such lien. In the language of the authori- 
ties just quoted, Cross and wife thus acquired a lien, and 
therefore will supplant one ‘‘ who, though he had a right 
in equity to charge the land, through his own laches and 
default failed to secure a lien.”’ 

Precisely because plaintiffs had a right to secure this 
advantage, by superior vigilance, and were in conse- ° 
quence thereof entitled to sell the whole land for their 
debt, intervenors were not made parties. 

Plaintiffs were not bound to do anything for the ad- 
vantage of these intervenors, even if making them par- 
ties defendant would have had that effect, which certainly 
it would not. Plaintiffs had filed a bill claiming this 
lien, and had thereby acquired it. To have made these 
intervenors parties defendant would not have given them 
alien. This could only have been acquired by filing a 
bill and setting up their claim therefor. Their laches 
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had deprived them of any such right, except as holding 
an equitable right to acquire a dien upon any surplus 
which might remain, after the satisfaction of plaintiffs’ 
lien, already acquired by first filing their bill. 

But even if making them parties defendant would have 
placed them upon an equal footing with the plaintiffs, and 
have deprived plaintiffs of all superiority, on account of 
filing their bill to acquire a prior lien, just as attachment 
creditors seek to be first in obtaining a lien, it would be 
still more absurd to hold that plaintiffs were bound to do 
themselves this injury. As already suggested in our for- 
mer brief, the plaintiffs could not know, and were not in 
law bound to know, who were the owners and holders of 
these negotiable notes, one of which, it now appears, had 
been negotiated, as all might have been, or they might 
have been paid and otherwise discharged. This sale 
therefore to Cross and wife was neither a judgment as 
at law, and execution thereon against Durham, nor was 
it a specific decree to sell Durham’s interest in this partic- 
ular land, as ‘assumed by the argument on the other side; 
but it was a decree by a court of competent jurisdiction 
to sell this particular piece or parcel of land to satisfy a 
debt, for which a judgment had been rendered—a lien 
prior to all others, having been previously obtained by 
first filing a bill claiming the sames 


Moors, AssocraTE Justice.-—This suit was brought by 
Mary Cross and her husband, P. H. Cross, the appellees, 
against A. H. McDonough, the appellant, to recover a 
tract of land which belonged to B. H. Smith previous to 
hisdeath. The other appellants intervened, and claimed 
the land in their own right, or such interest in it or its 
proceeds as they might be found by a decree of the court 
to be entitled to. 

As the court below sustained the exception of the ap- 
pellapt, McDonough, to so much of the petitions of the 
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intervenors as sought to set up and have adjudicated the 
respective equities of the parties, and refused to consider 
it inany other character than an action of trespass to try 
title, evidently the judgment must be reversed, unless ap- 
pellees were entitled to a judgment on the sufficiency of 
their own title, whatever may have been the defects in 
that of McDonough. 

Several of the questions which have been discussed 
during the progress of the cause are somewhat novel and 
not altogether free from difficulty. Their solution de- 
pends mainly upon the provisions of the will of said 
Smith, the action of the parties interested in the settle- 
ment of his estate, and propeg construction in connection 
therewith of the statute authorizing wills providing for 
the settlement of estates without the supervision and con- 
trol of the courts. (Paschal’s Digest, Article 1371.) 

‘The plaintiffs below, Cross and wife, and the interve- 
nors, claim as devisees, or in right of devisees in said will, 
while McDonough claims through a creditor of the es- 
tate, and also as subrogated to the interest of one of the 
devisees. And asthe rights of the creditors of decedents, 
if duly and properly enforced, are superior to those of 
his heirs or devisees, there can be no question, unless 
there has been a failure of the creditor, through whom 
McDonough claims to have acquired his title, to avail him- 
self in due time of the remedies provided by law for his © 
protection, that neither plaintiffs nor intervenors are enti- 
tled to a judgment against him. Itis insisted, however, 
by the appellees, that the creditor, Earle, under whom 
appellant, McDonough, claims, did not attempt to enforce 
his demand against the estate until long after administra- 
tion upon it had closed, or at least till long after the land 
in controversy in this suit had ceased to be assets of the 
estate of the testator in the hands of the executor. 

The will of the testator, Smith, was duly probated on 
the eleventh of April, 1863. But previous to his death 
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suit had been brought by Earle against the testator and 
others, and was then pending in the District Court of 
Rusk county. The executor, who was one of the de- 
visees named in the will, was a defendant in this suit, 
and was, consequently, fully advised of the existence of 
EKarle’s debt as a claim against the estate, and that it 
should have been paid before the devisees named in the 
will could legally claim a distribution of the property of 
the estate. Yet the record shows, that while this suit 
was pending, and before its dismissal or abatement as to 
the testator had been entered upon the record, the execu- 
tor, with the consent of the devisees, and, as it appears 
from the evidence adduced in the trial, for the purpose 
of a distribution among them, sold the property in contro- 
versy at public sale to one Durham, upon a credit of twelve 
months, the executor executing to him a bond for title 
on the payment of the purchase money, for which he 
gave the joint and several notes of himself and two other 
parties, payable to the executor or bearer, for the respec- 
tive amounts to which each of the devisees were entitled. 
[t further appears that the devisees, in person or by their 
guardians, were all present at said sale, and advised and 
consented to the same, and that it was made because the 
land was not susceptible of partition. After the sale, the 
notes given by the purchaser were delivered by the exec- 
utor to the devisees, or their guardians, each of whom 
thereupon executed to him a receipt for all of their in- 
terest in said estate; and subsequently thereto he did no 
act as the executor of said estate. We may as well here 
state, that subsequently to the delivery of these notes to 
the devisees, and after the purchaser, Durham, was in 
default in their payment, the creditor, Earle, suggested 
the death of said Smith, and in an amended petition al- 
leged the execution and probate of his will, charged that 
all of his estate had been distributed among the devisees, 
and prayed that they should be made parties and cited 
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to answer, etc. This does not appear, however, to have 
been done; and in 1868, believing his debt could be made 
out of the other parties, his suit was dismissed as to them, 
and judgment went against the original surviving defend- 
ants, whose estates ultimately proved to be insolvent. 

On this state of facts, it was insisted by appellant, Mc- 
Donough, that the sale of land was absolutely void for 
want of authority in the will authorizing its sale by the 
executor for the purpose of distribution. On the other 
hand, it is urged that the will authorizes the executor to 
carry out its provisions; and as the land could not be par- 
titioned without the sale, the will must be held as confer- 
ring upon the executor the power of making the sale for 
this purpose. It seems a reasonable, if not a necessary, 
construction of wills of this character, that the executor, 
when authorized to administer and settle estates indepen- 
dently of the supervision and control of the probate juris- 
diction of the court, and where there are no terms of 
restriction upon his authority contained in the will, may 
do whatever is necessary for the full and complete settle- 
ment of the estate which he might do under the author- 
ity and order of the court if he was charged with the 
administration subject to its control by the will. Wecan- 
not, therefore, think there is any doubt that the executor 
may, without express authority, sell the property for the 
payment of the debts of the estate, or the discharge of 
any other trust which is directly or exclusively commit- 
ted to him by the will. Whether the sale of the land of 
the estate for distribution, even where not susceptible of 
partition, is a trust of this character need not now be de- 
termined. If the estate was being administered under the 
direction of the court, the executor would not partition 
the land if it could be divided consistently with the inter- 
est of the devisees; nor would the determination of the 
question of its susceptibility of division be entrusted to 
him by the court, and we do not clearly perceive that it 
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is one of his necessary duties in distributing the estate. 
It can hardly be thought the executor is authorized by 
such a will to change the devise of the testator from an un- 
divided part of the estate into a specific part thereof, se- 
lected and designated by him at his mere will and pleas- 
ure, especially when he is one of the devisees among 
whom it is to be partitioned. Nor do we see that the set- 
tlement of the estate requires that he shall determine for 
the devisees whether they shall accept the money value 
of their interest in the land devised, or an undivided in- 
terest in the land itself. 

But if it is conceded the executor under the will in this 
case was not authorized thereby to sell the land, we do 
not think it follows that the sale here in question was not 
valid and binding. It is certainly within the authority 
conferred upon the executor, if no specific directions are 
contained in the will, whether the will is being adminis- 
tered under the supervision of the court or not, to deter- 
mine when the devisees may take and hold the property 
devised, free from any claim of the executor thereto, for 
the purposes of administration.” And if the executor, as 
the representative of the estate, dcquiesces in the right of 
the devisees to the possession and enjoyment of the prop- 
erty devised, and the possession of it is delivered to them, 
it cannot be subsequently insisted that the devised proper- 
ty is still part of the estate of the testator in the hands of 
theexecutor. Unquestionably the devisees take the prop- 
erty subject to the right of the creditors to call upon them 
to contribute to the payment of the debts of the testator, 
if the executor fails to discharge them, or the property 
in their hands may, by a proper proceeding, be charged 
with their payment. And it may be, if the executor in . 
fraud of the right of creditors has passed the estate com- 
mitted to his charge out of his control, he may have 
made himself personally liable to the creditors. But 
still it must be admitted an ordinary judgment against 
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him in his representative character will not authorize the 
levy of an execution upon the property of the estate 
after he has ceased to be executor, or upon property 
which has passed from his hands as such executor, al- 
though in the proper discharge of his duties he should 
have retained it in his hands for the payment of the debts 
of the estate. 

It may be insisted that it opens a wide door for 
fraud upon creditors, if executors under such wills as 
are here in question may transfer the property of estates 
to the heirs or devisees before all the obligations of the 
estate have been discharged. It must be remembered, 
however, ample security is provided by the statute for 
creditors as well as others interested in the estate, if they 
are unwilling to risk its administration by the executor 
as provided by the will. And if there are evils growing 
out of or necessarily incident to such administrations, 
they are to be corrected by legislative interposition, and 
not by judicial interpolation. 

It follows from these propositions, unless the sale of 
the land in controversy by the executor was an absolute 
nullity, its subsequent sale under the execution against 
the executor in favor of the judgment creditor Earle, and 
the purchase of it by McDonough, was void. It cer- 
tainly could not be seriously insisted that an executor 
under such a will as this could under no circumstances 
consent to the devisees taking the property devised prior 
to the discharge of all the debts of the estate and its 
final settlement. If not, how can any one else complain, 
if the devisees are satisfied that the executor exceeded 
his authority in the manner or form in which he has dealt 
with or conveyed to the devisees the property devised to 
them by the will? The title to the property vested in the 
devisees immediately on the death of the testator, sub- 
ject to being divested by a sale by the executor for the 
purposes of administration. But neither the devisees nor 
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a purchaser from them, or the executor, is charged with 
a knowledge of the debts or liabilities of the estate, or 


the means in the executor’s hands for their payment. If 


not, the delivery of the property to the devisees, or its 
sale for the purpose of distribution among them, certain- 
ly passes it out of the hands of the executor in contem- 
plation of law as well as in fact. And if, as has been in- 
sisted, there is any defect in the authority of the execu- 
tor to make the sale for the purpose of partition, surely 
the parties in whom the legal title was vested, and for 
whose benefit it was made, could consent to it, and their 
recognition of the power and authority of the executor 
to make the sale estops and concludes them from subse- 
quently denying it to the injury of any one acting wpon 
the faith of their recognition of it. It appears from the 
evidence that the sale of the executor was made with the 
consent and advice of the devisees, all of whom, either in 
person or by their guardians, were present at and ratified 
it, and received from the executor their distributive shares 
of the amount thereof, and were consequently, from any 
thing appearing in the case as now presented, bound by 
it. (Millican v. Millican, 24 Texas, 426.) 

It also appears from the record that the creditor, Earle, 


must have been informed of the sale and the distribution. 


of the notes given for the purchase money among the de- 
visees; for, some two years afterwards, he amended the 
petition in his original suit, and alleged that all of the 
property of the estate had been distributed among the de- 
visees, and asked to make them parties, etc. But this was 
never done. Believing the original parties who were in 
court to be solvent, and who, for aught that appears in 
the record, may, as among themselves, have been the 


principal debtors, he discontinued his suit as to the estate, 


of the testator and the devisees, and made no complaint 
of the sale of the land or the distribution of the notes 


given to the executor by the purchaser until some four 
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years afterwards. It is true, the purchaser was then in 
default in the payment of his notes; and we think it 
also true, the creditor of the testator was authorized to 
treat the executor as still the representative of the estate. 
No authorized act had been done by him indicating that 
he had abandoned or surrendered the trust conferred 
upon him by the will. In the absence of anything from 
which the contrary inference should be drawn, it must be 
supposed that a party assuming a trust of this kind has 
not surrendered it until he had discharged all the duties 
which he knows are imposed upon him. Among these 
duties of the executor was the settlement of the debts 
and liabilities of the estate, and the fulfillment and per- 
formance of the contracts entered into by him in his rep- 
resentative character. The debt to Earle he knew was un- 
paid, though he may have hoped and believed at the time 
the land was sold that the estate of his testator would 
never be called upon to pay it; and with the consent of 
the devisees he had obligated himself, in his representa- 
tive character, to execute to the purchaser a deed for the 
land on the payment of the notes given by him for the 
purchase money. 

At this stage of the proceedings for the settlement of 
the estate, the status of the parties interested in it was 
as follows: Durham, the purchaser, was in possession of 
the land under an executory contract, upon which he was 
in default. The notes given for the purchase money had 
been distributed among the devisees in whom the legal 
title for their respective purparts vested on the death of 
the testator. They held, therefore, the superior and bet- 
ter title until the purchase money was paid, and could 
enforce its payment by a personal action on the notes 
against the makers, or by an action for the recovery of 
the land on their superior title, against the purchaser, or 
any one holding under him, or by a proceeding to enforce 
the lien which the contract in legal effect gave them asa 
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security for its fulfillment; or the devisees, or their 
vendors, might by entry have annulled the contract— 
these several remedies being subject, however, to such 
equitable defenses as the purchaser, in view of all the 
facts of the case, might be entitled to assert. The exec- 
utor, if not by the authority conferred upon him by the 
will, by the construction given it by the devisees, and the 
terms of the contract for the sale of the land, was still 
the representative of the estate, and as such authorized 
to execute a deed to the purchaser on payment of the 
notes. And as he was still authorized to represent the es- 
tate, the judgment against him in Earle’s favor was valid, 
and could have been satisfied by a levy of execution upon 
the estate of the testator, if any property or effects be. 
longing to it, upon which*an execution could be lev- 
ied, remained in his hands; or Earle, as the judgment 
creditor of the estate, could have enforced payment of 
the amount due him by contribution from the devisees ; 
or, by a proceeding in which all the parties in interest 
were before the court, he could have subjected the land or 
the unpaid purchase money due the devisees to its pay- 
ment. But as the land, as well as the notes given for it, 
had passed out of the hands of the executor, and the 
extent of his authority as to it was merely to execute a 
deed when the purchase money was paid, or possibly to 
enforce, for the benefit of the holders of the notes, the 
lien upon the land reserved by the character of title given 
to the purchaser, there was evidently nothing in his hands 
on which an execution against the executor could be 
levied. It consequently follows, that appellant, McDo- 
nough, acquired no title or interest in the land by his 
purchase at the execution sale. As he discharged, how- 
ever, a valid judgment debt against the estate, which was 
a charge against the devisees, we think he was subro- 
gated to the rights of the judgment creditor, and he could, 
by the proper presentation of his rights, have subjected 
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the land to payment of the judgment in preference to any 
claim upon it by the devisees or their legal representatives, 

But if McDonough acquired no title to the land by his 
purchase under Earle’s judgment, we think it quite evi- 
dent, also, that neither the plaintiffs, Cross and wife, nor 
the intervenors were entitled to a judgment to eject him 
from the entire land. Cross and wife brought suit against 
Durham on one of the notes (us it has been argued, 
for the benefit of one of the devisees, though the re- 
cord shows that the suit was brought as the legal rep- 
resentatives of the father of the devisee, instead of the de- 
visee himself), and asked for a judgment to enforce a 
vendor’s lien. It may be observed, however, that strictly 
‘speaking there was no such lien to secure the payment of 
their note. The vendor’s lien is an implied lien, a mere 
equity, incident to the contract for the sale of the land, 
if the purchase money is not otherwise secured. But if 
an express lien is retained, or other security is taken, un- 
less it clearly appear that the implied lien is also re- 
tained, it is to be regarded as waived. In this case the 
purchaser gave personal security, and the vendor also re- 
tained the legal title. But whether the lien Cross and 
wife sought to enforce for the payment of the note upon 
which they sued is considered as an expressed or implied 
lien, in view of the facts of this case we think there 
would be no substantial difference in the rights acquired 
by their purchase of the land under their judgment, even 
admitting, as is argued for them, that they purchased 
and were now suing for the land for and on behalf 
of the devisee for whom it is said Mrs. Cross is guar- 
dian. In cases of express lien or mortgage to secure 
the payment of different creditors whose debts are 
due at the same time, and are not by the mortgage or 
contract giving the lien placed on a different footing, it is 
unquestionably well settled that neither of the creditors. 
are entitled to a priority or preference over the others. 
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And all of the creditors, unless the peculiar facts excuse 
a departure from the rule, are necessary parties to a suit 
to enforce the lien. 

Certainly one of the creditors cannot, merely by a 
suit in his own behalf, seize upon and appropriate 
to his own benefit the entire security or trust fund. 
Though in some cases it has been held, as the vendor’s 
lien not being a matter of contract, but an incident of the 
contract by which a lien may be acquired by filing a bill 
in equity to charge the land with it, the advantage of it 
will be secured by the creditor who entitles himself to the 
favor of a court of equity by his superior diligence. 
Still it must be remembered that it is a mere equitable 
right, and courts of equity will deal with or dispose of 


each particular case according to its facts and circum- - 


stances, so as to do equity to all parties. And though as 
a general rule the most diligent in seeking to avail him- 
self of his equitable security, if he has an equal equity 
with the more dilatory, in the entire estate, will be ordi- 
narily most. favored, there is no principle of law or 
equity upon which this mere equitable lien for the pur- 
chase money due one of the vendors for his undivided 
interest in the land sold can be applied to the undivided 
interest of another tenant in common so as to deprive 
him of a like security to the extent of his interest in the 
Jand in the sale of which they have joined. 

In this case the devisees were tenants in common, and 
although the execution sold the entire land, yet appellees 
insist this was done at the instance of allof the devisees, 
and for the purpose of partition, and separate notes were 
at the time of the sale given to each of them for their 


portions of the amount for which the land sold. Under . 


these circumstances the lien for the payment of the notes, 
whatever may be its character, must be regarded as a se- 
curity in favor of each of them to the extent of their 
respective interest in the land. 
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It follows, therefore, that Cross and wife, if their pur- 
chase was in right of the devisee of whom she is the 
guardian, extinguished Durham’s equitable title to the 
extent of his interest in the land, and got Durham’s 
equitable title to the shares of the other devisees, sub- 
ject to the payment of the amounts due on the other pur- 
chase money notes. And the holders of them could avail 
themselves of either of the remedies we have heretofore 
indieated for their collection. This seems to have been 
done, or attempted at least, by a portion of them. 

he appellant, McDonough, even before the purchase 
by Cross and wife, as the holder of one of the notes, had 
taken possession of the.land, with the assent of the pur- 
chaser, and to that extent had the superior title, and 
might have compelled the executor to make him a deed 
for the undivided part to which he had thus acquired an 
equitable title. Consequently, although Mrs. Cross may 
have had the legal title to one share in the land, and asa 
tenant in common might recover the whole of it froma 


. stranger, the judgment in favor of appellees for the entire 


tract was erroneous. 

As to the intervenors, it is only necessary to add, that 
although it appears from the record that the judgment 
under which they claim gives them no right to the land, 
or any part of it, because the parties against whom their 
suits were brought neither held nor claimed any interest 
whatever in it, yet, as devisees or as equitable owners 
under some of them, they were authorized to have inter- 
vened and set up their rights. This they seem to have 
attempted, though in a very imperfect and defective man- 
ner. But the judgment must be reversed for the reasons 
already indicated. 

Although a jury was waived and the cause submitted 
to the court, as we believe it necessary for the proper de- 
termination of the cause that it should be remanded to the 
District Court, where all the parties may have an oppor- 

































1874. } MAYFIELD v. THE STATE. 289 





Opinion of the Court. 





tunity to amend their pleadings, we deem it unnecessary 
to make further comment upon them. The judgment is 
reversed and the cause remanded. 


REVERSED AND REMANDED. 


HENRY MAYFIELD vy. THE STATE. 


1. The defendant in a criminal case cannot appeal until a judgment of con- 
viction is entered (except in a matter of habeas corpus). 

2. The judgment of conviction should contain, first, the facts *judicially as- 
certained, together with the manner of ascertaining them; second, the 
recorded declaration of the court pronouncing the legal consequences of 
the facts thus judicially ascertained. 

8. See this case for specific rules for the form of a judgment of conviction. . 


APPEAL from Hill. Tried below before the Hon. F. P. 
W ood. 


y ’ ‘ ‘ 
Geo. Clark, Attorney-General, for the State, moved to 
dismiss the appeal because no final judgment had been 
rendered in the court below. 


J. Abbott, for appellant. 


Roperts, Curer Justice.—The defendant in the court 
below was tried for the theft of a mare, and found guilty! 
by the jury, who assessed his punishment at five years in’ 
the penitentiary. Upon the verdict being returned, the 
defendant was ordered to be placed in the county jail, «to 
await the judgment of the court, and thereupon he gave: 
notice of an application for a new trial, all of which ap- 
pears of record in the transcript. It further appears that 
the motion for a new trial was made, and the court, after 
considering it, decided against it, which decision of the 
court is recorded in language as follows: 

‘It is the opinion of the court that the law is for the 
19 
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State, and the defendant's motion is overruled, to which 
ruling of the court defendant excepts, and gives notice of 
appeal.”’ 

This is not a ‘‘judgment of conviction rendered,”’ from 
which only a defendant is allowed to appeal in a crimi- 
nal case (except in a matter of habeas corpus). (Paschal’s 
Digest, Article 3183.) Such has been the uniform decis- 
ion of this court since the adoption of the Criminal Code, 
as well as before. There are several cases decided other- 
wise that have been overruled. (Shannon v. The State, 
7 Texas, 492; Shultz v. The State, 13 Texas, 403; Calvin 
v. The State, 23 Texas, 578; Nathan v. The State, 28 
Texas, 577; Dooley v. The State, 33 Texas, 712; Murray 
v. The State, 35 Texas, 472. Contra, Nelson v. The State, 
32 Texas, 71; Hoppe v. The State, 32 Texas, 388.) 

A judgment of conviction rendered may be said to con- 
sist of two parts, to-wit: 1. The facts judicially ascer- 
tained, together with the manner of ascertaining them, 
entered of record. 2, The recorded declaration of the 
court propouncing the legal consequences of the facts 
thus judicially ascertained. 

Both of these parts are equally necessary in the rendi- 
tion of a judgment of conviction. (Freeman on Judg- 
ments, page 2, Sec. 2.) 

In the first part it is usual and proper to set forth in 
the minutes of the court the title and number of the case, 
the calling of the case for trial, the appearance of the 
parties, the plea of the defendant, and if ‘‘not guilty,” 
the selection, impanneling and swearing of the jury, the 
submission of the evidence, the charge of the court, the 
return of the verdict, and the finding of the jury. 

In the second part it should be declared upon the 
record in connection with the verdict, in the event of a 
conviction, that it is considered by the court that the de- 
fendant is adjudged to be guilty of the offense as found 
by the jury; and that the defendant be punished as it has 
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been determined by the jury—in cases where they have 
the right to determine the amount, or the duration and 
the place of punishment—setting forth particularly the 
amount, or the duration and place of punishment, in ac- 
cordance with the nature and terms of the punishment 
prescribed in the verdict. The form of judgment set 
forth in the case of Shultz v. The State, 13 Texas, 403, 
has been recommended as a proper one in a capital case 
(Calvin v. The State, 23 Texas, 578), which must be varied 
according to the character of the case. 

The absolute necessity of adding the second part to 
the first, in order to make the judgment complete, may 
be fully appreciated by considering that if the case 
should be acted on by the appellate court, and it should 
be affirmed and sent back to the District Court, and the 
District Court, in completing the judgment, should make 
a mistake as to the amount, duration or place of punish- 
ment, to the prejudice of the defendant, he would have no 
remedy for correcting the error, unless a second appeal 
should be granted to him on the same case. There is no 
provision of the law authorizing any such second appeal. 

There being no complete judgment of conviction ren- 
dered in this case, inasmuch as the second part, as above 
indicated, is wholly omitted, the case must be dismissed 
from this court, and the determination of this court be 
certified to the District Court for its information. 


DISMISSED. 


FRANCISCO ARMENDIAZ V. MARIA ANTONIA DE LA 
SERNA. 


1. On demurrer to a petition the court will determine its sufficiency by the 
law of the State. 
2. Foreign iaws must be averred and preved as facts. 
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8. It is error to dismiss a petition on demurrer for insufficiency under the 
laws of Mexico, the alleged residence of the parties, and where the al- 
leged contract sued on was executed. 


On REHEARING. 


. A plea to the jurisdiction alleging the non-residence of the parties, and 
that the defendant had no assets in the State, not contradicted on the 
record, Held to be good, and the action overruling it erroneous. 

5. That garnishees had not answered as to their indebtedness to the defend- 
ant, and that a suit was pending by defendant against a resident of the 
State, who, in his answer as garnishee, had denied owing defendant, do 
not rebut the denial of assets made in the plea to the jurisdiction. 

. This court will not examine a record in another suit to ascertaif an im- 
portant fact which should be shown in the record under consideration. 

. Ifa cause of action appear under the laws of the forum, the demurrer 
thereto should be overruled. 

. In the absence of allegation and proof of a foreign law as a fact, the law 
of the forum will govern. 

9. If a petition allege the terms of a foreign law, on demurrer the court will 
regard the allegations as to the foreign law admitted. 

10. Protest and notice are not required by the laws of Texus or commercial 
law to charge the drawer when it is shown that he had no funds, or 
had drawn withott authority. 

11. Courts will not ordinarily regard the revenue laws of a foreign State as 
affecting a contract sought to be enforced by parties within their juris- 
diction. 


Error from Cameron. Tried below before the Hon. 
W. H. Russell. 

This is a suit on a bill of exchange for $5,016.90, drawn 
by the defendant at Soto de la Marina, in Mexico, on the 
fifteenth of June, 1865, on one Diego de la Lastra, of 
Tampico, in favor of Ysmael Rodriguez as agent and at- 
torney in fact of the plaintiff. 

The case was dismissed in the court below in pursuance 
of its ruling sustaining two causes of special demurrer to 
the plaintiff's petition and amended petition, together 
with his refusal to further amend. 


The causes of demurrer and special exception sustained 
by the court are as follows: 
‘6. That the said instrnment set out in the petition ap- 
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pears to have been executed in the Republic of Mexico, 
and it does not appear that the same was executed on the 
sealed or stamped paper required by the laws of the said 
Republic in order to be a valid instrument in law.”’ 

‘3. The said amended petition, as well as the original 
petition, does not set out that the said draft was protested 
for non-acceptance, or protested for non-payment, with 
notice of such protests to defendant, or any other person 
interested in said draft, and in order to fix the liability of 
this defendant therein ; wherefore, by the laws of Mexico, 
where said draft was drawn and made payable, the said 
draft cannot be sued upon.’’ 

The judgment sustaining the foregoing grounds of de- 
murrer was made without proof of what was the law of 
Mexico upon the subject. 

The plaintiff thereupon filed a motion and supplemental 
motion to set aside the judgment sustaining the above 
stated grounds of special demurrer or exception, for the 
reasons therein set forth. 

On this motion being called up, it was objected by the 
defendant that it could not be entertained, by virtue of 
Rule 5 for the District Courts, adopted by this court May 
2, 1871. The court sustained the objection of the defen- 
dant, and refused to entertain the plaintiffs motion or 
hear the proofs offered in support of the same. 


Frank EH. MeManus, for plaintiff in error.—The court 
erred in its ruling based upon the alleged foreign law 
without proof of what that law was. (1 Greenleaf, Secs. 
486-488; Bryant y. Kelton, 1 Texas, 434; Crosby v. Hus- 
ton, 1 Texas, 203.) 

It is further submitted, that the court below erred in - 
the harsh construction given to the fifth of the rules for 
the District Courts. It was not designed by that rule to 
interpose an impassable barrier to the assertion of a legal 
right in any of the modes authorized by law or sanc- 
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tioned by the practice and usages of courts of law and 
equity. 

The court below had not ‘‘ pronounced its opinion’’ 
upon the motion to set aside and overrule a previous in- 
terlocutory judgment on the ground of alleged error, 
which was a new proceeding in the case, but declined to 
entertain the motion, or to listen to evidence in support 
thereof designed to point out that error. 

To justify the judgment of the court below in sustain- 
ing the third ground of special demurrer, it should not 
only have been proved that by the general law of Mex- 
ico relating to bills of exchange the failure to protest and 
give notice to the drawer was fatal to plaintiffs cause of 
action, but that the circumstances connected with the 
drawing of the bill sued on did not place this bill with- 
in the exceptions to the general laws dispensing with pro- 
test and notice, which are in force not only in Mexico, but 
in this State and in all civilized countries. One of those 
causes which excuse or justify a failure to protest or give 
notice arises where the drawer is without funds in the 
hands of the drawee—a controlling circumstance in the 
present case—against proof of which the ruling of the 
court below has shut the door. (Story on Bills, Sees. 
275-280; Parson’s Mer. Law, p. 118; Byles on Bills, p. 
148; Spanish Mer. Code, Arts. 490, 453, 484; Mexican 
Code, Art. 382; 1 Pardessus Traité du Contrat et. des 
Letires de Change, par. 406, p. 376; Thatcher y. Mills, 
14 Texas, 16; Wood v. McMeans, 23 Texas, 484.) 

A reversal of the judgment of the court below is 
asked— 

1. Because of the manifest error of its ruling on a for- 
eign law, without proof of what that law was. 

2. Because the court below erred in refusing to enter- 
tain the motion or hear evidence to show its ruling to 
have been erroneons in view of the actual foreign law 
governing the point at issue. 
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Powers & Mazan, for defendant in error, filed an elab- 
orate brief upon the laws of Mexico on the subject in lit- 
igation, and insisted that she is not subject to be sued in 
the courts of this State; that she being a non-resident, 
no jurisdiction attaches against her until it be shown that 
she has property within this State, and that the same be 
actually seized ; that the actual seizure of her property 
in the absence of her person is the only means by which 
jurisdiction against her can attach ; that it is not suffi- 
cient, as held by the District Court, for the plaintiff sim- 
ply to allege in his petition the presence in this State of 
property of the defendant; that if this were the case, 
jurisdiction could be invoked of any and all persons, 
wherever resident, throughout the world. (See Ward y. 
Lathrop, 4 Texas, 180; Campbell v. Wilson, 6 Texas, 
379; Tulane v. McKee, 10 Texas, 335; Haggerty v. Ward, 
25 ‘Texas, 144.) 

But the question seems to have been definitely settled 
in the case of Stoddart et al. v. McMahan, 35 Texas, 267. 
In that case the court says: ‘‘It‘is by the levy and return 
of the sheriff that the jurisdiction of the court attaches; 
and therefore if he should fail to attach the property of 
the defendant, or fail to make a return specifically that he 
had attached the property of defendant, his acts would 
fail to give the court jurisdiction, and no presumption 
could be brought to bear to cure this defect, or validate 
any action of the court by virtue of the levy. (Clay v. 
Nelson, 5 Randolph’s R., 596; Irons v. Allen, Hardin’s 
Ky. R., 44; Anderson v. Scott, 2 Mo., 15; Bradford v. Gil- 
lespie, 8 Dana’s Ky. R., 69.) In the case of Tiffany v. 
Glover the court say, ‘It is only by the return that the 
court is advised of the levy; especial judgment and exe- . 
cution can only be awarded upon suflicient levy, and this 
must be ascertained by the officer's return.’ The doc- 
trine as announced in that case is believed to be the law 
when applied to attachments issued for the purpose of 
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giving the court juirsdiction,”’ etc. (Stoddart v. McMa- 
han, 35 Texas, 267.) 

The defendant therefore submits that as the return of 
the sheriff in this case shows that no property was found, 
no jurisdicticn obtained as against her, and her-plea to 
the jurisdiction should have been sustained. 

The defendant submits that the plea to the jurisdiction, 
though sworn to, may nevertheless stand as an exception 
in this respect, the record on its face disclosing a total 
want of jurisdiction. (Higgins v. Frederick, 32 Texas, 
282; Shropshire v. Dunson, 32 Texas, 467; Salinas v. 
Wright, 11 Texas, 572; Waller v. Huff, 9 Texas, 530.) 


Waker, J.—This action is founded on a draft for 
$5016.95, drawn at Soto de la Marina, in Tamaulipas, 
Mexico, in favor of Ysmael Rodriguez, on Don Diego de 

‘Ja Lasitra, of Tampico. The original petition was excepted 
to for want of protest and proper execution on stamped 
paper, under the laws of Mexico. 

The court erred in sustaining the exception without 
proof of the Mexican law. The laws of foreign States 
must be proved. 

In an amended petition the plaintiff denied the right of 
the defendant to notice and protest, upon the ground that 
she had no funds in the hands of the drawee to meet the 
draft, and that she was not a creditor of the drawee, and 
the laws of Mexico are again appealed to as authority 
dispensing with notice and protest in like cases. And 
here is another logical contest in the pleadings over the 
laws of Mexico; for the defendant excepted to the 
amended petition on the ground that the laws of that 
country make notice and protest an indispensable pre- 
requisite to fix the liability of drawers and endorsers. 

The plaintiff, in the amended petition, undertakes to 
excuse the want of proper stamped paper in the execu- 

tion of the bill, on the ground that the article could not 
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be had in the market at the time the bill was drawn, and 
that by subsequently affixing the necessary stamped paper 
to the bill it was made good. This was excepted to as not 
being in accordance with the law of Mexico. This excep- 
tion was sustained by the court, and judgment respon- 
deat ouster, to which the plaintiff excepted. 

At a subsequent term of the court, the plaintiff moved 
the court to set aside its rulings on the defendant’s ex- 
ceptions to the original and amended petitions. The court 
overruled the motion, and the plaintiff excepted. The 
motion was properly overruled, coming as it did too late 
at the subsequent term of the court. (See Rogers v. 
Watrous, 8 Texas, 65.) 

The rights of the plaintiff, as well as those of the de- 
fendant, can still be considered by the courts. This bill 
being drawn in a foreign country, and to be paid there, 
must be governed by the lez loci contractus; and when 
we have proof of the Mexican law, we may then, so far 
as applicable, administer those laws under the lex fori. 
If we knew what were the ordinances of Bilbao, and 
what was the code of Commerco, and had somebody to 
swear to them, we could then probably determine with 
readiness whether the drawer of this bill was liable or 
not. Like information would enable us to pass upon the 
question of essentiality in executing a bill on unstamped 
paper; but it may be borne in mind, that the courts of 
this country, following, perhaps, the example of the Eng- 
lish courts, do not attempt to enforce the revenue laws of 
other countries. (1 Johnson R., 96; Holman vy. Johnson, 
Cowp., 343.) This case was dismissed in the District Court 
on the pleadings. The rulings proceed upon the ground 
that the instrument sued on was not executed on stamped . 
paper, as required by the law of Mexico; and, secondly, 
that the plaintiff did not set ont the protest of the bill. 
This judgment appears to have been without proof of the 
Mexican law, and was erroneous. (1 Greenleaf, Sees. 





rl RS LO RE IE RE AE ARITA AEN OE 





ARMENDIAZ V. SERNA. { Austin, 





Argument for the plaintiff in error on rehearing. 





486-488; Bryant v. Kelton, 1 Texas, 434; Crosby v. Hus- 
ton, 1 Texas, 203.) It is claimed, that by the laws of 
Mexico the drawer having no funds in the hands of the 
drawee to meet the draft, notice and protest is dispensed 
with. This is certainly a well settled rule of law, 
and it is claimed to apply to this case. We think the 
judgment of the District Court should be reversed, how- 
ever, because of its ruling upon the law of a foreign 
State without proof of the law, and because of the re- 
fusal to hear evidence of the law. The counsel for de- 
fendant very ably discuss the laws of Mexico; but unless 
those laws were proven the courts of this country may 
not know what they are. They are not here published 
by authority. We must not be understood as deciding 
that the rulings of the District Court are absolutely er- 
roneous as to what may be the law of Mexico, but that 
it was error to decide upon those laws without their being 
proved. The question of jurisdiction in this case may be 
regarded as settled by our opinion in No. 570. The gar- 
nishee, San Roman, was liable to Madame Serna in the 
amount of the Scanlan draft; and he being a citizen of 
Texas gave the court jurisdiction. 


The judgment of the District Court is reversed and the 
cause remanded. 


REVERSED AND REMANDED. 
Opinion rendered September 15, 1873. 


Hancock, West & North filed a motion for defendants in 
error for rehearing, which was granted. 


On REHEARING. 


William Alexander, having filed a motion that this 
and the following case be heard together, in behalf of Ar- 
mendiaz and San Romun argued :— 
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Armendiaz sued Serna on a draft drawn by Serna on 
Lastra, in favor of Rodriguez as agent and attorney in 
fact of Armendiaz, for the sum of $5,016.90. Serna sued 
San Roman, who was garnisheed in the suit of Armendiaz, 
for $3752, for which Scanlan had drawn a draft on San 
Roman, in favor of Serna, on the strength of a certificate 
of deposit addressed to nobody—after Scanlan had given 
notice that he had wrongly drawn on San Roman, and 
ought to have drawn on Armendiaz. 

It is clear that if Serna had a right to recover from San 
Roman, the court had jurisdiction of the suit of Armen- 
diaz. In that case there must have been assets in Browns- 
ville, Texas—San Roman being averred to be of that city— 
on which the attachment and garnishment of Armendiaz 
might have been levied, and out of which pro fanto the 
demand of Armendiaz might be satisfied. 

If San Roman owed Serna—as Serna avers, and hence 
is estopped of record from denying—$3752, the fact that 
San Roman, when garnisheed, denied that he owed that 
debt did not oust the jurisdiction of the District Court. 
Armendiaz had the right to contest the truth of San Ro- 
man’s answer as garnishee. That answer specially refers 
to and denies the debt he is sued for, and for which, with 
interest, judgment went against him in the sum of 
$4094.68. 

Armendiaz was entitled to have the truth of the answer 
of San Roman as garnishee tried by a jury. 

He was prevented from doing so by the unceremonious 
dismissal of his suit in consequence of his refusal to fur- 
ther amend his sufficient petition and amended petition. 
The dismissal occurred on September 12, 1871. 

On June 21, 1871, Serna recovered judgment against . 
San Roman for $4094.68. 

The verdict and judgment in suit 570, decided in June, 
demonstrate that the court had jurisdiction, and that the 
jurisdiction had attached by means of the garnishment 
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of San Roman of the suit of Armendiaz, which was dis- 
missed in the September following. 

Serna, having taken no cross-appeal in these cases, is 
precluded from affirmatively asserting any proposition 
whiclf could only be brought before the court by a cross- 
appeal. The court below erred in sustaining the sixth 
cause of demurrer relied on by Serna. 

The drafts sued on by Armendiaz, who was not permit- 
ted to prove that Serna had no funds in the hands of 
Lastra to meet it, did not need a Mexican stamp in order 
to make it actionable in Cameron county, Texas, where 
Serna had funds. Our courts ‘‘do not sit to enforce the 
revenue laws of other countries.’’ (Ludlow v. Van Rens- 
salaer, 1 Johns., 96.) 

It is well settled by the English courts that no country 
takes notice of the revenue laws of a foreign State. (Hol- 
man v. Johnson, Cowp., 343; Jones v. Cateswood, 3 D. 
& R., 190.) 

There was no jury in case No. 569. The Mexican laws 
in relation to protest, etc., were not proven as facts before 
‘a jury, as foreign laws are required to be proven. (Bryant 
v. Kelton, 1 Texas, 434; Crosby v. Houston, 1 Texas, 203.) 

The court below erred in sustaining the third cause of 
demurrer, in so far as it assumed to know the laws of 
Mexico. 

In case No. 570, it is submitted that Serna had no 
right to recover against San Roman on a certificate of de- 
posit addressed to nobody. Scanlan gave notice that he 
had drawn on it improperly. 

It has been held in regard to a similar certificate that 
the party who made advances on the credit of the same 
was bound to make the necessary inquiry to learn that 
the same had not been paid. (Ranger v. Sargent, 36 
Texas, 26.) 

Serna made no such inquiry. Scanlan gave the infor- 
mation without any inquiry having been made. 








ARMENDIAZ V. SERNA. 





Opinion of the Court on rehearing. 





In view of the authorities cited, the charge of the 
court in No. 570 is so erroneous as to require that the 
judgment be reversed. 

It is also submitted that in No. 569 the judgment should 
be reversed and the cause remanded, in order that Armen- 
diaz may be enabled to recover $5016.90, for which Serna 
gave a draft on Lastra, while having no funds in his 
hands. 


GRAY, ASSOCIATE JusTiIcrE.—This cause comes before 
us after a rehearing had been granted and former judg- 
ment remanding it had been set aside upon motion of 
defendant in error, who insists that the judgment of 
the court below should not only be reversed, but the 
suit dismissed for want of jurisdiction in the District. 
Court. 

The record discloses a suit by plaintiff in Cameron 
county, in which he alleges that both he and the defend- 
ant are now residents of this State, but that defendant 
had property in this State liable to attachment. He does 
not allege the locality of the property, ner of what it con- 
sists, but he applied for and obtained a writ of garnish- 
ment against parties supposed to be indebted to defend- 
ant, one of whom was Joseph San Roman. The writ of 
attachment was returned by the sheriff of Cameron 
county, ‘‘no property found.”’ 

The writs of garnishment, though served, do not ap- 
pear to have been answered by all the garnishees, and 
those who do answer deny all indebtedness to or posses- 
sion of defendant. 

San Roman in his answer states that he has been sued 
by defendant, who claimed that he was liable to her on 
his certificate of deposit in favor of one William Scanlan, — 
and an order in her favor by Scanlan on him, but that he 
was not so liable to her, because Scanlan had withdrawn 
his deposit by draft in favor of another party in Mata- 
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moros before the date of his order in favor of defendant, 
and that in fact he did not owe defendant or Scanlan. 

In this state of the record, the defendant, Madame 
Serna, by her atturney, on the tenth day of June, 1871, 
filed a plea to the jurisdiction of the court, admitting 
that she and plaintiff were non-residents, and expressly 
denying that she had any property in this State liable to 
either attachment or execution, either at the institution 
of this snit or since. | 

On the fourteenth of June, 1871, this plea was heard 
and argued, and it was ordered and adjudged by the 
court that said plea was insufficient and that the same be 
overruled. From the language of this entry, it appears 
that either the court decided upon parol demurer to the 
plea itself, or upon consideration of the record as it then 
stood. No default had been taken against the garnishees 
who failed to answer, so that no presumption of indebted- 
ness or ownership of property or effects in their hands 
was raised. The answers of others, denying all indebted- 
ness, etc., until controverted on oath, as required by stat- 
ute (Paschal’s Digest, Art. 161), were to be taken as true. 
The mere pending of a suit against San Roman by defen- 
dant, disclosed by his answer, but accompanied by a 
denial of its justice and of his liability, afforded no evi- 
dence of his indebtedness or having property, against his 
denial under oath. The sheriff, too, had returned the 
writ of attachment, ‘‘ no property.”’ 

The plea on its face, then, if admitted to be true by de- 
murrer, and also the record as it then stood, negatived 
the existence of the most important jurisdictional fact al- 
leged, to-wit, that defendant had property in the State, 
and the plea should have been sustained. It was error 
to overrule it, because if true that neither of the parties 
were residents, and defendant had no property in the 
State liable to attachment, the proceedings were void 
for want of jurisdiction, as has repeatedly been decided. 
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(Haggerty v. Ward, 25 Texas, 144; Merchants’ Insurance 
Company v. Brown, 38 Texas, 230.) If, however, the 
plea had been sustained, the plaintiff would have had the 
right to try the issue of property, and to have contro- 
verted the truth of the garnishee’s answers, if he saw fit 
so to do; and if, upon such trial, it should be found that 
the facts were against the plea, the court then had juris- 
diction to proceed with the cause, and not otherwise. 

As the plea was overruled, though erroneously, there 
was no necessity for plaintiff to make and try the issue of 
fact; but he had the right to do so, and ought not to be 
deprived of it by a judgment dismissing his suit, unless 
the judgment to that effect on the subsequent proceedings 
was rightfully rendered against him. 

In this connection it is proper to observe, on the sug- 
gestion of counsel for plaintiff, that this court should ex- 
amine the record of the suit here pending on appeal, 
between the defendant and San Roman, to determine his 
liability to her, in aid of the jurisdiction of the court be- 
low ; the court is of opinion that such examination of an- 
other record, not in evidence in the record of this cause, 
would be wholly improper in any point of view. The 
merits or correctness of decisions made in one case can 
never be dependent on the contingency of a decision not 
made final in another, nor put in evidence in the cause at 
the time of such decision in the first. Moreover, it is be- 
lieved that such a practice of referring to other records or 
matters dehors that which is under consideration, would 
be fraught with dangerous consequences and tend to 
unjust decisions between litigants. The hearing and de- 
cision here should and is required by law to be exclu- 
sively upon the record of each cause here appealed, just 
as it stood in the court from which it is brought. 

Upon the subsequent proceedings, the material ques- 
tions arise (upon rulings and special exceptions or demur- 
rers of defendant to plaintiff's petition and amendments) 
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as to matters of law which were decisive of the case, both 
on the pleadings and evidence on trial. 

The plaintiff's suit was based on a bill of defendant, 
drawn at Soto de la Marina, in Mexico, on the fifteenth of 
June, 1865, in favor of plaintiff, a resident of that Re- 
public, upon Diego de la Lastra, a merchant of Tampico, 
in the same country, for $5016.90. 

In stating his cause of action plaintiff alleged these 
facts, but made no allegation whatever as to the laws of 
Mexico relating to such contracts or any other matiers. 
He averred that the bill was given for value received, and 
had been duly presented and dishonored by the drawee, 
and that the drawee in fact had no funds of defendant 
on which she was authorized to draw, and that she was 
duly notified of its non-payment; though no averment 
was made that this had been done by notarial protest and 
notice. 

To this petition the defendant answered by general and 
special demurrers, and by pleas of want of consideration, 
etc. The special causes of demurrer which were sus- 
tained by the court were, that the bill was not on stamped 
paper, and that no protest and notice were alleged—both 
of which it was argumentatively averred in the demurrer 
were necessary according to the laws of Mexico. After 
the ruling sustaining.these grounds upon the law of 
Mexico, plaintiff amended ; among other things averring 
that by those laws stamped paper was not required un- 
der the special facts alleged, and that by those laws want 
of funds in the hands of a drawee dispensed with neces- 
sity of notice and protest to the drawer of a bill. Again 
defendant demurred, and the demurrer was sustained, 
although it admitted the facts alleged by the amended 
petition. 

Now, the original petition not having averred the laws 
of Mexico, could not be tested as to its sufficiency by 
them upon demurrer. In the absence of allegation of 
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the facts of a foreign law governing the contract, and 
what that Jaw was, the court could not judicially know 
of them, and the lez fori would govern the case from ne- 
cessity, for no other law can be presumed; neither could 
any argumentative demurrer, compounded of law arising 
on facts alleged by plaintiff and of facts alleged in de- 
murrer, be entertained. The Mexican laws could not be 
before the court without proof as well as allegation, and 
no evidence could be heard on a demurrer. The case 
then stood on the original petition, to be determined by 
the law of the forum, and by its provisions the plaintiff 
had shown good cause of action. 

Protest and notice are not required by the laws of 
Texas or commercial law to charge the drawer when it is 
shown that he had no funds, or had drawn without au- 
thority. 

Again, after the plaintiff had amended and averred 
that the Mexican law, as matter of fact, was the same in 
its provisions, the demurrer necessarily admitted the fact 
to be as alleged. Defendant could not controvert that 
fact otherwise than by plea taking issue on it, or setting 
up as matter of fact what the foreign law was. If the 
Mexican law was as averred, and what the demurrer ad- 
mitted it to be, the plaintiff had good cause of action by 
that law also, and the demurrer should have been over- 
ruled. 

The same principle applies to the matter of necessity 
for staniped paper, with the further objection that it has 
sometimes been held that the courts of one country do 
not ordinarily consider themselves bound to decide upon 
the effect of the revenue Jaws of another upon the valid- 
ity of contracts made there and sought to be enforced by 
parties within its jurisdiction. Whether this doctrine 
applies to a case like the present, where all the persons 
are residents of the foreign country whose laws are in 
question, it is not necessary now to decide. 

20 
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Syllabus. 









The court is of opinion that the erroneous rulings on 
the pleadings were so manifestly decisive of the plain- 
tiff's case that it is unnecessary to consider the record 
further, except to say that these errors were not cured by 
the subsequent action of the court. 

The judgment must therefore be reversed and the cause 
remanded. 


























REVERSED AND REMANDED. 


JOSEPH SAN ROMAN v. MARIA ANTONIA DE LA SERNA. 


1. An instrument as follows : 
‘* BROWNSVILLE, March 16, 1870. 


‘“*The bearer hereof, Mr. Wm. Scanlan, is going through those parts 
with the object of purchasing mule stock. He leaves deposited in my 
hands the sum of eleven thousand one hundred ($11,100) dollars, which 
sum I hold subject to his order. : 

“‘JosePpH SAN Roman.” 
Held to be in effect a ietter of credit, upon which suit may be brought 
+ against San Roman as an acceptor of a draft drawn by Scanlan on him. 
. See case where the maxim ‘‘ Who trusts most must suffer most” applies. 


we 





On REHEARING. 


8. A motion to dismiss for want of an error bond, under Article 1517, Pas- 
chal’s Digest, where a supersedeas bond appeared in the record, overruled. 
That article does not require a cost bond where a supersedeas bond has 
been given. 

Held, that the paper is a special contract, and not negotiable. 

5. Letters of credit are special contracts, not to be treated as negotiable in 
the full sense and proper meaning of that term, nor to be construed as 
actual acceptances of bills or orders drawn under them, but rather as 
agreements to accept such as may be drawn in good faith and within 
the limits of the credit or deposit specified. P 

6. The exclusion by the court of evidence that the depositor had withdrawn 
his deposit upon which said paper was given, was error; so was it erro- 
neous to instruct the jury that the possession of said paper was conclu- 
sive evidence of the drawer having money on which he had authority 
to draw, unless it appeared from the evidence that the deposit Had been 

previously withdrawn. 


a 
























1874. | RoMAN Vv. SERNA. 307 
























Opinion of the Court. 





Error from Cameron. Tried below before the Hon. 
W. H. Russell. 
The facts appear in the opinion. 


Frank £. McManus, for plaintiff in error. 
Powers & Maxan, for defendant in error. 


McApoo, J.—This cause grows out of the following in- 
strument of writing: 


‘* BROWNSVILLE, March 16th, 1870. 
‘‘The bearer hereof, Mr. William Scanlan, is going 
through those parts with the object of purchasing mule 
stock. He leaves deposited in my hands the sum of 
($11,100.00) eleven thousand one hundred dollars, which 
sum. hold subject to his order. 
**JosEpH San Roman.” 


On which instrument was noted the following : 


‘‘Soro DE LA Martina, April 4th, 1870. 
‘‘Under this date I have drawn two bills of exchange 
against Mr. San Roman, on account of the above men- 
tioned deposit, in favor of Mrs. Ma. Anta. de la Serna and 
Don Francisco Echevernia, of this town, for the aggregate 
sum of $4341, of which I make note and sign that it may 
be known.”’ 





‘*Wwa. SCANLAN.,’’ 


The testimony shows that on the day (April 4, 1870) on 
which the entry was made on the instrument, Scanlan 
drew a bill of exchange on San Roman, to the order of the 
defendant in error, for the sum of $3752, in payment of 
the price of a lot of mules and mares purchased by him 
from her. 

The bill of exchange, when presented for payment to 
San Roman, was dishonered by him. 
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The reason assigned by San Roman for non-payment 
of the bill was, that Scanlan had withdrawn the eleven 
thousand one hundred dollars which he had deposited 
with him on the sixteenth of March, by a bill of exchange 
in favor of Francisco Armendiaz, of Matamoros. 

This suit was not brought upon the bill of exchange 
merely, but the petition of the plaintiff in the court below 
set out all the facts in the transaction, charged fraud 
upon Scanlan and San Roman, and claimed that San Ro- 
man was bound for the payment of the amount of the 
bill of exchange, by reason of the facts alleged in the pe- 
tition. 

It is claimed by the defendant in error that the instru- 
ment executed and. delivered by San Roman to Scanlan 
was not a mere certificate of deposit for eleven thousand 
one hundred dollars, subject to Scanlan’s order, but was, 
in fact, a letter of credit. 

The plaintiff in error claims that it was a certificate of 
deposit only, and that he was not bound to pay the bill 
of exchange of Scanlan in favor of Madame Serna, the en- 
tire amount of the deposit having been withdrawn by 
Scanlan before that bill of exchange was drawn. 

This is the issue in the case, and in the court below it 
was held to be a letter of credit. 

It és a certificate of deposit; is it a letter of credit as 
well? What do its terms import? It is not in the usual 
form of a mere certificate of deposit, nor in such form as 
one would ordinarily write a letter of credit. But no 
Jorm of words is requisite in order to bind one who con- 
tracts an obligation of the kind. Itis of no consequence, 
indeed, whether San Roman intended the instrument to 
be a letter of credit or not, so far as his liability might 
be concerned. If an instrument be so worded that it de- 
ceive those who deal upon the faith of it, and its lan- 
guage be such that a person of ordinary business under- 
standing might reasonably be deceived by it, then the 
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maker of the instrament would be bound in equity to 
meet the consequence of his own negligence and folly. 

Was Madame Serna deceived by the instrument? Did 
she part with her property upon the faith of it? And is 
its language such that it might reasonably deceive a per- 
son of ordinary business understanding ? 

The instrument is not addressed to anybody, as a let- 
ter, but its terms are such that it might be presented to 
anybody, and was evidently expected by the writer to 
be used by Scanlan in forwarding the business upon 
which he was entering. It was certainly not contem- 
plated that it should be laid aside by Scanlan as merely 
an evidence to him of his deposit with San Roman. 

The plain import of the instrument, we think, is about 
this : 


To whom it may concern : 

Mr. Wm. Scanlan is going into-your country with the 
purpose of purchasing mules. He, leaves deposited in 
my hands eleven thousand one hundred dollars, out of 
which to pay for purchases made by him, and I hold 
myself bound to all persons from whom he purchases 
mules to accept and pay his orders, not to exceed that 
amount. 


This was doubtless the understanding of Madame Serna 
when she took the bill of exchange from Scanlan. That 
Scanlan intended, perhaps from the inception of his op- 
eration, to perpetrate a fraud, is not a matter of doubt. 
He certainly had the confidence of San Roman in an un- 
limited degree, otherwise his bill of exchange for the 
whole amount of the deposit with San Roman would not 
have been honored without a return of the document, so 
patent for mischief, which he held in his hands. San 
Roman trusted him with that document with not a dollar 
to back it; he deceived Madame Serna, and somebody 
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must suffer; as San Roman trusted most he must suffer 
most. This is the equity of the case. The verdict of the 
jary and the judgment of the court below have so deter- 
mined, and we see no error in this determination of the 
matter, and must therefore affirm the judgment. 


AFFIRMED. 
Opinion rendered September 23, 1873. 
Browne, for rehearing. 
AFTER REHEARING. 


Powers & Mazxan, for defendant in error, submitted a 
motion to dismiss for want of a writ of error bond, citing 
Paschal’s Digest, Article 1517; 30 Texas, 560. 


William Alexander, for plaintiff in error. 
On Morion to Dismiss. 


GRAY, ASSOCIATE JUSTICE.—A motion to dismiss the 
writ of error is submitted at this late day, although the 
case was heard and decided at last term and a rehearing 
granted. 

None of the grounds for the motion, for irregularity in 
petition for the writ, misdescription, and such like, can 
be considered, under the rules of practice. They come 
too late. But the ground of want of jurisdiction can be 
entertained at any time. The ground alleged is, that there 
is no bond for costs, as is alleged to be required, under 
Section 13 of ‘‘An act further regulating proceedings in 
the District Courts,” approved February 5, 1858. (Pas- 
chal’s Digest, Article 1517.) That section does forbid the 
issue of writs of error in any case, unless bond to secure 
costs in the Supreme and District Courts shall first have 
been given. If taken alone, as tlie only provision on the 
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subject, it would be conclusive, for there is no bond in 
this case which separately or expressly provides for pay- 
ment of costs. There is, however, a bond in double the 
sum of the judgment, for supersedeas, and providing for 
compliance with such judgment, order, or decree as may 
be rendered by this court, and for payment of all dam- 
ages that may be awarded. This was given in compliance 
with the latter portion of Section 140 of the *‘Act regulat- 
ing proceedings in District Courts,’ of May 13, 1846. 
(Paschal’s Digest, Article 1495.) The practice under that 
act always recognized such a bond as covering the costs, 
and no doubt or question of it was made until long after 
the act of February 5, 1858, before cited. But the former 
portion of the Section 140 of the act of May 13, 1846, re- 
quired the issue of writs of error when petition therefor 
was filed in any case, and transcripts to be delivered for 
filing in this court, without any bond for debt, costs or 
damages. Such writs issued without bond did not oper- 
ate as supersedeas to execution of the judgment below, 
but costs were accumulated, for which the officers of 
court had no security, and could not get pay from irre- 
sponsible parties. It was solely to remedy this defect 
that Section 13 of the act of February 5, 1858, was en- 
acted, and not to change the law and practice where suw- 
persedeas bonds were given under the act of 1846. It 
was not intended to require an additional bond for costs, 
nor even express mention of them in a supersedeas bond, 
but only to require a bond for costs in cases where there 
was no supersedeas bond. 

Such was the clear and manifest design of the act of 
1858; and after a careful examination of all the reported 
cases we can find none in conflict with this view, when 
considered with reference to the facts of each case before 
the court, except the case of Dawson v. Hardy, decided 
by the Provisional Supreme Court in 1870, and reported 
in 33 Texas, 198-201. It does not appear to have been 
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well considered; and if there be any other cases reported 
or unreported they are notin accordance with our opin- 
ion of the legislative enactments. We are of opinion 
that no bond expressly for costs on writ of error is re- 
quired where there is a swpersedeas bond. 
The motion to dismiss is denied. 


MoTioNn OVERRULED 
Opinion rendered April 7, 1874. | 
On REHEARING. 
William Alexander, for plaintiff in error. 
Powers & Mazxan, for defendant in error. 


GRAY, ASSOCIATE JuSTICE.——This cause is again sub- 
mitted, after a rehearing granted. The importance of the 
questions involved seems to demand careful examination, 
involving as they do the law governing letters of credit or 
guaranties and mandates, and their construction, the 
rights and duties of parties acting under them, and the 
remedy for their enforcement. The errors assigned on 
the record present and require a review of the whole case 
as presented in the court below. 

The petition of defendant in error avers, that on the 
sixteenth of March, 1870, defendant was a banker at 
Brownsville, in Texas, of Known responsibility in the re- 
gion of Mexico where she resided, at Soto de la Marina, 
and on that day he made and delivered to one William 
Scanlan a written certificate of deposit or letter of credit, 
which was in the Spanish language, and when read in evi- 
dence, in English translation, was as follows, to-wit : 


‘* BROWNSVILLE, March 16, 1870. 

‘© To whom it may concern, present : 
‘*The bearer hereof, Mr. William Scanlan, is going 
through those parts with the object of purchasing mule 
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stock. He leaves deposited in my hands the sum of 
$11,100 (eleven thousand one hundred dollars), which 
sum J hold subject to his order. 
‘“JosEPIT SAN RoMAN.”’ 


That on the fourth of April following, Scanlan, having 
arrived in those parts where he resided, proposed to pur- 
chase mules from her agent, and that he exhibited said 
agreement of defendant as evidence of his ability to pay for 
them ; that her agent, acting solely on the faith of it, and 
of defendant’s responsibility as a banker, and that he had 
formerly been accustomed to give such letters to parties, 
whose drafts or orders upon them had always been hon- 
ored by defendant, did sell and deliver to Scanlan one 
hundred and forty-seven mules, of the value of $3752, 
and received from him in payment his draft or order up- 
on defendant at Brownsville for that sum, to be paid to 
her order on his account, which was dated on said fourth 
of April, the day of the purchase by Scanlan, who then 
departed with the mules. That on the tenth of April she 
transferred and forwarded said draft to her banker at 
Tampico, who in due course caused it to be presented to 
defendant for payment on the thirtieth of April, who re- 
fused to accept and pay, and endorsed on it that he 
refused payment for reasons given in his letter of April 
15 to plaintiff ; whereupon the draft was returned to her 
in due course. That the reason given in said letter of 
April 15 by defendant was in answer to a letter from her 
of the 8th, advising him of the draft; that on March 18, 
two days after the letter or certificate of deposit had been 
given by defendant to Scanlan, the latter had drawn for 
the whole sum deposited in favor of Angel Maiz, of the 
house of Don Francisco Armendiaz, of Matamoros, Mex- 
ico, and that the deposit had been paid to that house on 
that day, where he presumed the money was; and that 
Scanlan had no funds, and no authority to draw on him 
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when he gave her the draft, and that he enclosed her a 
letter from Scanlan in regard to the matter. That this 
letter from Scanlan, dated April 13, at Matamoros, stated 
that he had drawn in her favor on San Roman ‘‘ indebi- 
damente”’ (translated by plaintiff ‘‘ wrongfally’’ in pe- 
tition, but by her agent, Serna, in his testimony, as 
“‘by mistake,’’ and which literally means ‘‘ without 
funds’’); that his draft should have been on the house of 
Don Armendiaz, where the money was deposited, and re- 
quested her to apply there for the value of the draft. 

Petition then proceeds to allege that the draft has not 
been paid, and that if the deposit had been paid as pre- 
tended by defendant (which she does not admit), then it 
was a sham pretense and fraud on her, for the purpose 
of enabling Scanlan and Armendiaz to embarrass her in 
receiving her money, and to aid Arniendiaz in enforcing 
payment by her of an unjust and fraudulent claim which 
he set up against her for about $5000 on account of one 
Dewitt; that if defendant had paid the deposit as he al- 
leged, he had not taken up his letter or certificate, but 
allowed Scanlan to retain it for the purpose of deception; 
that such practice was against the law and custom of 
merchants, and that she had parted with her property to 
Scanlan solely on the faith of his possession and exhibit 
of the defendant’s letter or certificate, and not on Scan- 
lan’s credit, who had no visible means wherewith to re- 
spond. 

The answer of defendant as to the facts (his demurrers 
being overruled) denied all responsibility by reason of 
his not having funds of Scanlan, and especially denying 
all the allegations of sham pretense, fraud on the rights 
of plaintiff, and that he connived with Scanlan to harass 
her, or that he allowed his certificate of deposit to remain 
in possession of ‘Scanlan to be used for the purpose of 
deception; and further alleging that he is not liable on 
the draft, as plaintiff well knew before it was presented 
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for payment, and that she and her agent and Scanlan. 
combined with each other to harass him. This portion - 
of the answer was not demurred to by plaintiff, but stood 
as presenting the issues for trial. 

The case made by plaintiff's petition was not a claim 
as holder or assignee by transfer in whole or in part of 
the letter of defendant, and based on its validity and 
binding effect as an acceptance of Scanlan’s bill or order, 
but it disclosed a claim on the special facts in equity, the 
gravamen of her cause of action being the alleged gross 
neglect, or wrongful design, of defendant in allowing his 
letter to remain in possession of the irresponsible holder 
when he paid it, whereby that holder had been enabled 
to mislead and induce her to part with her property on 
the faith of that letter and his possession of it, to her in- 
jury, and which loss defendant was equitably bound to 
make good to her. 

The ruling of the court on further answers, on evidence 
and in its charge, was based on a broader view of defend- 
ant’s liability on his general letter of credit, as the court 
properly considered it to be. Pleas alleging specifically 
the payment of the deposit on Scanlan’s order to Angel 
Maiz, and that he acted in good faith, etc., were struck 
out on demurrer. Evidence to prove the payment and 
circumstances of defendant’s action under the answer as 
it stood was wholly excluded, although plaintiff had not 
directly admitted such payment to have been made in her 
petition. The charge, also, was based on the same view, 
and throughout maintained the proposition that, ‘‘So 
long as defendant, San Roman, allowed said Scanlan to 
remain with the letter of credit without actual notice to 
the plaintiff of his having withdrawn the funds mentioned 
in it, he, the said San Roman, is liable for any credit as 
taken up by said Scanlan in favor of the plaintiff, to the 
extent of the amount stated in said letter.’ The court 
also refused a charge requested, that ‘‘ A general author- 
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That the writing signed by San Roman and delivered 
to Scanlan was a contract of guaranty, known as a gen- 


eral letter of credit, appears from the authorities. There 
is little difference in the definitions given by elemement- 
ary writers or reports. (Story on Bills, Sees. 459, 460.) 

The language of J ustice Bronson in Birkhead y. Brown, 


5 Hill (N, Y.), 642, is clear and Perspicuous, both as to 
what are letters of credit and their genera] effect. He 
Says: “Letters of credit usually contain a request that 
Some one will advance money or sell goods to a third per. 
Son, and an undertaking on the part of the writer that 
the debt which may be contracted by the third person, in 
pursuance of the request, shall be duly paid. These let- 
ters have been divided into two classes, genera] and spe- 
cial. They are general when addressed to any and all 
persons, without naming any one in particular. They 
are special when addressed to a particular person or firm 
by name, When the letter is addressed to al] persons, itis 
in effect a request made to each and every one of them, 
and any individual may accept and act upon the proposi- 
tion contained in it; and on his doing So, that which was 
efore indefinite and at large becomes definite and fixed; 
@ contract imm 


ediately Springs up between the person 
making the advance and the writer of the letter, and it is 


henceforward the same thing in legal effect as though 
the name of the former had been inserted in the letter at 
§- Ican see no difficulty in this, for there is 
'ivity of contract between the parties.” For 
this he cites various American authorities, among others 
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and the motion for 
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Peters, 207; Lawrason v. Mason, 3 Cranch, 492; Russell - 


v. Wiggin, 2 Story, 218; and Carnegie v. Morrison, 2 
Metcalf, 381; and then significantly adds, ‘‘ Whether this 
doctrine has not sometimes been carried beyond its legit- 
mate limits, so as fo make contracts where there was no 
privity between the parties, I will not now stop to 
inquire.’ But subsequently in the same opinion he 
does comment on the last two of those authorities at 
which this observation pointed, and questions the appli- 
cation made of the principles in those cases, but does not 
deny them as applied to general letters of credit. 

In the case of Lawrason v. Mason, 3 Cranch, the let- 
ter was addressed to a particular person, yet its terms 
plainly indicated that it was intended to influence the ac- 
tion of any person who might accept its promise. Chief 
Justice Marshall expressively said that it was ‘‘an actual 
assumpsit to all the world, and any person who trusts 
in consequence of that promise has a right of action.’’ 

The same principle is asserted by Judge Story in Rus- 
sell v. Wiggin, but the reasoning in the opinion delivered 
goes further, and maintains with remarkable cogency 
that such letters of credit (which he calls ‘“‘circulating 
promises’’) are to be treated as negotiable instruments ; 
and that when bills are drawn in favor of another party 
acting on faith of them, they are to be held as accept- 
ances of, or at least agreements to accept, such bills which 
the writer of the letter would be bound to pay ‘‘ without 
reference to any change of circumstances which might 
occur in the intermediate time between the giving of the 
letter and the drawing of the bills under the same, of 
which the holder advancing the money had no notice.”’ 
This is plainly applying to such letters, which are in fact 
guaranties and mandates, the mercantile law of negotia- 
bility applicable to regular bills of exchange and promis- 
sory notes. By that law an accepted bill, though paid 
by the acceptor before maturity and not taken up or re- 
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tired, if afterwards negotiated by the holder in due course 
of trade before maturity, will in the hands of the indorser 
be binding on the acceptor. His payment before matu- 
rity (the time for which and sum to be paid are definitely 
fixed by the bill, without room for contingency or con- 
struction of the contract) not having been a regular 
payment usual in trade, could not reasonably have 
been suspected by the most prudent, and therefore 
would be no answer to the demand of an innocent third 
party. (Story on Bills, Sec. 417.) If, then, letters of 
credit are to be treated as negotiable to the same extent, 
so that bills drawn by the holder of them on the writer 
are to be deemed as accepted by him, the doctrine held 
by the court below in its charge was right, unless the 
state of the pleadings rendered it improper. 

But it will be observed that in Russell v. Wiggin, and 
ether cases maintaining this doctrine, the advances made 
were not only within the limits of the guaranty, but the 
holder of it, acting in good faith, had not exceeded the 
limit by overdraft. The extent of the credit had not 
knowingly been exhausted, nor the sum of deposit paid 
to his order according to the terms of the letter, No 
question therefore arose as to the effect of such fulfill- 
ment of the contract and bad faith of the holder. Had 
such a case been presented, it may be questioned whether 
the doctrine of negotiability would have been so broadly 
asserted. 

Again, if we consider the nature and requisites of bills 
of exchange and negotiable promissory notes, and com- 
pare them with those of letters of credit, there is such 
marked difference between them that it is difficult to 

_ reconcile and apply the effects of the negotiability of the 
former to the latter. The rules governing the former are 
always the same, fixed and determinate ; while the latter 
are to be construed with reference to the particular and 
often varying terms in which they may be expressed, the 
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circumstances and intentions of the parties to them, and 
the usages of the particular trade or business contem- 
plated. (Lawrence v. McCalmont, 2 How. 8. C. R., 449; 
Bell v. Bruen, 1 How. 8. C. R., 169; Lee v. Dick, 10 Pe- 
ters, 482; Mussey v. Rayner, 22 Pick., 228; Smith v. 
Dunn, 6 Hill, 543.) 

In the case under consideration, it is questioned wheth- 
er the letter is to be construed as a certificate of deposit, 
intended to be transferred for the whole sum by a single 
order, either by draft or indorsement, or whether it was 
designed to be used as a means of credit to the extent 
specified, payable upon successive orders or bills to dif- 
ferent persons, at the option of the holder. Considering 
that the letter is written in Spanish, that it is addressed 
to all whom it may concern or be presented, and states 
that the bearer ‘‘is going through those parts with the ob- 
ject of purchasing mule stock”’ (that is, those parts where 
Spanish is spoken and mule stock is to be found for sale), 
and that he has left deposited this sum of money, ‘‘ which 
I hold subject to his order,’’ as translated (but literally, 
‘‘q@ su disposicion’’ —at his disposition or control), 
there can be little doubt that the intention was to enable 
the bearer to draw orders on the deposit as convenience 
in making his purchases might require. It could hardly 
have been supposed that he would be likely to make a 
single purchase of mules for the whole sum from one 
party, though such a transaction may not have been im- 
possible. Now, to hold that such a contract has the at- 
tributes of negotiability in favor of each person to whom 
successive orders might be given for portions of the sum 
deposited, without definite limit of the period in which 
they should be given, would not only be contrary to the 
rules of certainty required in bills or notes, but also tend 
to increase the risk of liability of the writer, arising from 
careless mistakes or even frauds between the holder of 
the letter and parties acting under it. Such a rule would 
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change the burden of proof necessary to avoid liability, 
although the writer had honestly paid the full amount of 
the deposit. 

From these considerations, and others which might be 
urged, it is my opinion that all letters of credit are special 
contracts, guaranties and mandates, not to be treated as 
negotiable, in the full sense and proper meaning of that 
term. Nor is it believed that such letters are to be con- 
strued as actual acceptances of bills or orders drawn un- 
der them, but rather as agreements to accept such as may 
be drawn in good faith and within the limits of the credit 
or deposit specified. 

It has been ably insisted in some of the cases that such 
doctrine is subversive of the beneficial use of letters of 
credit in commerce and otherwise, because it tends to 
weaken, if it does not destroy, their value abroad or on the’ 
Exchange, where they are intended to be used, and where 
advances on them are always made on the credit of the 
writer, and not on that of the stranger who holds them. 
There is force in this view, but it is not strictly true that 
such advances are made solely on credit of the writer, for 
the drawer of the bills is held responsible on them in case 
of the failure of the writer before payment. To some ex- 
tent, therefore, the party advancing does look to the char- 
acter and responsibility of the holder of the letter and 
drawer of the bills. It may be further answered that, if 
our view of the law is correct on principle, bankers and 
traders should conform their letters and contracts to those 
views, rather than that the courts should modify the 
law to suit the supposed convenience of commerce and 
forms of contracts which traders and bankers may see fit 
to adopt, and if the necessities of commerce require nego- 
tiable letters of credit, the parties interested can so make 
them. 

But it is not believed that such consequences would re- 
sult, at least to the extent supposed, from the doctrine 
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now maintained. For while such letters are special con- 


tracts, not negotiable, yet general letters of credit do- 


make a general request to all the world, which may be 
accepted by any one to whom it may be exhibited, and 
acted upon by him so as to make it a contract with him- 
self, which may be enforced in his own name at law or in 
equity. It isthe result of many decisions that a party 
who acts in pursuance of a general promise or request 
is as much entitled to a remedy on it as if specifically 
made with himself. (Louisville Manf. Co. v. Welch, 10 
How. 8. C. R., 461; Union Bank vy. Coster, 1 Sanford, 
563, and 3 Comstock, 203; Watson v. McLaren, 19 
Wend., 557, 566, and many others.) 

Though the weight of authority in the law courts of 
England denies, not only the doctrine of negotiability, 
but also of privity of contract arising, which is main- 
tained by the American courts, yet there, as here, relief 


can be had in proper cases in equity. The case of the’ 


Agra and Masterman’s Bank, 2 Law R., Chancery Ap- 
peal Cases, 391 (cited in 2 American Leading Cases, 5th 
Edition, Notes to Lawrason v. Mason), in its practical re- 
sult seems nearly equivalent to that in Russell v. Wig- 
gin. It held that the assignee or holder of the bills 
drawn on faith of the letter of credit, and within limit of 
its authority, was entitled to relief ‘‘ without reference 
to any collateral or cross-claims,’’ or claim of debt to the 
writer from the persons who had received his letter. 

But neither this case nor the others before cited clear- 
ly reach the question here involved, of the effect of full 
compliance with, or discharge of, the obligation of the 
letter to the holder of it, before the advances on it and 
sale of the bills, acceptance of which was refused. They 
all assume that the contract was in force between the 
writer and holder of it; that the latter had acted in good 
faith, and within the limit of the credit specified. In 
such case it is not difficult to perceive how privity of 
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contract arose between the writer and the third party 
mediately through the holder of the letter. But where 
there has been payment in full of it to the holder, or he 
acts in bad faith by drawing in excess of the credit lim- 
ited on the face of the letter, it is not so easy to perceive 
how privity can then arise by virtue of and through the 
contract itself. Itseems clear that plea and proof of such 
payment made in good faith would be a complete answer 
at law to a suit in assumpsit on that contract or agree- 
ment to accept and pay bills, unless the rules of plead- 
ing allowed replication alleging equitable grounds for re- 
lief. Clearly this could be done by the laws of Texas, 
either at law or by suit in equity setting out all the facts 
entitling to relief, by reason of matters outside of the 
mere possession of the letter by the holder, and such was 
the nature of plaintiff's petition in this case. With us 
such a suit can be maintained by the third party injured, 
in his own name, as assignee of the whole or any part of 
the credit or deposit, according to the intention of the par- 
ties to the letter of credit, either at law or in equity. 

These considerations seem to be sufficient. The doc- 
trine of estoppel by admissions in the letter, insisted on 
by appellee, does not apply, for the simple reason, if no 
other, that plea and proof of a subsequent payment of a 
deposit is not a denial of the fact that it was made at a 
prior date. 

The principles of the liability of a principal to third 
parties, who act in good faith and give value to an 
agent, whose power has been revoked without notice to 
them, do apply to the case; but those principles are in 
accordance with those here maintained, as a careful con- 
sideration of the authorities will show. 

Without commenting on the opinion delivered by our 
predecessors in Ranger v. Sargent, 36 Texas, 26, it will 
suffice to say, that if the contract there in question was a 
letter of credit, the decision is in accord with the view 
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now taken as a question of law. The case was presented 
as purely at law, and the contract treated in that view 
alone. No equitable circumstances, other than the want 
of notice of payment by Sargent, without inquiry, which 
he could have made, appeared. 

The case before us was presented by the pleadings as a 
suit in equity on the whole facts alleged and denied. 
But the court by its rulings narrowed its trial by the jury 
to the simple issue of notice by plaintiff, when she sold 
her mules to Scanlan, that the money deposited had been 
drawn by him, although proof of the fact of payment by 
defendant had been excluded. In other words, the court 
held that the letter was negotiable, that its possession by 
Scanlan was conclusive evidence of his having money de- 
posited with San Roman on which he had authority to 
draw for the purchase of mules from plaintiff, and that 
unless it appeared by evidence from defendant that she 
or her agent had notice that the deposit had previously 
been paid, she was entitled to recover of San Roman. 
How could it be made to appear that she had notice of a 
fact, proof of which had been excluded? The main fact 
of payment being excluded, it was useless for defendant 
to prove other matters which possibly might relieve him. 
This ruling and the charge were both erroneous, because 
contrary to the rules of law as herein indicated, and not 
presenting to the jury the issues made by the pleadings 
for trial. 

From an inspection of the facts in evidence, as far as 
developed, it probably may be that substantial justice has 
been attained, but we cannot certainly so conclude in face 
of such mode of trial, which cannot be sanctioned as a 
precedent. The plaintiff in error had aright to trial of all 
the equitable issues presented by the pleadings, and if he 
had actually paid the deposit in the usual way and time 
for such payment, consistently with the nature of the let- 
ter issued by him and left outstanding, then he could 
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only be made liable on the equitable causes alleged, of 
which the burden of proof was on the plaintiff. 

The judgment being erroneous, is reversed, and cause 
remanded for a new trial. 


REVERSED AND REMANDED. 


Ww. HARMoN, ADMINISTRATOR, Vv. HELENORA Bynum 
ET AL. 


1. An administrator on the joint estates of a deceased husband and his first 
wife cannot appropriate the entire allowance for one year’s support 
made by the court, though furnished from the community property of 
the first marriage to the exclusive use of the children of the first mar- 
riage, if there be other minor children of the deceased husband. 

2. The fact that the mother of the children of the second marriage left the 
homestead, and permitted the children of the first marriage to occupy it, 
does not deprive the former of their pro rata interest in the amount al- 
lowed for the one year’s support, nor from recovering against the.admin- 
istrator on the joint estates of their deceased father and his first wife 
their pro rata share of the value of the use and occupation of the home- 
stead land, all of which had been appropriated by the administrator to 
support the children of the first marriage. 

3. A moneyed judgment was rendered in the District Court in favor of mi- 
nors, against B., an administrator, and his securities, in which, after the 
entry of judgment, the following ‘language was inserted by the court: 
‘“‘The said A. have during this term to make an additional showing, if 
he can, whether he has paid said minors said amount here adjudged to 
be due them, or any part thereof.” After one term of the court had in- 
tervened, the report of the administrator coming on to be heard, he ex- 
cepted to the refusal of the court to hear his report read to explain why 
he should not pay the judgment. Held: 1. That the judgment rendered 
was final, and its validity not affected by the language inserted by order 
of the court after its entry. 2. That being a final judgment, not ob- 
jected to nor appealed from under the statute, the administrator could 
not at a subsequent term be heard to show that he should not pay the 
same. 3. That the judgment against the securities, who were not par- 
ties, though irregular, will*not be considered as cause for reversal on 
proceedings in behalf of the administrator, when that defect was not ob- 

jected to by him in the court below, nor assigned as error. 
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Error from Rusk. Tried below before the Hon.J. B. 
Williamson. ‘ 





NV. G. Bagley, for plaintiff in error, cited Sayles’ Pro- 
bate Laws, p. 34, Sec. 26; Sossaman v. Powell, 21 Texas, 
664; Gray v. McFarland, 29 Texas, 168; 33 Texas, 128; 
Davis v. Davis, 34 Texas, 15; Eborn v. Cannon, 32 Texas, 
231; 31 Texas, 621. 


No brief for defendant in error has reached the Re- 
porters. 


The facts of this case will be found in the opinion ‘of 
Justice Devine, delivered after a rehearing. 


Wacker, J.—Elijah Bynum and his first wife, Eliza- 
beth, were the owners of six hundred and forty acres of 
land and some personal property, at the death of the 
wife. Mrs. Bynum died leaving three minor children, 
Elizabeth, Solomon and Alice. 

The husband married a second time, and of this mar- 
riage three children, the minor appellees, were born. The 
father dying, the second wife took her own three children 
and most of the personal property away from the prem- 
ises, making her home at another place until her death. 

The children of the first marriage growing up, the eld- 
est, Elizabeth, intermarried with Harmon, the appellant. 
All the children of the first marriage remained. upon the 
old homestead after the death of their father, making 
their living upon the land, and using such of the per- 
sonal property as had been left upon the place. 

Harmon administered on the joint estate of Bynum and 
his first wife. He had a homestead set apart to the elder 
children, obtained an allowance for a year’s support, and 
also obtained an order to sell a portion of the land. No 
allowance appears to have been made to the children by 
the second marriage. C. C. Tipps, as the next friend of 
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the children by the second marriage of Bynum, carried 
the proceedings of the probate court to the District Court 
by certiorari, where the proceedings of the probate court 
were reviewed and set aside. 

The record in this case is so defective that it is almost 
impossible for us to trace with certainty the proceedings 
of the District Court, and we shall content ourselves with 
noticing but one error and laying down a rule by which 
this case should be tried. 

The administrator claims for the children of the first 
marriage the three-fourths of the land owned by Bynum 
and his first wife, as well as of the personal property left 
at the death of the first wife, and the use of three-fourths 
the land rent free. This the law gives the children of the 
first marriage, except so far as the personal property may 
have been used by Bynum in the support of his family, 
including the children of the first marriage. The children 
of the first marriage are entitled to an account with the 
children of the second marriage of the personal property 
left at the death of their father, and if their mother took 
this property and used it for their benefit, or it has come 
to their hands since her death, they should be charged 
with it in the distribution of the estate. 

The estate being insolvent, we see no error in the judg- 
ment of the probate court, presuming the judgment to 
have been supported by proper evidence ; but it was error 
in the District Court to pass upon the facts in this case 
without the intervention of a jury, unless the trial by jury 
was waived, which the record does not show. 

The administrator should have been permitted to prove 
the facts alleged in his reports. The judgment of the 
District Court is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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On REHEARING. 


DEVINE, Associatr JusticeE.—The plaintiff in error 
seeks to set aside or revise the judgment of the Dis- 
trict Court of Rusk county, requiring him to pay over to 
Tipps, as next friend of defendants in error, the sum of 
two hundred and ninety dollars ($290). There is neither 
a statement of facts nor bill of exceptions (save one which 
will be hereafter noticed in this opinion) to furnish any 
assistance in ascertaining what the judgment of the court 
is based on, or what legal ground of complaint exists on 
the part of plaintiff in error. 

Taking, however, the record from the probate court, 
the pleadings of the plaintiff in error, and those portions 
of the pleadings of defendants in error which are not de- 
nied by plaintiff, and the case is presented for our con- 
sideration as follows: 

At the June term, 1866, of the County Court of Rusk 
county, William Harmon obtained administration on the 
joint estates of Elijah and Elizabeth Bynum. 

At a subsequent term he applied for and obtained 
from the probate court an order or decree setting 
aside to his wife and her brother and sister, the children 
of Elijah Bynum by his first wife, Elizabeth, the two 
hundred acres embracing the improvements, as the home- 
. stead of the family. He likewise obtained an allowance 
of one year’s subsistence, and an amount in meney sufii- 
cient to purchase such articles as were exempt from exe- 
tution or forced sale. In March, 1869, he again applied 
to the probate court and obtained an order to have set 
apart to his wife and her brother and sister three hundred 
and twenty acres, it being the one-half of the tract of six 
hundred and forty acres belonging to the community es- 
tate of Elijah and Elizabeth Bynum, and to which they 
were entitled as the children of Elizabeth Bynum. He 
likewise obtained an order.to sell—of the remaining half 
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of the six hundred and forty acre tract which belonged 
to the estate of their father, Elijah—the one hundred and 
twenty acres remaining after having carved out the two 
hundred acres as a homestead reservation. The sale of 
the one hundred and twenty acres, he alleged, was to pay 
debts of Elijah Bynum’ s estate. 

At this point in the proceedings the defendant in error, 
C. C. Tipps, intervened, in April, 1869, as the next friend 
of the minors Endora, Helenora and James E. Bynum, 
the children of Elijah Bynum, and his second wife, 
Amelia Bynum, and claimed that they, as the children of 
Elijah, were entitled to an equal division in his estate 
with the children by his first wife; that they were enti- 
tled to one-half of the homestead reservation and a like 
portion of the amount allowed by the probate court fora 
year’s subsistence and for the purchase of articles ex- 
empted from forced sale. Tipps, for the minors, prayed 
for an injunction restraining the administrator, Harmon, 
from selling the one hundred and twenty acres of land 
under the order of the probate court, and for a certiorari 
to the District Court of all proceedings had in the mat- 
ter of the estate of Elijah Bynum. He subsequently 
amended, and charged that the plaintiff in error, as ad- 
ministrator, had held, occupied and used the homestead, 
and cultivated a field, alleged to contain eighty acres, for 
nearly six years; that he should account to the children 
of the second marriage for three-sixths of one-half the 
value of the rents or use and occupation of the prem- 
ises, conceding to the children by the first wife a right to 
their mother’s estate and the one-half or three-sixths of 
their father’s estate. 

The administrator in his pleadings denied the right of 
the children of the second wife to any interest in the 
funds allotted by the probate court, asserted that this 
fund was expended by him in supporting his wife and 
her minor brother and sister; that he was not liable for 
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rent, or if in any degree liable, it was only for an insig- , 
nificant or trifling sum; that three hundred and twenty ° 
acres belonged to those heirs represented by him, as in- 
herited from their deceased mother, Elizabeth ; that of the 
other half, two hundred acres, including the homestead, 
went to them, because they being on the land, were the 
family, and the remaining one hundred and twenty acres 
were necessary to pay debts (some of which on their face 
wear a more than suspicious appearance). Having thus 
disposed of the property, and placed the three children 
of the second marriage outside of one dollar’s benefit 
from the real or personal property belonging to their 
father’s estate, he proceeds to justify his action and 
their position by alleging, in substance, that about the 
time of his marriage with the eldest daughter of the 
first marriage, the widow and second wife of Bynum 
left the homestead with her three children, the two eld- 
est ten and the youngest five years of age, and took with 
her a large quantity of corn, fodder, meat, and a small 
amount of other property, she dying a short time after. 

The case was tried before the district judge, who, on 
the ninth of December, 1870, rendered a judgment. in fa- 
vor of the plaintiffs in the District Court for the sum of 
two hundred and ninety ($290) dollars, to be paid by the 
administrator and his securities on his bond, and further 
decreed, ‘‘that said Harmon have during this term of the 
court to make additional showing, if he can, whether he 
has paid said minors said amonnts here adjudged against 
him, or any part thereof.’’ 

On the twenty-seventh of same month Harmon filed a 
report of the condition of said estate, in which he givesa 
history of his proceedings as administrator, and a list of 
debts accepted by him as administrator, one of which is 
for five hundred dollars, bearing twelve per cent. inter- 
est from 1860, against the estate of Elijah Bynum and in 
favor of his three children by the first wife. 
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At the April term, 1871, he filed an amended report, 
and during the August term, 1871, after various objec- 
tions were made by plaintiffs, the case came on for hear- 
ing on his report ; and the judgment recites that the de- 
fendant was allowed ‘‘to show, if he could, any -pay- 
ments to plaintiffs of their shares in the allowance in 
money set aside to the family by the county court.”’ 
* * * * ‘Tt is considered by the court, that said de- 
fendant has not paid to plaintiffs said allowance, or any 
part thereof, and that said Harmon take nothing by his 
proceedings,’ and that plaintiffs recover of defendant 
as administrator their costs, etc. 

The defendant filed a motion for a new trial, which was 
overruled, and an appeal taken as administrator without 
bond. The plaintiffs by their next friend made a demand 
on him for the money adjudged against him, and on his 
failure to pay an execution issued against his individual 
property, when he applied for a writ of error, gave a 
bond in the required sum to operate as a supersedeas, 
and brought the cause on error to this court. 

Of the nine assignments of error presented for our con- . 
sideration, the first, second, fifth, sixth and seventh relate 
to the judgment rendered against plaintiff in error on the 
ninth of December, 1870, and are not supported by the 
record of the case. There being no statement of facts in 
the record, and no bill of exceptions or motion for a new 
trial, we can only, as already stated, look to the facts ad- 
mitted or not denied in the pleadings and the record, or 
transcript from the probate court. From an examination 
of these we believe substantial justice was meted out by 
that judgment. 

So far as presumptions can apply, they must, in the 
absence of adverse proof, be taken in favor or support of 
the judgment. 

The third, fourth, eighth and ninth assignments of 
error relate to the judgment or order of the District 
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Court, rendered at the August term, 1871. They embrace 
the exception taken by Harmon’s attorney, and are 
signed by the counsel for the plaintiffs and defendant, 
and certified to by the presiding judge. That bill of ex- 
ceptions, in its closing paragraph, answers the last assign- 
ments of error, and explains (if explanation were neces- 
sary) the action of the court at the August term. The 
paragraph in the bill of exceptions reads as follows: 
‘*Defendant offered to read his reports to show why he 
should not pay said money, which the court refused to 
let him do, to which he excepted—to all of which the 
plaintiff objects and excepts, because the same is irrele- 
vant and there was no trial, and because the matters 
sought to be inquired into were settled by the judgment of 
this court ata former term.’’ This is an admitted state- 
ment of the condition of the plaintiffs and defendant at 
that time; and it only remains to inquire, was the judg- 
ment rendered on the ninth of December, 1870, a final 
judgment between the plaintiffs and defendant, at the 
close of the December term, binding and conclusive be- 
tween the parties on the matters therein adjudged, until re- 
versed or set aside either by an appropriate proceeding in 
the District Court, or on appeal or writ of error in this ? 
We think it was. 

The judgment recites, and the record proves, that the 
parties appeared and ‘‘ presented the record and ‘the oral 
proofs adduced by both parties; it is therefore ordered, 
adjudged and decreed, that the judgment of the court be- 
low be reformed, and that the plaintiffs, * * * by their 
next friend, C. C. Tipps, do have and recover of the said 
defendant, William Harmon, administrator as aforesaid, 
the sum of, etc., * * * * together with all the costs 
of suit.” This is a final judgment, and the paragraph af- 
ter the judgment, that ‘‘said Harmon have during this 
term of the court to make additional showing, if he can, 
whether he has paid said minors said amounts here ad- 
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judged to be due them, or any part thereof,’ cannot in 
any degree weaken the force of the decree as a final judg- 
ment. It amounts to no more than if the judge had ver- 
bally declared in court, ‘“‘if defendant can show during 
this term of the court that he has paid the whole or any 
portion of this judgment, the judgment shall be set aside 
or altered, according to the amount shown to be due.”’ 
During the term of the court the judge has the legal right 
to alter or set aside, on a proper proceeding, the judg- 
ments, orders, or decrees of the court over which he is 
presiding, and no verbal statement or entry on the min- 
utes is necessary to the exercise of this power. The judg- 
ment in this case was complete ; and an unnecessary state- 
ment, the only effect of which was to give assurance to 
defendant that on proof during the term, he could have 
the judgment set aside or modified in his favor at that 
term of the court, cannot be construed into giving the de- 
fendant at the second term after judgment (an interval of 
eight months having transpired) the right, not to show if 
he had paid the amount due, but to give him an opportu- 
nity to open up his entire administration of the estate, 
and show that he ought not to pay the amount, or any 
part of it. 

We need scarcely refer to decisions to show the final 
character of judgments of this kind. The decisions in 
Merle v: Andrews, 4 Texas, 200; Cannon v. Hemphill, 7 
Texas, 195; McFarland v. Hall, 17 Texas, 691, have set- 
tled all doubts that may have existed as to the final char- 
acter of a judgment of this kind. The judgment, so far 
as it alludes to the liabilities of the securities on the ad- 
ministration bond, is irregular and not warranted by any 
proceeding in the cause. They can only be liable in pro- 
ceedings to which they have been made parties, and after 
due notice. This irregularity does not affect the plaintiff 
in error; neither is it assigned as error, nor in any way 
complained of by the securities. 
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The judgment of the District Court of Rusk county, of 
the ninth of December, 1870, was a final judgment on the 
matters therein adjudicated between the plaintiffs and de- 
fendant in error; and there was no error in the action of 
the judge refusing to open that judgment during the 
August term, 1871, of the court. 


The judgment is affirmed. 
AFFIRMED. 


A, C. Rogprnson v. WILLIAM DAVENPORT, AND A. D. 
TINSLEY, INTERVENOR. 


1. In a suit for specific performance of a parol contract for the conveyance 
of land, a petition alleging payment of the purchase money, possession 
of the land by the plaintiff, and valuable improvements made thereon ; 
and the further allegation that the defendant had refused to make title 
to the land in accordance with his contract ; eld, sufficient on general 
demurrer. 

2. The effect of a general demurrer is to put in question the sufficiency of 
the facts alleged, not the manner of stating such facts. 

3. When a charge of the court is complained of as being too general, but 
which is correct as far as it goes, the attention of the court below should 
be called to the point, so that the omission could be corrected, if proper. 

4. The appellate court wiil not set aside a verdict where there is evidence to 
support it, and not sufficient preponderance against it to authorize this 
court to say the verdict is wrong, or against the law and evidence. 

5. In an action for specific performance of a parol contract for the sale of 
land, where the facts warrant a decree for plaintiff, the court should 
decree title to plaintiff with warranty and without any.act to be done 
by the defendant. ' 

6. A recital by a party in a mortgage by him executed in 1865, and re- 
corded, disclaiming homestead rights in a certain town lot, held not 
to estop such party in 1869, when residing thereon, from claiming home- 
stead rights therein against a party buying at sheviff’s sale who testified 
on the trial that he bought relying upon the representations in the said 
mortgage, the record of which he had read. 

. See facts held not to constitute an estoppel. 


~t 


APPEAL from Rusk. Tried below before the Hon. 
J. B. Williamson. 
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The facts appear in the opinion. 


James H. Jones, for appellant.—Verbal contracts for 
the sale of land must, in their terms, be certain and un- 
ambiguous. (Bracken v. Hambrick, 25 Texas, 408.) It 
is not averred that appellant undertook or contracted to 
make title to the lot, at any time or at all, in appellee’s 
petition, but it is said by appellee that this defect in the 
petition is cured by appellant’s answer. The language 
of appellant in his second amended answer, to which ap- 
pellee refers, is, ‘‘ And it was then and there expressly 
agreed and understood between said Davenport and de- 
fendant that the said defendant was not to make, or the 
said Davenport to demand, a title to said lot of land sued 
for till each and all of said notes was collected,” etc., and 
this averment is part of the history of a contract essen- 
tially different from the one set out in appellee’s petition. 

Contracts, and especially verbal contracts, for the sale 
of land cannot be so easily divided and garbled to suit 
the convenience of one party. ‘It is nowhere averred in 
appellant’s answers that he agreed to make title upon the 
payments to him of one thousand dollars in cash notes on 
good and solvent men. The authorities referred to by 
appellee in his brief do not apply, because these ques- 
tions were not decided in them. (Blount v. Ralston, 20 
Texas, 133; Neatherly v. Ripley, 21 Texas, 484; Hill v. 
George, 5 Texas, 89.) This last anthority would be good 
law in a proper case, but defendant did not expressly 
aver or confess the material fact omitted in appellee’s pe- 
tition. Courts will not make for parties a new contract 
to which they have not given their assent. (Roberts v. 
Lovejoy, 25 Texas Sup., 441.) Verbal contracts for the 
sale of land should be wanting in nothing ; they should 
be complete and certain, and the rights and duties of both 
parties should be clearly expressed and agreed to, or 
courts of equity will not enforce them. (Roberts v. Love- 
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joy, 25 Texas Sup., 441; Bracken v. Hambrick, 25 Texas, 
408.) If these authorities are good, how can a court re-~ 
quire a party to warrant title to land when it is not al- 
leged or proved that he undertook or agreed to warrant 
the title ¢ 


NV. S. Bagley, for intervenor, Tinsley.—The acts and 
representations of any party made to deceive, and which 
do deceive others, to their injury, will be binding upon 
them, and they will be estopped, they and all parties 
privies thereto, by deed or in blood. (1 Greenleaf on 
Evidence, page 83, Secs. 22, 33.) 

The above doctrine is so universal that it is held to ap- 
ply with all its force against even a married woman and 
infants. (9 Texas, 297; also 9 Texas, 285.) 

It will be perceived from the above authorities, though 
few in number, that the law will not permit a party to be 
defrauded by the acts of other parties, and injured by 
being induced to purchase property, and then allow them 
to take the advantage of their own wrongful act and 
claim the property, although it may be the homestead. 


Casey & Blanton, for appellees, cited 20 Texas, 133, 
Blount v. Ralston; 21 Texas, 433, Neatherly v. Ripley; 5 
Texas, 89, Hill v. George; 34 Texas, 305, Wright v. Don- 
nell; 22 Texas, 107, Boetge v. Landa; 9 Texas, 24, Mc- 
Gehee v. Shafer. ; 


M.D. Ector and Long & Long, for appellees.—1. It has 
been decided by this court in a number of cases that when 
a vendee in a parol agreement goes into possession, makes 
valuable improvements, and pays the purchase money, 
he is entitled in equity to a decree for specific perform- 
ance, and not for value of improvements, unless the ven- 
dor is unable to make title. (Reynolds v. Johnston, 13 
Texas, 214; Dugan’s Heirs v. Colville’s Heirs, 8 Texas, 
128; Neatherly v. Ripley, 21 Texas, 434.) 
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2. If Robinson contracted to sell the said lot for cash | 
notes with Davenport’s endorsement thereon, and Daven- 
port paid him said notes and endorsed them, his children 
are entitled to the property. 

Again: If Robinson contracted to sell the property to 
Davenport for cash notes, with Davenport’s endorsement 
on same, he has no lien on said lot for the payment of 
said notes, or any part thereof. 

Taking the responsibility of a third person is evidence 
that the seller did not repose upon the lien, but upon in- 
dependent security, and it discharges the lien. (Parker 
County v. Sewell, 24 Texas, 238; Brown v. Gilman, 4 
Wheat., 201.) 

The lien is waived where a note or bond is taken of 
vendee for purchase money, in which a third person joins 
as security. (Fish v. Howland, 1 Paige, 20; Johnson v. 
Suggs, 13 S. & M., 346; Francis v. Haydring’s Executors, 
Hardm., 48, citing 2 Wash., 144; McClure v. Harris, 12 B. 
Monr., 265; Marshall v. Christmas, 3 Humph., 617; Vail 
v. Foster, 4 Coms., 312; Autrey v. Whitmore, 31 Texas, 


| 624.) It is a well settled principle of equity: that he who 


having a vendor's lien takes any other security than that 
which equity gives him on the land sold, is held thereby 
to waive the vendor’s lien. (3 Long on Vendors, 123; 
Boos v. Ewing, 17 Ohio, 500.) 

Any act of the vendor which shows any intention to re- 
lease the land will divest the lien. The English courts of 
equity lay down the true rule: Did the vendor intend to 
trust to the estate as his security, or did he intend to 
abandon that and rely on something else? If he relied 
on his estate, he retains his lien ; if he did not, but took 
security on other property, or from some other person, 
he has lost it. (16 Ves., 348; Wasson v. Davis, 34 
Texas, 159.) The vendor may waive his lien by taking 
personal security for the purchase money, or by taking a 
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gage on other real estate, as security therefor. (35 Texas, 
689.) ; 

3. The ground upon which the estoppel proceeds is 
fraud, actual or constructive, on the part of the person 
sought to be estopped. What will amount to the sug- 
gestion of a falsehood or the suppression of the truth 
may be difficult to determine in all cases; but some tur- 
pitude, some inexcusable wrong, that constituted the di- 
rect motive, or induced the outlay or purchase, is neces- 
sary to give silence or acquiescence the force of estoppel 
in pais; ignorance of the true state of the title on the 
part of the purchaser must concur with willfull misrep- 
resentation or concealment on the part of the party es- 
topped. (1 Gill., 480; Burleson v. Burleson, 28 Texas, 
414; Bogges v. Merced, 14 Cal., 637; Page v. Arnim, 29 
Texas, 72.) 

As the effect of an estoppel may be to shut out the real 
truth by its artificial representative, estoppels, whether at 
law or in equity, are not to be favored nor extended by 
construction. (Jones v. Loper, 1 Dev. & Bat., N. C., 
464.) 

A recital does not operate as an estoppel in an action 
by another party, not founded on the deed, and wholly 
collateral to it. (Carpenter v. Butler, 8 Mees. & W., 209.) 

An estoppel must be reciprocal, and a stranger can 
neither take advantage of nor be bound by the estoppel. 
(Averill v. Wilson, 4 Bart., 180.) 

An estoppel by deed extends only to parties and privies 
thereto, and not to strangers. (Cottle v. Sydnor, 10 Miss., 
763; Braintree v. Hingham, 17 Mass., 432; Worcester v. 
Green, 2 Pick., 425; Griggs v. Smith, 7 Hals., 22.) 

An estoppel can only be asserted or pleaded by one who 
was affected by the act which constitutes the estoppel. 
(Miles v. Miles, 8 Watts & Serg., 135.) 

One who is not bound by, cannot take advantage of an 
estoppel. It must be reciprocal and certain to every in- 

22 
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tent. (Borling v. Mayer, 3 Rand., Va., 563; Lansing vy. 
Montgomery, 2 Johns., 382.) 

Before a party is held to be thus (7. e., by estoppel of 
deed) concluded, it must appear, (1) that he has made 
an omission which is clearly inconsistent with the evi- 
dence which he proposes to give; (2) that the other party 
has acted upon the admission ; and (3) that the latter will 
be injured by allowing the truth of the admission to be 
sustained. (Dezell v. Odell, 3 Hill, 215.) 


REEVES, ASSOCIATE JusTICE.—This was a suit to en- 
force specific performance of a parol contract for the sale 
and purchase of a lot of ground in the town of Hender- 
son, Rusk county. The suit was brought by Davenport, 
and alleges a purchase from Robinson in 1860, describing 
the lot by its number and block. The petition states the 
agreement, alleging that Davenport paid Robinson one 
thousand dollars in cash notes on good and solvent men 
as the consideration for the sale of the lot, and that Rob- 
inson received and accepted the notes as full and com- 
plete payment of the purchase money; that Davenport 
went into possession immediately after the purchase, and 
made valuable improvements, stating their character and 
value, and that he and his family have continued to oc- 
cupy the premises as their homestead. He charges that 
Robinson refused to execute to him any written evidence 
of title, in violation of his contract, though the purchase 
money for the lot had been paid, and prays that Robin- 
son be decreed to make him a deed with general warranty 
of title. The suit was brought to the Spring term, 1869, 
of the court. At that term the defendant answered by a 
general exception to the sufficiency of the petition and 
general denial. 

Afterwards; at the same term, he obtained leave to 
amend his answer, and set up as special matter of defense 
that he had agreed to sell the lot ; the agreement was not 
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in writing, and by its terms no interest was to vest in the 
plaintiff until the entire amount of the purchase money 
was paid, which he averred was fifteen hundred dollars 
in specie, and should have been paid in 1860, but which 
the defendant had refused to pay, and had taken wrong- 
ful possession of the lot; concluding with a prayer for 
judgment for the lot, and for rents and profits, or the 
amount of the purchase money and interest, and a decree 
for the sale of the lot to pay the same. 

At the April term, 1870, A. D. Tinsley obtained leave 
to intervene, and filed his petition setting up title in him- 
self to the lot in controversy, claiming under a purchase 
at sheriff's sale in August, 1869, during the pendency of 
the suit, under a judgment and execution against the 
plaintiff, William Davenport, and in favor of Nathan 
C. Falger. He suggests the death of William Daven- 
port since his purchase, and makes his heirs and Jo- 
seph W. Davenport parties, and offers to pay any 
balance that may be found to be due from William 
Davenport on his purchase of the lot from Robinson, 
and asks to be subrogated to his rights and the rights 
of his heirs, and that Robinson be decreed to make him 
a title. 

After several continuances the defendant, Robinson, 
amends his answer and admits the sale of the lot to Wil- 
liam Davenport, and says that Davenport agreed to pay 
him for the lot $1500 in promissory notes, bearing ten per 
cent. interest, with Davenport’s endorsement, and avers 
that title was not to be made until the notes were paid; 
admits that part of the notes were paid, and specifies 
which of them were not collected, giving the names and 
amounts, and asks judgment against the plaintiffs for the 
amount with interest, and a decree to sell the lot to pay 
his demands. 

Tinsley also amended his pleadings, and alleged that 
William Davenport was an unmarried man when the lot 




































Saas: 





Sos 


ee Cae a 


Cae 

















340 RoBrInson v. DAVENPORT. | Austin, 





Opinion of the Court. 





was sold under Falger’s execution, and set up, as a 
further defense, that Davenport had admitted that the lot 
was not his homestead, and that it was worth $6000, and 
therefore subject to forced sale. 

Davenport's heirs and administrator having made them- 
selves parties, the suit was prosecuted in their names. At 
the September term, 1873, there was a trial. The defend- 
ant’s exception to the petition was overruled, and judg- 
ment was rendered for plaintiffs on verdict of the jury 
finding for them. The decree divested title of the defen- 
dant and vested the same in plaintiffs, with covenants of 
warrant of title. Judgment was also rendered against 
Tinsley, the intervenor, for costs. : 

The defendant and the intervenor filed separate motions 
for a new trial, which being overruled, they prosecute 
separate appeals, each assigning errors. 

The errors complained of will be noticed in the order in 
which they are presented, so far as it may be deemed 
necessary to consider them. The defendant's assignment 
will be disposed of first. 

The first error is, that the court erred in overruling de- 
fendant’s demurrer to plaintiffs’ petition. In support of 
the general demurrer it is insisted that the petition is un- 
certain, and therefore defective, in failing to aver that 
Robinson undertook or contracted to make title to the 
lot at any time. 

Though the petition does not aver that Robinson, in ex- 
press terms, agrees to make title, yet it is alleged that he 
refused to make title in violation of his contract ; and 
taking the allegations of the petition to be true, as they 
are to be regarded on demurrer, there was no error in over- 
ruling the demurrer, if the plaintiff was entitled to relief on 
proof of the facts stated in his petition. Payment of the 
purchase money and possession and improvements would 
warrant the presumption that the defendant would make 
a title. The question upon general demurrer is, whether 
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the pleading demurred to discloses a cause of action; if 
if does, its office would not reach an inquiry as to the 
mere form of stating the cause of action or ground of de- 
fense. The pleader must state the facts upon which he 
relies for his cause of action or ground of defense, and 
when that is done, though in a defective manner, objec- 
‘tions must be made by special exceptions, if the party 
would take advantage of it, and not to the evidence which 
may be offered on the trial in support of the facts. (Frosh 
v. Swett, Administrator, 2 Texas, 485; Warner v. Bailey, 
7 Texas, 517; Wells’ Administrator v. Fairbanks, 5 Texas, 
582.) 

The doctrine that courts of equity will decree specific 
performance of parol contracts for the sale of lands under 
certain circumstances against the inhibitions of the statute 
of frauds requiring the agreement or some memorandum 
to be in writing has been too long established to be seri- | 
ously questioned. The inquiry, therefore, is not whether 
relief will be granted in any case, but whether the case 
comes within certain defined rules which have been held 
to establish exceptions to the statute. The decisions pro- 
ceed upon the idea that the equities which will be en- 
forced are in aid of the statute which was to prevent 
fraud, and independent of it. 

When the purchase money is paid and possession is 
taken with consent of the vendor, and improvements are 
made without his objection, it comes within the exception 
and the rule that the purchaser is entitled to relief, and a 
title will be decreed. (Garner v. Stubblefield, 5 Texas, 
552; Dugan’s Heirs v. Colville’s Heirs, 8 Texas, 126 ; 
Neatherly v. Ripley, 21 Texas, 434; Taylor v. Rowland, 
26 Texas, 293. 

Appellant, Robinson, does not resist the enforcement of 
the agreement because it was verbal, for he is seeking to 
recover the purchase money, as shown by his second 

amended answer, and that amounts to an affirmance of 
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the agreement. (Roeder v. Robson, 20 Texas, 754.) But 
his objection is, that the charge of the court to the jury is 
too general and indefinite, and that it does not present 
the issue of fact made by the pleadings with sufficient 
clearness. 

The issue tendered by plaintiff in his petition is that 
he paid Robinson one thousand dollars in cash notes, on 
good and solvent men, as the consideration for the sale 
of the lot, which Robinson received and accepted as full 
payment of the purchase money. This is denied by the 
defendant. He says that Davenport agreed to pay him 
fifteen hundred dollars in promissory notes, bearing ten 
per cent. interest, with Davenport’s endorsement, and 
that a part of the notes are unpaid, and which is the bal- 
ance of the consideration for the sale of the lot. 

It will thus be seen that the issue was whether the pur- 
chase money had been paid, and if not, what amount of 
it was unpaid ; and it was only necessary to inquire as to 
the latter, if the jury under the evidence should have re- 
turned a verdict for the defendant. 

The court charged the jury in substance to find for 
plaintiff or defendant, as the one or the other had proved 
the agreement as he had described it in his pleadings. If 
the charge was thought to be too general, but was correct 
so far as it went, but that it did not go far enough, the 
attention of the court should have been called to the 
point, that the omission might have been corrected, if 
proper. (Robinson v. Varnell, 16 Texas, 387; Farqu- 
har v. Dallas, 20 Texas, 200; Converse v. McKee, 14 
Texas, 30.) 

Another ground of objection is that the verdict of the 
jury was contrary to the law and the evidence. 

This case adds another to the numerous cases decided 
by this court in which it is held that the verdict of a jury 
will not be set aside where the evidence is conflicting. 
The allegation of the defendant that the lot of ground 
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had been paid for by William Davenport, is clearly and 
distinctly proved by Joseph W. Davenport. This wit- 
ness proves that William Davenport took pc: ession of 
the lot in 1860, and made improvements as alleged in the 
petition, and occupied it as his homestead until his death 
in September or October, 1869, and since that time his 
daughters have occupied it as a homestead. The terms 
of the agreement, the amount of the purchase money 
and its payment, excepting about nine hundred dollars, 
are denied by the defendant, who was examined as a wit- 
ness on the trial. He denied that the consideration for 
the lot was one thousand dollars in notes, but stated that 
Davenport paid him fifteen hundred dollars in notes, 
with his endorsement, and defendant was not to make 
title before the notes were paid. 

It was proved for defendant that Davenport, in 1867 or 
1868, admitted that he had not paid for the lot. There 
was other testimony offered by both parties tending to 
establish different conclusions, not necessary to be given 
in detail. It it sufficient to say that there was evidence 
to support the verdict and not such preponderance of 
evidence against it as would authorize this court to say 
that it was wrong and contrary to the law and evidence. 
It was a case to be decided by the jury on conflicting 
evidence. (Russell v. Mason, 8 Texas, 226; Gamage v. 
Trawick, 19 Texas, 64; Long v. Steiger, 8 Texas, 462; 
George v. Lemon, 19 Texas, 152; Anderson v. Anderson, 
23 Texas, 641; Baldridge v. Gordon, 24 Texas, 288; How- 
ard v. Ray, 25 Texas, 91; Adams v. George, 25 Texas 
Sup., 374.) 

It is further objected that one of the jurors who tried 
the case was a nephew of the plaintiff, and which was un- 
known to the defendant until after the argument of the 
case had begun. 

The fact might have been known upon inquiry at the 
time the jury were impanneled, and the objection might 
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have been interposed as a ground of challenge. It does 
not appear that injustice was done the defendant, or that 
the jury rendered such a verdict as should not have been 
rendered under the evidence. No notice was taken of it 
when the fact was made known to the defendant until af- 
ter verdict, and unexplained by other evidence the objec- 
tion, in the form in which it is presented, is not sufficient 
to set aside the verdict. 

The last assignment is, that the court erred in the judg- 
ment requiring defendant to make to plaintiffs a deed of 
conveyance with covenants of warranty. It would have 
been more in accordance with the statute if the judgment 
by its terms had passed the title with warranty, without 
any act to be done by defendant, as provided by Article 
1481 of the Digest ; and the judgment in this respect will 
be reversed and reformed at the cost of the appellant. 

The errors assigned by the intervenor, Tinsley, are— 

. That the court erred in the charge to the jury. 

. In not giving the charge asked by intervenor. 

. The jury found contrary to the law and evidence. 

. Forerror in ruling out the testimony of A. D. Tinsley. 
. The court erred in giving judgment for Joseph W. 
Davenport for costs, when he had not answered. 

The testimony in support of the intervenor’s claim con- 
sisted of the judgment and execution in favor of Falger 
against William Davenport, and intervenor’s purchase of 
the lot in August, 1869, during the pendency of the suit, 
and sheriff's deed for the property in consideration of the 
payment of the purchase money of $17. He also read 
in evidence a mortgage deed from William Davenport to 
Brown and McMurray for the lot in controversy, in 1865, 
in which Davenport says that this lot of ground is not 
his homestead, and that he had never claimed it as his 
homestead, and that he claimed another place not in Herr 
derson as his residence and homestead. This mortgage 
was recorded in the county clerk’s office in Rusk county. 


otk We 
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Tinsley, the intervenor, was examined on the trial as a 
witness, and stated that he had read this record of the 
mortgage on the day and before his purchase of the lot 
under Falger’s judgment and execution against William 
Davenport, and that he was induced by the mortgage to 
make the purchase. On objections by plaintiff the court 
ruled out his declaration as to his inducement to pur- 
chase. 

The plaintiff proved that the place on which William 
Davenport resided before he resided upon the lot in suit 
had been sold in 1868 under a judgment and execution in 
favor of Wiley Harris, to pay the purchase money, and 
was the same land sold by Harris to Davenport. They 
also proved that William Davenport and his family re- 
sided upon the lot as their homestead before and at. the 
date of Tinsley’s purchase in 1869. 

The court charged the jury that if the lot at the time of 
its purchase by Tinsley was claimed and used by Dav- 
enport as the homestead, to find for plaintiffs as against 
the intervenor, and in this we think there was no error. 
The statement of Tinsley that he was induced to pur- 
chase because of the recital in the mortgage to Brown 
and McMurray in 1865, that the lot was not then the 
homestead, if allowed to go to the jury as evidence, 
would not prevent Davenport from showing that the 
property was his homestead at the date of Tinsley’ s pur- 
chase in 1869. 

The evidence shows that Davenport claimed it as the 
homestead of himself and family, and the claim was al- 
leged in his petition. The plaintiffs were in possession 
when Tinsley purchased. 

The Harris place, on which the family resided before 
possession was taken of the lot, had been sold to pay the 
purchase money, under Harris’ judgment and execution, 
before Tinsley purchased the lot, and he had construc- 
tive, if not actual, notice of the homestead claim when he 
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purchased, and might have known, upon inquiry, that 
the lot was the homestead. There was no error in refus- 
ing the charge asked by Tinsley. 

The evidence supports the verdict, and there was no 
error in overruling the motion for a new trial. 

The assignment that the court erred in giving judgment 
for Joseph W. Davenport for costs, when he had not an- 
swered, is not supported by the record. He answered, 
with the heirs of William Davenport, on suggestion of 
his death, in December, 1871. 

The pleadings and evidence do not present the case in 
such form as to require an opinion as to how far the ex- 
cess of a homestead may be reached by execution. 

The judgment is affirmed as to A. D. Tinsley, and re- 
versed and reformed as to appellant, Robinson, as indi- 
cated in this opinion. 

REVERSED AND REFORMED. 


T. W. House & Co., anp J. H. Burnett, INTERVENOR, 
v. W. D. WILLIAMS ET ALS. 


1. Held, that a certificate by the district clerk in the words of the statute 
(Paschal’s Digest, Article 1589) is sufficient to authorize the Supreme 
Court to affirm, without reference to the merits. 

2. The death of the attorney of plaintiff in error is not sufficient to excuse 
failure to file the trancript within the time préscribed, on a motion to 
set aside an affirmance on certificate, and for leave to file transcript after 
such affirmance. 


On REHEARING. 


3. If there was no jurisdiction to affirm on certificate, the improvident en- 
try of aflirmance would be void. There can be no judgment without 
jurisdiction to render it. 

4. An entry of affirmance upon a certificate of the district clerk that the 
judgment had been rendered in the court below, and appeal taken, was 
without jurisdiction and void, and should be so declared when called 

to the attention of the court. 
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5. Jurisdiction defined to be the power by law conferred to determine causes: _ 
concerning certain subjects and between parties legally before the court 
by process or notice, actual or constructive. 

6. To give the court jurisdiction to affirm on certificate it must be shown : 
1. The final judgment below by a copy thereof. 2. Notice of appeal 
of record in the term when judgment was rendered, or in cases of 
error the service of citation in error must be shown. 3. The perfec- 
tion of the appeal, by giving bond in cases where the law requires bond 
to be given, or a bond for swpersedeas or for costs in cases of error. And 
these facts must be shown by a certified copy of the judgment and 
notice of appeal, and the certificate of the district clerk should state in 
the exact terms of the statute when the appeal or writ of error was 
perfected. 

7. See discussion of facts insufficient to allow the transcript to be filed after 
the time prescribed by statute. 


APPEALS from Houston. Tried below before the Hon. 
Leroy W. Cooper. 

The cases Nos. 656, 657 and 699 were affirmed on cer- 
tificates. The certificate stated that judgment had been 
rendered and appeal taken, following the words of the 
statute, in no case giving copy of judgment. 

Motion in each case was filed to set aside the order of 
affirmance and to allow the transcript to be filed. Affi- 
davits accompanied the motions setting up causes for - 
delay. These sufficiently appear in the opinion. 


A. M. Jackson and D. A. Nunn, for motion to affirm. 


Hancock & West, for motion to set aside order of af- 
firmance and for leave to file transcript. 


OGDEN, J.-—The above three causes were appealed from 
Houston county, and under the law the transcripts 
should have been filed in this court on or before the 
fourth day of December, 1871. But the appellants fail- 
ing to bring up the records as required, the appellees in 
each cause filed motions to affirm, on certificate, without 
reference to the merits, and the judgments of the District 
Court were then affirmed, under Article 1589, Paschal’s 
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Digest. And now the appellants have moved to set aside 
the judgment of affirmance, and for leave to file their tran- 
scripts, and have the causes determined upon their merits, 

The grounds for the motion are, (1) that the judg- 
ment of affirmance was improperly awarded ; (2) that the 
appellants were unavoidably delayed in sending up the 
transcripts ; and (3) that the affirmance without regard to 
the merits of the causes would work great injury to the 
parties. In the case of De Leon v. Owen, 3 Texas, 154, 
this court, in considering the questions here presented, 
said: ‘‘ These legislative rules are certain] y very stringent, 
but there is no ambiguity inthem. * * #* Legis- 
lative rules are inflexible, and when explicit and clearly 
understood, they must be enforced without regard to the 
individual injury that may be the result.’”” And under 
the recognized authority of that case, we do not under- 
stand ourselves authorized to take into consideration any 
individual injury which might result as a reason for dis- 
regarding an unambiguous legislative rule, when applied 
to the cases at bar. It is contended for the appellants 
that though they had failed to file their records in this 


* court within the time prescribed by law, and though the 


appellees were, under the law, entitled to an affirmance 
of the judgments on certificate properly made and filed ; 
yet that the certificates filed in these cases were not in 
conformity with the requirements of the statute, and not 
such as would entitle them to an affirmance of the judg- 
ments, and that therefore the action of this court upon 
those certificates should be set aside. It is true that 
the certificates in either of these cases do not conform 
with the rule laid down by this court, at its present 
session, in the case of Loyd e¢ al. v. Barnett, 36 Texas, 
190, and had the insufficiency of the certificates been 
presented before the judgments of affirmance had been 
rendered, we might have entertained and considered the 
question as a reason for refusing to affirm. But the objec- 
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tions to the certificates come too late after judgment, par- _ 
ticularly since the certificates are a literal compliance 
with the statute, and such as have been recognized by this 
court as sufficient. And as the judgments were affirmed 
when the rulings of the court recognized the certificates 
as complying with the law, we are unwilling to set aside 
those judgments because of a subsequent ruling in relation 
to an unexpressed but legitimate intendment of the law. 

The transcripts were not filed in this court within the 
time prescribed by law, and the judgments were affirmed 
without reference to the merits, and now appellants ask, 
under the provisions of Article 1590, Paschal’s Digest, to 
have the judgment set aside, because of unavoidable de- 
lay in bringing up the record. In Chambers v. Fish, 20 
Texas, 344, where a motion was made for leave to file the 
transcript after the expiration of the time, but before a 
judgment of affirmance, the court says: ‘‘The object of 
the statute is to enable the court to relieve any one who, 
by accident, mistake or misfortune, has failed to file the 
transcript. But in administering this relief it is the duty 
of the court to see, so far as it is practicable, that it 
should result in no injury to the appellees.’’ This motion 
was made before a motion to affirm, but the court clearly 
intimate that if a judgment had been asked, then the ap- 
pellant would have been held to a much more stringent 
tule; but even in that case the court held that a good 
cause for the delay must be shown, and the granting of 
the motion must work no injury to the appellee. 

In the cases at bar the motions are to set aside the 
judgments, and the principal reason given for delay in 
filing the transcripts as required is that appellant’s coun- 
sel died some two months before the time for filing said 
transcripts. We cannot understand that to be any good 
or suffitient cause for not sending up the records, as the 
appellants themselves could very well attend to sending 
up the record without the aid of any counsel. But if 
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counsel were necessary, then it is not shown that there 
were not other able and worthy attorneys whose services 
could have been secured without trouble or delay. In- 
deed, we are inclined to look upon this excuse as evidence 
of neglect on the part of appellants, rather than unavoid- 
able delay. Had the attorney lived, then appellants 
might have had some cause for confiding in the ability 
and promptness of their counsel and adviser, but on his 
death it was their duty to attend to their interests them- 
selves, and if they have failed to do so when fully within 
their power, then they cannot complain if they have to 
suffer the consequences. Now the rights and interests of 
the appellees have vested, and must be respected in the 
absence of strong reasons for setting them aside. 

The case of Kernaghan v. Hall, 31 Texas, 128, we think 
decisive of these cases. The cause for delay as shown in 
that case is much stronger than in the cases at bar, and 
yet the diligence shown was characterized by the court as 
negligence. It may be that the appellants, not being at- 
torneys, were innocent of any intended negligence, and 
possibly ignorant of the necessity of any prompt action 
in the premises until too late to remedy the evil; but if 
so, that was their misfortune; at any rate, they can hardly 
expect to be relieved against their own supineness and 
the vigilance of others. It appears from the certificate 
of the District Court clerk, and affidavits filed, that on 
perfecting the appeal the transcripts in each case were 
promptly made out, and were lying in the clerk’s office 
for months to be demanded and forwarded to this court 
by the appellants, but were uncalled for until after the 
judgments of affirmance by this court. We think this 
clearly not a sufficient showing of a good cause for the 
delay, and the motion to set aside the judgment in each 
case is refused. 

MOTION OVERRULED. 


Opinion delivered May 27, 1872. 

















1874. | House & Co. v. BURNETT. 351 





Opinion of the Court on rehearing. 





Motion for rehearing filed and continued. 


Subsequent to the motion for leave to file transcript in 
No. 656, appellants brought the case by writ of error 
within the two years from date of the judgment below. 

The motion to vacate the order of affirmance becomes 
important to ascertain the right to their writ of error. 
This case brought by error is No. 1667. 


On REHEARING. 
Hancock & West, for appellants and plaintiffs in error. 
A. M. Jackson, for appellees and defendants in error. 


GRAY, ASSOCIATE JuSTICE.—The first three of these 
causes are appeals returnable to December term, 1871, of 
this court. They are submitted upon applications for 
rehearing of motions made at that term which were 
overruled, but the applications for rehearing continued 
for further consideration. The motions thus suspended 
were made for leave to file transcripts of the records 
after the day on which they should regularly have 
been filed, at the same term, and after motions had been 
made ex parte by appellees for, and entries of, judg- 
ments of affirmance, without reference to the merits. 
These entries of judgments of affirmance purport to 
have been made under authority conferred on the court 
by Sections 5 and 7 of ‘‘An act concerning the proceed- 
ings in the Supreme Court,”’ of February 11, 1850. (Pas- 
chal’s Digest, Articles 1587, 1589.) The motions for leave 
to file the transcripts, on appeal to be heard on the mer- 
its, and to set aside the entries of affirmance, are based on 
authority given by Section 8 of the same act (Paschal’s 
Digest, Article 1590), and also on the ground that the en- 
tries of judgment, which are directly attacked by the mo- 
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tions, were inadvertently made by the court when juris- 
diction had not been acquired so to do. 

Considering the motions with reference to the time 
when they were filed, it might not be necessary to con- 
sider the question of jurisdiction to enter the judgments ; 
because appellants were not thereby precluded to have 
them set aside at the same term, upon filing the tran- 
scripts and showing satisfactory cause for delay and omis- 
sion to file them in due time. If sufficient cause were 
shown for the delay, then the regularity or nullity of the 
entries of affirmance would be wholly immaterial, be- 
cause the same statute which authorized them also au- 
thorized their vacation. But if there was not sufficient 
cause shown for deiay, so as to authorize their being va- 
cated under the statute, then the question of their nul- 
lity became material ; -because, if valid, they stood as ef- 
fectual bars to writs of error, which the parties might 
otherwise have sued out within two years from rendition 
of the respective judgments from which appeals were 
taken. At this time, however, by postponement of de- 
cision on these motions for more than two years, appel- 
lants in the second and third causes (Nos. 657 and 699) ap- 
pear to have lost their appellate remedy by writs of error ; 
and it would now seem immaterial as to them whether 
the entries of affirmance were valid or void. Their only 
means of obtaining a hearing on the merits of their re- 
cords rests on the decision of the question of sufficient 
cause having been shown for delay under the statute to 
authorize their being vacated, and to allow the records to 
be docketed and heard on the merits. 

These considerations, however, do not apply to the first 
cause (No. 656), because the appellant has sued out a 
writ of error to revise the judgment below in due time, 
which has been filed and docketed for this term as No. 
1667; and this is opposed by a motion of defendant in 
error to dismiss, in nature of a plea in bar, setting up the 
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entry of judgment of affirmance in that cause as res judt- 
cata. It therefore becomes necessary to consider the va- 
lidity of those entries as judgments, as also the other 
grounds of the motions of appellants. 

The opinion delivered by our predecessors was that of 
the court, and must be so weighed. As has been hereto- 
fore stated, it is not ordinarily deemed proper critically 
to examine the reasons for the conclusion attained; but 
if the result appears correct in material matters, the or- 
der taken should not be disturbed. Here, however, we 
are cited to another opinion of the court, delivered at the 
same term and by the same judge, in a similar cause pre- 
viously to these motions, which is alleged to be inconsis- 
tent and irreconcilable with the opinion in these causes. 
If this be so, there is opinion against opinion, and that 
which is considered to be correct on principle and author- 
~ ity must be followed. 

The case cited is that of Lloyd ef al. v. Barnett, 36 
Texas, 190. Upon examination of. it, there appears to 
have been a motion for affirmance without reference to 
merits, upon a certificate of the clerk, but there was no 
transcript of the judgment below, nor of notice of ap- 
peal, nor of appeal bond filed and approved. The certifi- 
cate of the clerk under seal stated that there was a judg- 
ment between certain parties, and purported to describe 
it, and that there had been notice of appeal and bond 
given. Soin the causes under consideration, there was 
no transcript whatever from the records of the District 
Court, either of judgments, notice of appeal, or of bond, 
except in one of them, where a copy of bond was certi- 
fied. The cases are plainly similar in all material re- 
spects. In that case the court made these pertinent 
remarks: 

‘“‘It is true the statute does not explicitly require that 
a copy of the judgment should accompany the certificate, 
but the necessity of the case requires it, and we think 
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that the statute evidently contemplated that a certified 
copy of the judgment below should in every instance ac- 
company the certificate for affirmance. This is an appel- 
late court, and has jurisdiction only of judgments and 
decrees of the lower courts, and therefore the judgment 
must be presented or filed in this court before jurisdic- 
tion can possibly be said to attach. It is the judgment 
of the court, and not the certificate of the clerk, that is 
to be affirmed by this court under the statute. Besides, 
if the certificate of the clerk is all the law requires, then 
that law must of necessity confer judicial powers upon 
the clerk to determine the legality and sufficiency of all 
judgments which are sought to be affirmed on certificate, 
and would leave little to be done by this court excepting 
to obey the mandate of the clerk.”’ 

The affirmance asked was refused for want of a tran- 
script of the judgment below, and because, without it, the 
court had no jurisdiction to affirm. This is the only legiti- 
mate conclusion that.can be drawn from the case; and if 
it be correct that there was no jurisdiction to affirm, it 
must necessarily follow that an improvident entry of af- 
firmance. would be void in such case and in all similar 
cases. There can be no judgment of a court without juris- 
diction to render it. The entries in these causes were 
made on certificates of similar defective character, and if 
made without legal authority must be also void, and 
should have been so declared when made known to the 
court, especially by motion for that purpose. The dis- 
tinction between the cases attempted to be drawn in the 
opinion in these causes is not obvious, and cannot be 
maintained on sound principles. 

An examination of previous decisions of this court will 
lead to a correct conclusion. The earlier decisions espe- 
cially applicable to this subject were under statutes in 
force prior to the act of 1850, but the principles involved 
are identical. They, in substance, provided that when ap- 
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pellant or plaintiff in error had perfected the appeal, or 
proceedings in error, by service of citation, and failed to file 
the transcript of record in this court by the time required, 
then appellee or defendant in error might do so at the re- 
turn term, and on motion obtain an affirmance, without 
reference to merits. 

Under these provisions it was held, in Harris v. Wil- 
liams, 4 Texas, 339, that ‘‘where a party seeks the en- 
forcement of so rigorous a rule as the affirmance of a 
judgment without reference to the merits, his application 
ought certainly to receive no favor beyond what the rule 
of the law may seem peremptorily to demand. He ought 
to be held to an exact compliance with the law in every 
particular.’’ Affirmance was refused merely because 
there was no endorsement on the transcript by the clerk, 
stating the day on which it was demanded by appellee. 

At the same term, in Mills v. Bagby, 4 Texas, 323, it 
was said: ‘‘ When the motion is made by the appellee or 
defendant in error, for affirmance of judgment, * * * 
on production of the record, as it is an ex parte pro- 
ceeding, we believe that it is the duty of the court to ex- 
amine the'record presented, for the purpose of deciding 
whether there is enough in it to give jurisdiction. Where 
it is an appeal, no citation is required by law; but as the 
sfatute gives twenty days to file a bond, it is believed that 
the appeal is not consummated until a bond has been 
filed, although it has been claimed in open court. * * * 
And until this consummation, the opposite party has no 
right to treat it as an appeal, and present the record and 
ask an affirmance. In truth, until it has been so consum- 
mated, there has been no appeal to give jurisdiction to 
this court, and were the judgment in such case to be in- 
advertently affirmed by this court, such affirmance would 
be a nullity and wholly void.’’ And so also in regard to 
writs of error, where citation had ‘not been served, it was 
said, ‘‘ We cannot affirm the judgment; because, if we 
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were so to do, it would be void.’’ Affirmance was re- 
fused, because the record did not show the date at which 
service of citation in error had been made. 

Again, at the same term, in Martin & Ward v. Latimer, 
Bagby & Co., 4 Texas, 335, applying the principles in the 
last case, a motion was entertained to set aside a judg- 
ment of affirmance at the previous term, and it was sus- 
tained, because the record on which the court had acted 
was defective in two particulars; first, it was not certified 
to be a full transcript of all the proceedings in the suit; 
and second, it did not appear that the appeal taken had 
been perfected by giving bond. The entry of affirmance 
was declared void for want of jurisdiction, and the man- 
date issued was recalled. 

The same doctrine is as clearly and cogently presented 
in Bnrr v. Lewis, 6 Texas, 76. After judgment of af- 
firmance, motion was made at the same term (but con- 
tinued to the next) to vacate it for want of jurisdiction, 
on the ground that the appeal bond had been filed one 
day too late. In the opinion it was said: ‘‘This court can 
acquire jurisdiction of causes only by one of two modes, 
by appeal or writ of error ; and when the former mode is 
resorted to, the jurisdiction of the court can attach only 
when the appeal is perfected. To constitute an appeal 
perfected, the appellant must give notice of appeal during 
the term, and within twenty days after the term he must 
give bond for the prosecution of the appeal. Until these 
two constituents of an appeal concur, there is no appeal, 
° od ° and the jurisdiction of the appellate 
court does not attach.’’ For this ample authority was 
cited, and the entry of judgment at the former term was 
declared void and vacated. 

Coming to cases arising under this act of 1850, those of 
Wilson v. Trueheart, 13 Texas, 287, and 14 Texas, 31; 
and Chambers v. Shaw, 16 Texas, 143, were decided on 
certificates. They are in point here, and the principles 
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held in them are in accord with the previous cases, that 
it must appear that citation in error had been served be- 
fore jurisdiction could attach here. 

So in Patton v. Laforce, 14 Texas, 240, and White v. 
Proctor, 17 Texas, 406, there was transcript of judgment, 
petition in error and bond, duly certified ; but the certifi- 
cate did not show that citation in error had been served. 
Motions to affirm were therefore refused for want of juris- 
diction. 

In Crunk v. Crunk, 23 Texas, 604, transcript of the 
whole record was brought up and filed by appellees, but 
because it did not appear that service of citation had been 
made on all of them, the cause was struck from the 
docket. 

Finally, in Loftin v. Nalley, 28 Texas, 128, there was 
motion to affirm, based upon a certificate containing a 
copy of judgment below and of appeal bond, dated and 
approved ; but there was no copy or statement showing 
that notice of appeal had been given in open court, nor 
did the clerk’s certificate state, in the exact words of the 
statute, when the appeal was perfected. The court as- 
serted the same principles as to jurisdiction as main- 
tained in Mills v. Bagby and Burr v. Lewis. It also 
commented on the insufficiency of the certificate as to the 
time when appeal was perfected, and proceeds to inti- 
mate that if it had been in the terms of the statute (Sec. 
7, Pas. Dig., Art. 1580), yet that ‘‘it might then become a 
question whether that would be sufficient evidence to this 
court that all had been done necessary to give this court 
jurisdiction of the matter; that is, that notice of appeal 
had been given, and an appeal bond had been filed and 
approved properly.’’ This intimation strikes my mind 
with force. Its pertinency will hereafter be seen. 

If we analyze these cases and accurately deduce the 
principles on which they are founded, they will be found 
in accord with correct doctrine as to what constitutes the 
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jurisdiction of a court. Perhaps a perfect general defi- 
nition of it cannot be framed. Yet I take it to be sub- 
stantially this: the power conferred by law to determine 
causes concerning certain subjects, and between parties 
legally before the court, by process and notice, actual or 
constructive. Applying these principles to the cases un- 
der consideration, the Constitution and laws grant juris- 
diction to this court, as an appellate tribunal, over the 
subject matter of certain kinds or classes of judgments 
of inferior courts, but not all kinds or classes; and 
these judgments are matters of record. They also grant 
jurisdiction over the parties to such judgments of record, 
from which appeals lie to this court, when they are 
brought before or required to appear in either of the 
modes and by the means required by the law, and only 
in such modes and by such means as are specified. 

From these premises the following deductions appear 
inevitable : 

First. The final judgment below, and what it was, 
must be shown, for otherwise this court cannot decide 
whether it be one of the kind or class from which an ap- 
peal is authorized, nor whether it be not void on the face 
of the record. No presumption of such facts can be in- 
dulged from a mere statement of a clerk what appears to 
him by the record. A copy of the judgment record 
should be produced. 

Second. The notice of appeal of record in term when 
judgment final was rendered, or in cases of error the ser- 
vice of citation, must be shown. No party can be held in 
default in any court without legal notice to appear there. 
The necessity for service of citation in error is too mani- 
fest to require comment. In cases of appeal, the notice 
of appeal in open court is the foundation of jurisdiction 
over the appellee. By law such notice is the process of 
citation then served in court and recorded, requiring 
the appellee to appear at the next term of the appellate 
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court, there to respond to the complaint of appellant. 
This notice is the appellation or call, the citation of the 
appellee, and without it he could not be put in default 
for not appearing here; nor can he claim that there was 
an appeal unless such notice appears of record, so as to 
put appellant in default for not appearing here. 

Third. The perfection of the appeal by giving bond 
in cases where the law requires bonds to be given, or of 
bond for swpersedeas or for costs in cases of error, must 
also appear. These are the conditions imposed by law 
for the security of appellees against frivolous appeals, 
and as a guaranty that appellant will prosecute his notice 
of appeal or writ of error. If he fails to comply with 
these conditions, itis an abandonment of the appeal, 
which he has a right to do; and neither party then is un- 
der any obligation to appear before this court, and can- 
not be put in default for failing so to do. 

Now all these matters appear of record in the court be- 
low, and this is an appellate court authorized in general 

to determine causes by the record. The question is, upon 
what evidence of these things is this court empowered. to 
exercise its jurisdiction to determine the appeal or com- 
plaint in error? 

The language used in Section 7 of the act of 1850 is cer- 
tainly very general, and, literally construed, might be 
taken to intend the substitution of the certificate of facts 
by the clerk for his official certificate to a-transcript of 
the judgment, notice, or citation and service, and bonds. 
If that was its intention, I have no hesitation in holding 
that the Legislature has no power to require an appellate 
court to act upon such statements of what a record may 
or may not contain; nor upon the mere opinion and judg- 
ment of a clerk, whether there was a judgment or perfec- 
tion of an appeal or writ of error. An appellate court, in 
my opinion, in exercise of appellate jurisdiction, can only 
be required to act on the record, or snch transcript of it as 
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may be authorized by law, to be authenticated in every 
particular. It is not a matter, in my judgment, which the 
clerk can be authorized to decide, whether an appeal or 
writ of error has been perfected. That is a conclusion of 
law for the decision of the court upon the record, and not 
upon the opinion of a ministerial officer. But the major- 
ity of the court do not concur in this. view to the entire 
extent. They do concur, however, that there must be a 
certified transcript of the judgment and of the notice of 
appeal, and that the certificate of the clerk should state, 
in the exact terms of the statute, when the appeal or writ 
of error was perfected. 

It results from these views that the opinion of our pre- 
decessors in Lloyd v. Barnett was correct, while that 
given in these causes-was inconsistent with it on this 
point, and that the entries of affirmance made in these 
causes, in December, 1871, were void. The entry in 
No. 656 is, therefore, no bar to the writ of error sued out 
in cause No. 1667. 

Upon the other grounds of the motion for leave to file 
the transcripts, there is room for difference of opinion on 
the facts shown in the affidavits and counter-affidavits. 
We should be unwilling to set aside any final order of 
our predecessors, on a mere difference of opinion on 
facts, if the parties had the same remedy now, by writ 
of error, as they had when the motions were presented. 
But as that remedy has been lost, without their fault, by 
postponement of decision on these motions which should 
properly have been made at the same term, we are per- 
haps disposed to view the causes of delay with leniency. 
In the causes Nos. 656 and 657 we should have consid- 
ered the excuses for delay as sufficient in themselves. 
In cause No. 699 they are not satisfactory, and would 
not have been allowed, because it is not shown when ap- 
pellant first learned of the death of his attorney, and that 
he did not have ample time to have employed another 














1874. | H. & T. C. R. W. Co. v. GREENWOOD. 


Statement of the case. 
after such knowledge, nor that he had in fact taken any 
steps whatever until after he heard of the decision of the - 
case by affirmance. 

It is therefore the opinion of the court that the motions 
for leave to file the records in Nos. 656 and 657 be granted, 
and that they be filed for hearing in their regular order, 
and that the motion for such leave in No. 699 be over- 
ruled ; also, that the motion to dismiss writ of error in 
cause No. 1667, on the grounds therein stated, be over- 
ruled, but that plaintiff in error elect which remedy he 
will pursue, and that the costs of the cause not prose- 
cuted be taxed against him. 

ORDERED ACCORDINGLY. 


Justice Moore, having been of counsel, did not sit in 
these cases. 


Tue H. & T. C. R. W. Co. v. THomas GREENWOOD. 


In order to give the Supreme Court jurisdiction in cases of appeal brought 
up on certificate, whenever the transcript does not contain copies of the 
proceedings sufficient of themselves to show that this court has juris- 
diction of the case, then the transcript must at least contain a copy of 
the judgment and a certificate of the clerk, stating the time when the 
appeal was perfected, and in cases of writ of error stating the time 
when the citation 1 error was served on the defendant or service of it 
acknowledged. 


APPEAL from Travis. Tried below before the Hon. 
J. P. Richardson. 


Shepard, Searcy & Shepard, for appellee. 


Judgment 3737. ThoMAS GREENWOOD v. HousTON AND 


rendered 


Nov. 6, 1873. TEXAS CENTRAL RAILWAY COMPANY. 


And now on this day came the parties to this 
cause by their attorneys and announced ready for 
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trial. Whereupon came a jury of twelve good 
and lawful men of Travis county, consisting of J. 
H. Walker and eleven others, duly tried, elected, 
impanneled and sworn, who having heard the 
pleadings read, the evidence, argument of coun- 
sel, and the charge of the court, retired for de- 
liberation. Whereupon said jury returned into 
court the following verdict, to-wit : 


‘*We, the jury, find for plaintiff ($207,;43,) two 
hundred and seven dollars and seventy-five cents 
in coin. 


“J. H. Waker, Foreman.’’ 


Whereupon, it is ordered, that Thomas Green- 
wood do have and recover of the Houston and 
Texas Central Railway Company the sum of two 
hundred and seven and ;35, dollars; and that said - 
railway company be adjudged to pay the cost of 
suit, for which execution may issue. 


THE STATE OF TEXAS, i 
County of Travis.  \ 
Know all men by these presents, that we, the 

Houston and Texas Central Railway Company, 

as principal, and —— as sureties, are held 

and firmly bound unto Thomas Greenwood in the 

sum of five hundred dollars, for the payment . 

whereof, well and truly to be made, we bind our- 

selves, all and each of our heirs and legal repre- 
sentatives, jointly and severally, firmly by these 
presents, signed with our hands and sealed with 
our seals (using scrolls by way of seals), this 

twenty-sixth day of November, 1873. 

Now the condition of the foregoing obligation 
is such, that whereas, in the District Court of 

Travis county, at the October term thereof, 1873, 
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in the cause No. 3737, of Thomas Greenwood v. 
The Houston and Texas Central Railway Com- — 
pany, said court-rendered judgment against the 
said railway company, defendant, for the sum of 
two hundred and seven and ;45, dollars and costs, 
and said defendant having given notice in open 
court of an appeal to the Supreme Court ; now if 
said Houston and Texas Central Railway Com- 
pany, appellant, shall prosecute their appeal with 
effect, and shall perform the judgment, sentence 
or decree of the Supreme Court, in case the de- 
cision of the said court shall be against said ap- 
pellant, then this obligation is to be null and 
void, otherwise to be and remain in full force 
and virtue. 

THE Houston AND TEXAS CENTRAL RAIL- 


[Seal] way Company, By JAmeEs H. BELL, 
ATTORNEY IN FAct. 

[Seal] F. EvERETT?. 

[Seal] Wa. BRUEGGERHOFF. 


Approved Nov. 27, 1873. 
é F. Brown, Dep. Clerk. 
(Endorsed.) 3737. Thomas Greenwood v. 
Houston and Texas Central Railway Company. 
Appeal bond. Filed November 27, 1873. 
F. Brown, Dep. Clerk. 


THE STATE OF TEXAS, } 
County of Travis. 

I, Frank Brown, Clerk of the District Court 
within and for the county and State aforesaid, 
hereby certify the foregoing to be a true copy 
of the final judgment rendered by said court on 
the 6th November, 1873, in the cause, No. 3737, 
of Thomas Greenwood v. The Houston and 
Texas Central Railway Company, and of the ap- 
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peal bond filed and approved in said cause on 
the twenty-seventh of November, 1873, in accord- 
ance with the notice of appeal entered, and that 
the appeal was perfected in said cause on the 
twenty-seventh day of November, 1873. 

In witness whereof I hereunto place my 
{u. S.| hand, and the seal of said court, this 

April 25th, 1874. * 
FRANK Brown, 
Clerk D. C. T. C. 


RosBeErts, Culer Justice.—A judgment of affirmance is 
asked on the above transcript of the judgment, appeal 
bond, and <¢ertificate of clerk, under the statute, which 
reads as follows: ‘‘In case the appellant or plaintiff in 
error shall fail to file a transcript of the record, as direct- 
ed in the two preceding sections, then it shall be lawful 
for the appellee or defendant in error to file with the clerk 
of the Supreme Court a certificate of the clerk of the dis- 
trict in which any such appeal or writ of error may have 
been taken, attested by the seal of his court, and stating 
the time when such appeal was perfected or such citation 
was served ; whereupon it shall be the duty of the Su- 
preme Court to affirm the judgment of the court below, 
unless good cause be shown why such transcript was not 
filed by the appellant or plaintiff in error; and in cases 
where a bond has been given by the appellant or plaintiff 
in error, if a copy of such bond accompanies such certifi- 
cate of the clerk, the judgment shall in like manner be 
affirmed against the sureties in such bond.’’ (Paschal’s 
Digest, Art. 1589.) 

It will be perceived that this transcript sets forth the 
judgment, the appeal bond in proper form, and the cer- 
tificate of the clerk ‘‘ that the appeal was perfected in said 
cause on the twenty-seventh of November, 1873,”’ in exact 
conformity to the statute above quoted. 
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The certificate recites that notice of appeal was given, . 
but the transcript does not contain a copy of the notice of 
appeal as it is recorded in the minutes of the court, and 
the question is, is that necessary to give this court juris- 
diction, when the clerk has properly stated in the certifi- 
cate the time when the appeal was perfected, as it has 
been done in this case? The question is not, must notice 
of appeal be given?—for that is well established—but, 
how is that fact, which is of record in the court below, to 
be made known to this court? In an able and elaborate 
opinion delivered by Justice Gray (who is not now on the 
bench), it was stated that it should be made known to this 
court by a copy of the notice of appeal, inserted in the 
transcript just as it stands on the minutes of the court, 
and also by the certificate of the clerk, strictly in con- 
formity to Article 1589, above quoted, stating the time 
when the appeal was perfected. (House & Co. v. Burnett, 
ante, 346.) It was not necessary to have gone to that extent 
in that case, as there was no such copy of notice of appeal, 
nor a proper certificate from which the court could be 
informed of that fact, necessary to the jurisdiction of the 
court. Since the decision in that case, a large number of 
cases have been sent up to this court for affirmance on 
certificate, in none of which does the transcript contain a 
copy of the entry of notice of appeal, and in most of 
them that fact is evidenced by the statement in the cer- 
tificate of the clerk, that ‘‘ the appeal has been perfected’’ 
at a stated time. ‘This has led to a more thorough exam- 
ination into the cases .decided upon certificate, including © 
many unpublished cases extending back as far as 1851, 
shortly after the passage of the law authorizing this pro- 
ceeding by certificate. In some of them the transcript 
contains a copy of the notice of appeal; in others not. 
But when it does, it does not also contain the statement 
in the certificate of the clerk that the appeal has been 
perfected. In the cases brought up by writ of error, the 
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transcript rarely is found to contain the petition or cita- 
tion in error, which are equally important to give this 
court jurisdiction, as notice of appeal; but their exis- 
tence in the case is made known to this court by the state- 
ment of the clerk in the certificate, that ‘‘ the citation has 
been served”’ on the defendant in error, as required in 
the statute. If it be held that a copy of the notice of 
appeal must appear in the transcript in an appeal case, it 
should likewise be held that the petition in error, the ci- 
tation, and return of the sheriff thereon, should be cop- 
ied into the transcript. And in the few cases found 
where that has been done, the clerk has not in addition 
thereto certified that ‘‘the citation has been served.”’ It 
is found, through a long period, that the court has as- 
sumed jurisdiction when the transcript of the record 
‘showed copies of such entries as in and of themselves ex- 
hibited the facts necessary, and also when it contained 
copies of the judgment (and bond when necessary) and 
a certificate that the appeal was perfected, just as the 
transcript has been made out and sent up in this case. 
The opinion referred to states, ‘“‘that there must be a 
certified transcript of the judgment and notice of appeal, 
and that the certificate of the clerk should state, in the 
exact terms of the statute, when the appeal or writ of er- 
ror was perfected.’’ This, when applied literally, might 
be construed to require the exact compliance with the 
statute in the certificate of the clerk, stating that ‘‘ the 
appeal had been perfected,’’ in cases where copies of such 
proceedings appeared in the transcript, sufficient to give 
this court jurisdiction, as a certified copy of the judg- 
ment, of notice of appeal, and of an appeal bond filed 
and approved within the twenty days, after judgment, 
etc. Also, that it required less to be shown in a writ of 
error than in an appeal. After a full consideration of 
the subject practically, and in view of a long line of prec- 
edents with but little variation for more than twenty 
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years under that statute, it is deemed appropriate to state 
the rule, as we now understand it to be, that in order to 
give this court jurisdiction in cases of appeal brought up 
on certificate, whenever the transcript does not contain 
copies of the proceedings sufficient in and of themselves 
to show that this court has jurisdiction of the case, then 
the transcript must at least contain a copy of the judg- 
ment and a certificate of the clerk stating the ‘‘ time when 
the appeal was perfected;’’ and in cases of writ of error, 
stating ‘‘ the time when the citation in error was served’’ 
on the defendant, or service of itacknowledged or waived, 
in substantial compliance with the statute previously 
quoted, upon which this proceeding is found. Under 
this rule the transcript, presenting as it does a copy of 
the judgment, and of the appeal bond, and a certificate 
of the clerk stating that ‘‘the appeal was perfected in 
said cause on the twenty-seventh day of November, 
1873”’ (according to the terms of the statute), is suffi- 
cient, as it has often been before held, to authorize a 


judgment of affirmance by this court. 
AFFIRMED. 


Opinion delivered July 14, 1874, and directed to be re- 
ported in connection with the foregoing case of House & 
Co. v. Burnett. 





W.H. Drar vy. T. M. Cottins anp A. Pops, INTER- 
VENOR. 


On REHEARING. 
1. The act of November, 1871, regarding appeals, is inoperative in appeals 
from interlocutory judgments. 
2. The action of the District Court in granting a motion for new trial is not 
a judgment final from which an appeal can be taken, nor is this rule 
varied by the fact that two new trials had before been granted the ap- 
peilee. 


Dia v. CoLuins. (Austin, 


Argument for the appellant. 





3. Distinguished from McKean v. Ziller, 9 Texas, 58; and Warner v. Bailey, 
7 Texas, 520. 


APPEAL from Harrison. Tried below before the Hon. 
J. B. Williamson. 

The original petition of Dial against Collins was filed 
October 26, 1865. 

The first trial of the case was at the June term, 1868, at. 
which time Dial, as plaintiff, and Collins, as defendant, 
were the only parties to the suit. 

Pope’s intervention was filed December 9, 1869, some 
eighteen months after the first trial and first allowance of 
a new trial to Collins. 

The second trial as to Collins, but first trial as to Pope, 
was at the June term, 1871; verdict rendered June 16, 
1871. Judgment followed against defendant Collins and 
intervenor Pope, but, on their separate motions, a new 
trial was separately granted to each of them, which new 
trial was the second one granted to Collins, but the first 
granted to Pope. 

The third trial as to Collins, being the second one as to 
Pope, was had at the February term, 1872, the verdict 
being rendered February 20, 1872. Judgment again fol- 
lowed against both Collins and Pope, and again they 
made separate motions for another new trial, which were 
granted. The new trial thus allowed, and now appealed 
from, was the second as to Pope, the intervenor, though 
the third as to Collins, the defendant. 

Among the causes for new trial the following were 
stated : 

1. Because the verdict of the jury is contrary to the law 
and evidence. 

2. Because the verdict of the jury is contrary to the 
charge of the court. 


McKay & Blackburn, for appellant.—The ruling of 
the court below was a positive error of law. The statute 
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(Paschal’s Digest, Article 1470) expressly declares that 
‘*not more than two new trials shall be granted to either 
party in the same cause, except the jury have been guilty 
of some misconduct or erred in matter of law.’”’ It will 
be seen by a review of the motion for new trial that no 
misconduct on the part of the jury is charged, and, from 
a review of the charge of the court, that no question of 
law was submitted to them. Their verdict is but a cate- 
gorical statement of the facts found to be true; hence 
they, the jury, could not have erred in a matter of law. 
This court has repeatedly decided that these statutes in 
regard to granting new trials are mandatory, and must be 
obeyed ; and that unless the statute is strictly complied 
with, the court has no jurisdiction of the motion, and no 
right or power to hear or grant the same. (Warner v. 
Bailey, 7 Texas, 520; McKean v. Ziller, 9 Texas, 59; 
Bass v. Hays, 38 Texas, 128, and Gill v. Rogers, present 
term.) 

We hold that, under the statute, the judgment entered 
upon this third verdict for the plaintiff was a final judg- 
ment, and the court has no further jurisdiction of the case 
except to enforce the judgment by final process, unless 
the ‘‘jury had been guilty of some misconduct or erred 
in some matter of law.’’ 

We would ask the court to review its decision in refus- 
ing to allow appeals from interlocutory judgments. The 
right of appeal to the appellate court is a constitutional 
right which cannot be lost from any failure of the Legis- 
lature to act or from any decision of the courts. 

The intervenor’s motion has no merits, for he will not 
be heard to delay the case. (Eccles v. Hill, 13 Texas, 
67.) 

We ask this court to set aside the order granting a new 
trial and award execution. 


Jackson & Jackson, for appellee, Pope. 
24 
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McApoo, J.—Article 1470, Paschal’s Digest, reads as 
follows: ‘‘New trials may be granted in all civil cases, 
on such terms and conditions as the court may direct, 
but not more than fo new trials shall be granted to 
either party in the same cause, except the jury have been 
guilty of some misconduct, or erred in matter of law.”’ 

This cause has been three times tried before juries, on 
each trial the jury returning a verdict for the plaintiff in 
almost the same identical amount, and each judgment has 
been by the court below set aside, and new trial granted. 

On the last trial, the verdict of the jury was rendered 
on special issues of fact, no matter of law being submitted 
to them by the court as a basis of verdict. 

The defendant moved for a new trial. In his motion 
therefor, no misconduct of the jury nor error committed 
by the jury in any matter of Jaw was alleged in the mo- 
tion. 

In order to have carried the application for a third new 
trial out of the terms and spirit of the statute above 
quoted, we think it devolved on the defendant in his mo- 
tion to set forth some specific acts of misconduct, or some 
specific error or mistake of law committed by the jury. 
This he did not do, and in granting a third new trial to 
the defendants, without such misconduct or error of law 
by the jury, the court erred. 

The rule laid down in the statute is not directory, it is 
mandatory. 

No discretion is left to the court unless the motion com- 
ply with the statute. 

The order of the court, therefore, granting the new 
trial on the third application was a nullity. 

When the plaintiff entered his motion to vacate the or- 
der granting the third new trial, and praying that execu- 
tion be awarded, this motion should have been granted. 

Ordinarily the granting of motions for new trial is to de- 
termine by a sound discretion of the court. This rule, 
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however, is not absolute. When, as in this case, a man- 
datory rule is laid down in the statute, it must be fol- 
lowed. In McKean v. Ziller, 9 Texas, 59, where a motion 
for a new trial was held under advisement until the next 
term of the court, and a new trial was granted at the next 
term, this court held that the statute requiring all motions 
for new trials to be acted on during the term at which the 
trial was had was peremptory and must be obeyed, and 
that an order granting a new trial on mere motion, at the 
next term, was a nullity. In that case, as in this, a mo- 
tion was made by the plaintiff to dismiss the case from 
the docket, and that execution be awarded on the judg- 
ment rendered on the verdict of the jury. 

The court overruled the motion, and the cause was 
brought to this court on error. 

Justice Wheeler, delivering the opinion of the court, 
said: ‘‘ We are of opinion the court erred in refusing to 
set aside the proceedings subsequent to the judgment and 
award execution, and that the judgment therefore be re- 


. versed, and such judgment be rendered as the court be- 


tow ought to have rendered.”’ 

The judgment of the District Court is reversed and the 
proper judgment rendered here in accordance with this 
opinion. 

REVERSED AND RENDERED. 


Opinion delivered October 7, 1873. 
A rehearing was granted. 


On REHEARING. 


McKay & Blackburn, for appellant.—The practice of 
allowing intervention in suits between third parties has 
been brought into our peculiar system from the civil law. 
We have no statutes upon the subject and but a few de- 
cisions, yet enough has been decided to settle this case. 
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In the case of Eccles v. Hill, 13 Texas, 67, the court says: 
‘‘The rules in regard to the plea of intervention are (at 
least some of them) not well settled. There is no doubt 
that, under our system, which abhors a multiplicity of 
suits, a third party may intervene in a suit between others 
forthe protection of his own rights. But this cannot be 
permitted where it would retard the principal suit so as to 
operate injustice to others.’’ (Also, Smalley v. Taylor, 
33 Texas, 669.) Same doctrine is held in the State of 
Louisiana, from which we borrowed the practice. (Code 
of Practice, Art. 391; Walker v. Dunbar ef al., 7 Mar- 
tins, N. 8., 587; 2 La. An., 271, 755; 4 La. An., 544; 
12 La. An., 640.) The intervenor admits that we have 
a final judgment against defendant Collins. That being 
true, is also conclusive of his case, for it is a well set- 
tled rule of practice that the plea of intervention must 
be decided by the same court and at the same time as the 
principal suit is decided ; and that after final judgment 
between the principal parties, sustained by the court, a 
party who has voluntarily intervened in a case will not 
be allowed to delay the plaintiff in his execution, but will 
be held to abide by the decision of the principal suit. 


Jackson & Jackson, for appellee, Pope.—1. This court 
(in its opinion) has erroneously and mistakenly assumed 
that this intervenor has already been granted two new 
trials in the court below, besides the one now appealed 
from—the truth being, that the new trial now appealed 
from is only the second new trial ever granted to this in- 
tervenor, as an inspection of the record will make fully 
manifest. 

2. The fact being as above stated, the granting to this 
intervenor of the second new trial (now appealed from by 
plaintiff below) is only an interlocutory judgment, which 
will not be revised by this court; and, therefore, so far 
as this intervenor is concerned, there is nothing in this 
record of which this court can take cognizance. 








woo 
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3. The judgment of this court as it now stands de- 
prives this intervenor of the second new trial granted to 
him by the court below in the lawful exercise of its judi- 
cial discretion—a matter not appealable to this court, nor 
revisable by it. 

4. There is no final judgment in the record against this 
intervenor, however final the last judgment may be as 
against the defendant, Collins, whose rights, and inter- 
ests, and liabilities in this suit are wholly distinct from 
and independent of those of this intervenor. 

The intervenor not being at all prejudiced by the stat- 
ute cited in the opinion (Paschal’s Digest, Art. 1470), the 
rule applies which is stated in Goss v. McClaren, 17 
Texas, 115, thus: ‘‘In ordinary cases the judge has a 
discretion to grant a new trial whenever, in his opinion, 
wrong and injustice have been done by the verdict; and 
it is upon this ground that courts have refused to inter- 
fere to revise the granting of new trials.’’ (See also Von 
Harten v. Courtade, 35 Texas, 434; Simonton v. Forres- 
ter, 35 Texas, 584; and Owens v. The State, 35 Texas, 
362-3 ; also, 6 Texas, 39; 12 Texas, 180.) 


DeEvINE, AssocriaATE JustTIcE.—This appeal is taken 
from the overruling of appellant's motion to dismiss ap- 
pellees’ motion for a new trial, and the granting the mo- 
tions for a new trial asked by defendant and_ intervenor. 

The fifth and sixth assignments of error by appellant 
are all that are necessary to be noticed. They are as fol- 
lows: 

‘‘The court erred in overruling plaintiff's motion to 
dismiss the motions for a new trial by defendant and in- 
tervenor;’’ and that ‘‘the court erred in setting aside the 
verdict of the jury and the judgment rendered thereon, 
at said February term of said court, 1872, and granting a 
new trial to the defendant and intervenor; for that two 
new trials had already been granted to the defendant, and 
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one to the intervenor, and this when the jury had been 
guilty of no misconduct and had not erred in any matter 
of law,”’ ete. 

Whatever cause of complaint (if any) may exist in ref- 
erence to the overruling plaintiff's motion to dismiss the 
defendant’s and intervenor’s motions for a new trial, and 
the granting a new trial, it cannot be heard on this ap- 
peal. The action of the court on the motions for and in 
opposition to a new trial is not a judgment final, or in the 
nature of one that can in this form be inquired into in 
this court. The cases cited in appellant’s brief have no 
application to the present one ; they were cases where the 
verdict and judgment had been examined and set aside at 
a term of the court subsequent to the one at which the 
judgment was rendered. 

This appeal was evidently taken under the provisions 
of the act of November, 1871. This court, at the Decem- 
ber term, 1872, in the case of De Forest, Armstrong & 
Co. v. Charles Miller, 37 Texas, 389, decided that the law 
referred to was so inoperative as not to sustain or justify 
the taking of appeals, in advance of a final judgment, 
from interlocutory judgments, orders, or decrees. 

There being no final judgment in this cause, the appeal 
is dismissed. 

DISMISSED. 


Morris & Morris v. Davin 8S. FILEs. 


1. Although the record does not show a bill of exceptions to the action of the 
court overruling an application for continuance, yet the affidavit and 
action of the court refusing the application appearing in the transcript, 


~ «_the court revised this action upon the sufficiency of the application. 


Aa 


On REHEARING. 


2. The action of the court below overruling a motion for continuance must 
be excepted to, and bill of exceptions taken, or the appellate court will 
not revise such action. 
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3. It is improper to incorporate in the transcript an affidavit for continuance 
unless it be included in a bill of exceptions to the ruling of the court 
thereon. 


4. Without a statement of facts, an assignment of error that the verdict is 
not sustained by testimony will not be noticed unless error going to the 
foundation of the action be manifest on the record. 


APPEAL from Montgomery. ‘Tried below before the 
Hon. James Masterson. 

David 8. Files brought suit against Morris & Morris 
upon a written contract for the delivery of certain lum- 
ber alleged to be worth $624.86. Plaintiff also sued out 
an attachment, which was, on the twenty-first of Decem- 
ber, 1867, levied on 20,000 feet of lumber, and upon the 
steam mill, fixtures, etc., the property of A. E. Morris, 
one of the defendants. 

The defendants pleaded in offset certain claims, and in 
reconvention damages for the wrongful and malicious 
suing out of the attachment, and for excessive levy of 
same. 

At June term, 1871, defendants’ application for contin- 
uance was overruled, but there is no exception to the 
action of the court refusing the continuance. The court 
excluded the evidence offered in support of the claim in 
reconvention. 

Judgment was rendered for plaintiff, and motion for 
new trial was overruled. No statement of facts ap- 
pears. 

Morris & Morris brought the case to this court by writ 
of error, assigning for error the action of the court re- 
fusing the continuance and the motion for new trial. 


John R. Peel, for plaintiffs in error. 


James H. Baker & N. Hart Davis, for defendant in 
error.—A recovery could not be had for a *‘wrongful”’ 
issuance. (Harrison v. Harwood, 31 Texas, 651.) 

There was no bill of exceptions to the ruling of the 
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court refusing a continuance. (Note 595, Paschal’s Di- 
gest; Campion v. Angier, 16 Texas, 93; Harrison v. Cot- 
ton, 25 Texas, 53; Johnson v. Brown, 25 Texas Sup., 120.) 

No testimony in support of the plea in reconvention 
could have availed the defendants, nor for a ‘‘ wrong- 
ful’? issuance, because they did not declare upon the 
bond. (31 Texas, 651.) 

Nor for a ‘‘malicious’’ issuance of the attachment, be- 
cause it was sued out by an agent. (Drake on Attach- 
ments, Sec. 182; 7 Ala., 622; 11 Ala., 492.) 


> 


WALKER, J.—This was an action brought in the Dis- 
trict Court to recover on the breach of a contract for de- 
livery of a large quantity of lumber. 

An attachment was sued out and levied on the saw- 
mill, fixtures, and about twenty thousand feet of lumber, 
belonging to the plaintiffs in error. 

The defendants below claim damages for the wrongful 
and malicious suing out of the attachment, and also plead 
by way of set-off. 

The cause coming on to trial, a motion was made by 
defendants on affidavit for continuance; this motion was 
overruled, and the judgment of the court is assigned for 
error. 

The defendants proposed to prove the wrongful suing 
out of the attachment, to which the plaintiff objected on 
the ground that the plea in reconvention was not founded 
on the bond. The objection was sustained by the court, 
and an exception taken. 

The defendant offered to read the bond in evidence, 
which was objected to, and the objection sustained, and 
exception taken. The plaintiff recovered judgment. A 
motion was made for a new trial, and overruled. The 
case is brought to this court on a writ of error. 

We think there was error in overruling a motion for 
continuance; there was also error in ruling out the evi- 
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dence; and for these errors the judgment of the District 
Court is reversed and the cause remanded. 


REVERSED AND REMANDED. 
Opinion rendered January 13, 1873. 
A rehearing was granted. 
On REHEARING. 


J. Rk. Peel & W. S. Billups, for plaintiffs in error, 
cited Bouv. L. D., Bill of Exc.; 1 Texas, 102, 414; 5 Texas, 
290; Sayles’ Prac., 346; 16 Texas, 133, Baker v. Johnson; 
16 Texas, 243, Boatright v. Linam; 11 Texas, 149, Rob- 
inson v. Martel; 6 Texas, 406; 13 Texas, 368; 14 Texas, 
662; 15 Texas, 437; 17 Texas, 625; 22 Texas, 114; 28 
Texas, 112; 17 Texas, 47; 16 Texas, 13; 14 Texas, 583; 
11 Texas, 557; 10 Texas, 33; 4 Texas, 488; 2 Wend., 145; 
13 Johns., 301; 2 Texas, 405; 1 Texas, 529; 16 Johns., 
343. 


Baker & Maxcy and NV. Hart Davis, for defendant in 
error, cited 16 Texas, 98, Campion v. Angier; 17 Texas, 
157, Parker v. McKelvain; 25 Texas, 53, Harrison v. Cot- 
ton; 31 Texas, 500, Cocker v. The State; 32 Texas, 640, 
Coiton v. The State ; Paschal’s Digest, 217, 219; 31 Texas, 
651, Harrison v. Harwood ; Drake on Att., Sees. 156, 182; 
8 B. Mon., 52, Petit & Owens v. Mercer; 7 Ala., 622, Kirk- 
sey v. Jones; 11 Ala., 492, McCulloch v. Walter; Pas- 
chal’s Digest, 1591. 


Moore, Assocrare JustTice.—If any errors occurred in 
the proceedings had in this cause in the District Court, 
they are not presented in the record in a manner to war- 
rant this court in noticing or correcting them. 

The first ground alleged in the assignment of errors for 
a reversal of the judgment is the overruling of an appli- 
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cation for a continuance. But as the record does not 
show that any exception was taken by plaintiffs in error 
to the ruling, and as it has been often announced in the 
written opinions of the court, and in many oral decisions 
since the case of Campion v. Angier, 16 Texas, 93, this 
court cannot consider and pass upon the action of the 
court which we are asked by this assignment of error to 
review. 

It is insisted that a bill of exceptions is unnecessary, be- 
cause the matter complained of is shown by the copy of 
the affidavit for a continuance, copied into the transcript, 
and by the judgment entry, in which the action of the 
court upon the application is disclosed. This is certainly 
no answer to the objection of the defendant in error, that 
the court should not notice the question sought to be 
raised by this assignment. It is the duty and province of 
this court to consider only such errors as arise out of or 
are presented by the record. Evidently the mere copying 
of an affidavit for a continuance into the transcript does 
not incorporate it in, or constitute it a part of, the record. 
The only error which its presence in this unauthorized 
manner in the transcript requires us to notice is the gross 
impropriety of putting in the record copies of papers 
which form no part thereof, which has often been anim- 
adverted upon by the court, we regret to say without 
having as yet corrected the abuse. 

If parties desire to have this court review the action of 
the District Court in refusing an application for a continu- 
ance, it is their duty to incorporate the ruling of the court 
and their exception taken at the time into the record bya 
bill of exception. A departure from this well established 
rule is forbidden alike by principle and policy, for when 
the bill of exceptions is presented to the judge, he has an 
opportunity, before ordering its incorporation into the 
record of the case, not only to see that nothing improper 
is stated in the bill, but he may also have all the facts 
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stated, and, if he desire it, matters of explanation which 
induced the ruling to which exception is taken. 

The recitation in the minutes of the court on the appli- 
cation for continuance does not supply the place of the 
bill of exceptions. It forms no part of the judgment of 
the court in the cause. It is but the recital of facts tran- 
spiring during the progress of the trial, of which no re- 
cord was required to be made. But even if the recital in 
the entry can be made to supply the place of the bill of 
exceptions, which we are not called upon now to decide, 
unquestionably it would have to show the fact that the 
ruling of the court on the application was excepted to, 
which is not done in this case. 

The second error assigned is the overruling of the mo- 
tion for a new trial. The grounds of motion for a new 
trial are, first, overruling application for a continuance ; 
second, the verdict of the jury was contrary to the 
charge given by the court; third, the verdict is contrary 
to the evidence. The first has already been disposed of ; 
and there being no statement of facts in the record, we 
can, consequently, take no notice of the other two. Nor 
have they been insisted upon in argument by the counsel 
for plaintiffs in error. It is urged, however, that the 
judgment should be reversed, because of the refusal of 
the court to admit evidence in support of their plea in re- 
convention. The ruling of the court in this particular is 
not complained of in the assignment of errors. This. 
court may, no doubt, in some instances consider errors 
manifestly apparent upon the record which go to the 
foundation of the action or defense, but we do not think 
there is anything in this case, as shown by the present 
record, which calls for the application of this rule. 

There being no errors shown by the record in this case, 
which have been assigned by the plaintiffs in error, the 
judgment is affirmed. 

AFFIRMED. 
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J. H. Cnapwick y. B. C. Mrerepirn. 


1. In an injunction suit to restrain the sale of lots levied on, but claimed to 
be exempt as homestead, but which was not the residence of plaintiff, 
but detached, and which plaintiff did not claim as homestead when ad- 
judged a bankrupt a year or two before the levy, and which had not 
been set aside as such, a verdict of two hundred and fifty dollars dam- 
ages held to be excessive. 


On RENEARING. 
2. A remittitur of damages held to be excessive after the reversal by Su- 
preme Court does not authorize the appellee to claim an affirmance of 
the judgment. 


APPEAL from Washington. Tried below before the 
Hon. I. B. McFarland. 

Meredith owned three detached lots in Chappel Hill, 
bought at different times. On one he resided, on another 
was his drug store and office, the other at times was cul- 
tivated and sometimes in pasture. All were purchased 
before the present Constitution. Meredith had been ad- 
judged a bankrupt, and designated two of the lots as his 
homestead, and they were set apart as such to him in the 
bankrupt proceedings. 

Subsequently, Chadwick recovered a judgment against 
Meredith in the District Court of Washington county, 
October 18, 1870, on a note given in 1862, and caused ex- 


ecution to be levied upon the out lot, or pasture lot, and 


on the one with the drug store and office. 

Meredith obtained an injunction to restrain the sale, al- 
leging that the property was his homestead, and claiming 
special damages. Chadwick demurred to the petition 
and pleaded a general denial. The demurrer was over- 
ruled, and upon special issues the jury found that the 
lots were homestead, and were not worth exceeding $2000 
when designated as homestead, and less than $5000 at 
date of levy, and found $250 damages. 
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Chadwick’s motion for new trial was overruled, and he 
appealed. 


Breedlove & Ewing, for appellant, cited 30 Texas, 747 ; 
31 Texas, 691; 12 Texas, 1; 3 Texas, 152; 24 Texas, 31; 
35 Texas, 414; 33 Texas, 600. 


J. LH. & Seth Shepard, for appellee, cited 30 Texas, 188, 
Anderson v. McKay; 24 Texas, 224, Stanley v. Green- 
wood; 19 Texas, 371, Pryor v. Stone; 17 Texas, 582, 
Hamilton & Hancock v. Morgan and Wife; 17 Texas, 
593, Methery v. Walker; 30 Texas, 608, Bassett v. Mess- 
ner; 30 Texas, 443, Moore v. Whitis; 32 Texas, 442, 
Campbell v. Macmanus; Article 12, Section 15, Constitu- 
tion. 


McApoo, J.—This case must necessarily be reversed. 
The jury returned 2 verdict for the plaintiff in the court 
below, in damages against the defendant for the wrong- 
ful levy of his execution on a piece of property, which 
the plaintiff claims to be a part of his homestead. 

Let us see how this matter stands. The defendant, 
Chadwick, recovered a judgment against the plaintiff, 
Meredith, in October, 1870. Execution was levied on 
property, not the residence, but detached—property which 
Meredith did not claim as homestead when adjudged a 
bankrupt a year or two before, which was not set aside 
to him as such. Did Chadwick have aright to regard 
this property as subject to execution? In directing it to 
be levied upon, was he guilty of such a wrongful act as. 
subjected him to a verdict for $250 damages? We think 
not. 

The judgment of the District Court is reversed and 
cause remanded. 

REVERSED AND REMANDED. 


Opinion rendered October 25, 1873. 











382 CHADWICK Vv. MEREDITH. | Austin, 





Argument for the appellee on motion to reform. 


On Motion To REFORM. 


Shepard, Searcy & Shepard, submitted a motion pray- 
ing the court ‘‘to reform the judgment rendered in said 
cause, in accordance with the opinion given therein, be- 
cause : 

‘‘The court reversed the judgment of the District Court 
because of error in rendering judgment for damages 
against appellant ; and the appellee now here admits said 
error and remits to the appellant the entire amount of the 
same. 

‘‘And now because the court has deemed the judgment 
of the District Court right in the main, and appellee has 
remitted the judgment for damages in full, he prays that 
the judgment be so reformed and revised as to show said 
remittitur, and that the judgment below be then af- 
firmed.”’ 

This motion was continued, and at the next term sub- 
mitted. 


Breedlove & Ewing, insisted— 

1. That the cause of reversal was not removed by the 
remittitur ; and— 

2. On the merits argued : 

But could Meredith in any event set up the $5000 home. 
stead exemption against Chadwick’s claim, so as to de- 
feat the collection of his judgment? Meredith, in his 
petition for injunction (which is sworn to by him), alleges 
that that judgment is based upon a promissory note 
made by Meredith to Chadwick in 1862 (Meredith then 
owning the property in controversy). Chadwick, in ex- 
tending the credit, certainly had a right to look to any 
property of Meredith’s (not then exempt) for the security 
and satisfaction of his claim. And we insist that it was 
not within the power of the Constitutional Convention to 
defeat or in any way impair any of the rights or legal 
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remedies of a creditor; and in support of this position 
we cite the court to Gunn v. Barry, 15 Wallace, 623; 
White v. Hart, 13 Wallace, 646; and Von Hoffman v. 
City of Quincy, 4 Wallace, 535. 

Justice Swayne, in delivering the opinion of the court 
in the first mentioned case, says: 

‘* The legal remedies for the enforcement of a contract 
which belong to it at the time and place where it is made 
are a part of its obligation. A State may change them, 
provided the change involves no impairment of a sub- 
stantial right. If the provision of the Constitution or the 
legislative act of a State fall within the category last 
mentioned, they are to that extent utterly void. They 
are, for all the purposes of the contract which they im- 
pair, as if they had never existed.’’ (15 Wallace, 623.) 


Moorr, AssociaTE Justice.—The judgment of the 
District Court of Washington county, from which this 
appeal is prosecuted, was reversed by the judgment of 
this court on the twenty-third of October, 1873. It ap- 
pears from the opinion of the court, delivered by Mr. 
Justice McAdoo, that it was not deemed necessary to dis- 
cuss all the questions presented by the record, as the 
judgment must be reversed for error in the judgment for 
damages recovered by appellee. | 

At a subsequent day, prior to the close of the last term 
of the court, appellee filed a motion in which he admits 
error in said judgment for damages, and in the language 
of the motion, ‘‘remits to the appellant the entire amount 
of the same. And now because the court has decreed 
the judgment of the District Court right in the main, 
and appellee has remitted the judgment for damages, in 
full, he prays that the judgment be so reformed and re- 
vised as to show said remittitur, and that the judgment 
below be then affirmed.’ 

This motion, which was continued by a special order of 
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the court to the present term, presents the only matter con- 
nected with this case upon which we are called upon to act. 

Error in the amount recovered in the District Court may 
no doubt be cured by a remittitur in this court before 
its judgment has been entered, so as to authorize an 
affirmance or reformation of the judgment. And in some 
instances the court has intimated that the judgment 
would be affirmed upon a remittitur being filed. But 
we know of no rule of practice or precedent which sanc- 
tions or authorizes the motion made in this case. There 
is no intimation in the opinion of the court that the judg- 
ment would or should be affirmed, if appellee would re- 
lease the damages recovered by him in the court below. 
Nor did we, previous to the announcement of the opinion 
of the court, propose to release them, but, on the contrary, 
insisted upon the correctness of the judgment in this as 
well as other particulars. Weare clearly of opinion that 
it would be altogether improper in such a case to set aside 
the judgment of the court already rendered, to enable ap- 
pellee to enter a remittitur and get an affirmance, even if 
the only error in the judgment might be cured thereby. 
Such an application comes too late after the court has 
acted upon the record, and the judgment has been re- 
versed and the cause ordered to be remanded. 

The opinion of the court reversing the judgment does 
not, however, warrant the statement in the motion that 
‘‘the court has deemed the judgment of the District 
Court right in the main.’’ We cannot say that the court 
believed or intended to decide that there was no errors in 
the ruling of the District Court in other particulars, 
merely from the absence of comment or reference to them 
in the opinion. Circumstances may be readily imagined 
which would have induced the reversal of this cause en- 
tirely consistent with the conclusion that the judgment 
would have been reversed upon other grounds if the error 
commented upon had not existed. 





1874. ] HARRISON V. OBERTHIER. 





Statement of the case. 





As we fully agree with our predecessors in the judg- 
ment rendered by them reversing and remanding the 
cause, we do not feel called upon by the present motion 
to renew or comment upon their opinion, or to consider 
whether the judgment should not have been reversed for 
other grounds as well as for the one discussed in the 
opinion. 

MOTION REFUSED AND DISMISSED. 





CATHERINE HARRISON v. HENRY OBERTHIER. 


1. The probate court has the power to set aside the homestead of two hun- 
dred acres out of a larger tract owned by an estate, even before the pur- 
chase money has been paid. 

2. Such order will protect the family, even against the holder of the vendor's 
lien, until it has been set aside in a direct proceeding for that purpose, 
with all parties interested before the court. 

3. Upon such proceeding to enforce the vendor’s lien, the proper order would 
be, to sell the excess of the tract over the allotted homestead, and so 
much of the homestead as may be necessary to pay the purchase money. 

4. The statute (Paschal’s Digest, Article 5771) authorizes the District Court 
upon motion to revise and correct the proceedings of the county court 
relating to estates of deceased persons. 


Error from Rusk. Tried below before the Hon. J. B. 
Williamson. 

This case, on the tenth of March, 1873, was dismissed 
for want of an error bond, under Article 1517, Paschal’s 
Digest. 

On April 16, 1873, the order of dismissal was set aside, 
with permission to plaintiff in error to file a cost bond by 
the next term. 

On December 3, 1873, an error bond, approved by 
W. B. Harper, district clerk of Rusk county, was filed in 
the Supreme Court. 

The cause was submitted on briefs, December 17, 1873. 

25 
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The facts appear in the opinion of the court. 
W. W. Morris, for plaintiff in error. 
Martin Casey, for defendant in error. 


REEVES, ASSOCIATE J USTICE.—On the twenty-ninth day 
of January, 1866, B. F. Montgomery, as administrator 
de bonis non of the estate of John Harrison, deceased, 
filed a petition in the county court pertaining to estates 
of deceased persons for Rusk county, showing a small 
sum in cash in his hands and a promissory note for 
$740.50, and also showing the claims against the estate 
for a much larger sum. As part of the claims against the 
estate he reports two notes—one for a balance of $397.12, 
and the other for $105.58, given by the deceased in his 
lifetime to T. J. Walling, as part of the purchase money 
and the balance due for a tract of three hundred and seven 
acres of land, sold and conveyed by deed by Walling to 
Harrison, and on which the plaintiff, Harrison’s surviving 
widow, then resided. He represented that the means in 
his hands were inadequate to pay the debts against the 
estate without selling the excess of the land above the 
homestead exemption, which excess was one hundred and 
seven acres, and asking the court to appoint commission- 
ers to set apart to the widow, the plaintiff in this suit, a 
homestead of two hundred acres out of the tract, and for 
an order to sell the one hundred and seven acres, which 
was done. The commissioners appointed by the court for 
that purpose set apart to the widow two hundred acres, 
including the dwelling and improvements, describing the 
land by metes and bounds. 

The administrator was ordered to sell the surplus of 
one hundred and seven acres for the payment of the pro- 
bated claims against the estate and the expenses of ad- 
ministration. 

‘ In 1868 T. J. Walling filed his petition in the same 
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court, and asked for a decree to sell said tract of three 
hundred and seven acres to pay the balance of the pur- 
chase money on the land sold to Harrison, alleged to be 
two promissory notes—one for $768.75, due on the twenty- 
fifth of December, 1860, with ten per cent. interest from 
its date on the twenty-seventh of October, 1859, credited 
by $700, paid October 10, 1862; and the other for $70, 
dated and payable at the same time ; alleging the death of 
Harrison in November, 1862, and the refusal of his ad- 
ministrator to pay the notes. On the admission of the 
administrator that the notes were given for the purchase 
money, and that the balance due and unpaid was $595, 
the court made an order directing the administrator to 
sell, for cash, the entire tract of three hundred and seven 
acres, to pay off and discharge Walling’s debt. The sale 
was made accordingly in February, 1869, and defendant 
became the purchaser at the sum of $815. The sale was 
confirmed by the court, and the administrator conveyed 
the land to the defendant on payment of the purchase 
money. 

On the trial, the parties read in evidence their deeds of 
conveyance and the orders and proceedings of the county 
court, under which they severally claimed. 

The court charged the jury, that the paper title intro- 
duced by plaintiff was insufficient to warrant a recovery 
over that introduced by defendant. There was a verdict 
for defendant; and the motion for a new trial being over- 
ruled, plaintiff prosecutes a writ of error from the judg- 
ment, and asks that it be reversed for the reasons stated 
in the motion and assignment of errors. 

The principal question in the case is, did the court have 
authority to set aside the homestead before the purchase 
money was paid ? 

The action of the court did not diseharge Walling’s 
lien on the land for the balance of the purchase money; 
but the plaintiff being in possession of the whole tract 
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at the time the order was made, claiming under the deed 
from Walling, she could protect her possession to the 
portion assigned to her and claim under the order and pro- 
ceedings defining the homestead until they were set aside. 
It is made the duty of the chief justice, under the act of 
1848, relating to estates of deceased persons, to set apart 
to the widow and children all the property exempted 
from execution or forced sale by the Constitution and 
laws of the State. (Oldham & White’s Digest, Article 
753.) 

The court made its order on the application of the ad- 
ministrator, and set apart to the widow two hundred acres 
out of the tract of three hundred and seven acres con- 
veyed by Walling to John Harrison, the husband of 
plaintiff, and ordered the surplus of one hundred and 
seven acres to be sold to pay debts. The administrator 
had authority to make such an application to the extent 
of setting apart the homestead, and the subject was within 
the jurisdiction of the court. (Green v. Crow, Adminis- 
trator, 17 Texas, 180.) 

The estate was probably regarded as solvent and able 
to pay the debts against it at the date of the order in 
1866, and that supposition may, perhaps, account for the 
order directing the one hundred and seven acres to be 
sold to pay the probated claims generally, when it should 
have been tu pay off and discharge Walling’s lien as a 
preferred claim over the debts generally. This order was 
not executed, and no sale was made under it. At the 
time this order was made, the administrator had in his 
hands, in cash and a note reported as solvent, asum more 
than sufficient to discharge the purchase money remain- 
ing unpaid on Walling’s claim; and though he reports 
other demands against the estate besides Walling’s, it 
does not appear that these demands were paid, or what 
disposition was made of the funds in his hands. If 
necessary to protect the homestead and free it from the 
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encumbrance, the court might have directed the adminis- 
trator to apply a sufficient amount of the means of the 
estate for that purpose. 

The amount claimed by Walling was $595. The court 
adjudged this sum to be the balance of the purchase 
money on the entire tract of three hundred and seven 
acres, according to agreement between Walling and the 
administrator, Montgomery, and ordered it to be sold, 
and directed the proceeds to be applied to the payment 
of Walling’s claim, which was done by a sale to the 
defendant, Oberthier, who was in possession of the land 
as tenant of plaintiff. 

The plaintiff alleges in her amended petition that she 
had no notice of the proceedings instituted by Walling to 
enforce his lien. She attempted by her amendments to 
put in issue the sum claimed by Walling, alleging that 
it was less than $595, and that it embraced the note for 
$70, which was no part of the purchase money, and 
charged fraud against Walling and Montgomery, and 
notice on Obertheir when he purchased. As exceptions 


were sustained to the amendments, the facts on which ° 


plaintiff may have relied do not appear. 

The record does not show that the note for $70 was al- 
lowed by the administrator, or approved by the chief jus- 
tice, nor is it copied into the record. 

The claim for $768.75, with a credit for $700 paid before 
John Harrison died, seems to be the only debt offered in 
evidence on the trial, apart from the recitals contained in 
the proceedings. 

Though it was error to sustain the exceptions to the 
amended petition, the plaintiff's right to recover to the ex- 
tent of the homestead of two hundred acres was not af- 
fected thereby. The homestead was set apart by a court in 
the rightful exercise of its jurisdiction, and its judgment 
eannot be collaterally impeached or disregarded by the 
court at a subsequent term, as was attempted to be done 
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by the order to sell, and sale of the same land to satisfy 
Walling’s claim. , 

Under the pleadings and evidence before the court and 
jury, the plaintiff was entitled to a verdict for the two 
hundred acres described as the homestead ; and her right 
to that quantity was not defeated because she may have 
sued for more than she could recover. 

The defendant, by his purchase at the administrator’s 
sale, could have acquired title to no more than the sur- 
plus of one hundred and seven acres above the homestead 
exemption. But as he paid Walling’s claim for the pur 
chase money, he should be subrogated to all his rights, 
and should be allowed to enforce the lien by a sale of so 
much of the land as may be necessary to pay the pur- 
chase money on Walling’s sale to Harrison. 

If the defendant should desire to avail himself of this 
remedy, and have the order assigning the homestead set 
aside, or if the plaintiff should desire to have the pro- 
ceedings of the county court affecting her rights revived, 
it would be necessary to bring the proper parties before 


‘ the court, that their rights might be protected. If this 


course should be taken, and it should be found necessary 
to sell the land to pay the balance of the purchase money, 
the surplus of one hundred and seven acres in excess of 
the homestead should be sold first, and the deficit, if 
any, should be made up by a sale of a sufficient quan- 
tity, or the whole, if necessary, of the two hundred acres, 
if it is not otherwise paid. 

The jurisdiction of the District Court over administra- 
tors, or to revise and correct the proceedings of the 
county court relating to the estates of deceased persons, 
is supported by numerous decisions of this court. The 
statute also authorizes a motion for the same purpose. 
(Lott v. Ballaud, etc., 21 Texas, 167; Ray, Administra- 
tor, v. Parsons, 14 Texas, 370; Poag, Administrator, v. 
Row, 16 Texas, 590; Phelps v. Ashton, 30 Texas, 344; 
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Lynch v. Baxter, Administrator, 4 Texas, 443; 2 Pas- 
chal’s Digest, Art. 5771.) 

The cause is reversed and remanded for further proceed- 
ings, in accordance with this opinion. 


REVERSED AND REMANDED. 





W. H. Cunpirr Vv. McLean & MILLER. 


1. A promissory note was given for a claim in the hands of attorneys for 
collection, and which was not surrendered by the attorneys, but retained 
by them, with consent of the maker of the note; the subsequent and un- 
authorized acts of such attorneys in collecting the claim would net put 
the other party in default, nor could such facts be pleaded as a defense 
in a suit upon such note brought by an endorsee. 

2. It was error to charge the jury that a recovery could not be had upon 
such note if the attorneys had not surrendered the claim; a substantial 
compliance, accepted and acted on by the parties, would be a sufficient 
consideration to entitle the holder of such note to recover. 

8. Exceptions to depositions must be preserved by bill of exceptions, to be 
revised in the appellate court. 


APPEAL from Houston. Tried below before the Hon. . 


Leroy W. Cooper. 


Stewart & Wynne, for appellant, cited 1 Parsons on 
Con., 519, 520, 521, 525, 527, 529; Chitty on Con., 393, 
394, 819, 814; 11 Texas, 278, Swift v. Durst; Byles on 
Bills, 456 ; 1 Sug. on Ven., 266, 267; 2 Parsons on Con., 
678; 1 Story Eq., 105; 9 Texas, 129, De Cordova v. 
Smith ; 7 Texas, 54, Harrison v. Knight. 


Jackson & Jackson and Nunn & Williams, for appel- 
lees, cited 1 Parsons on Con., 462; 2 Parsons on Con., 
528, 675, 529, and note. 


REEVES, ASSOCIATE JusTICcE.—This suit is brought by 
William H, Cundiff to recover the amount of a promis- 
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sory note, given by William McLean and John C. Miller 
to Sorley, Smith & Co., for $610, and by them transferred 
to Cundiff, as he alleges in his petition. 

Two grounds of defense are relied on to defeat the ac- 
tion: 1. Failure of consideration. 2. A discharge of 
the liability by payment of the claim for which the note 
was given. 

In support of these grounds it is contended by counsel 
for appellees ‘‘that the note was given by William Mc- 
Lean, with John C. Miller as his surety, in consideration 
of an agreement on the part of Sorley, Smith & Co. to 
transfer a certain claim which they held against the es- 
tate of C. L. Wall, deceased (the amount of which was 
not then known to the parties), to McLean, in case the 
amount of the note should be equal to the claim, and if 
it was not equal, then the claim was to be credited by the 
face of the note. The claim was then in the hands of 
Taylor & Moore, attorneys of Sorley, Smith & Co., in 
Crockett, for collection. That Sorley, Smith & Co. did 
not themselves perform the agreement on their part with 
McLean, but gave him—he being then in Galveston—an 
order or writing to Taylor & Moore, of Crockett, to trans- 
fer said claim to McLean, if the note given by him should 
be equal to the amount of the claim, or if it should not, 
then to credit the claim by the amount of the note. That 
Taylor & Moore did neither, but gave appellees their 
written agreement to credit the claim by the amount of 
the note.”’ Itis insisted that McLean never received credit 
on the claim for the amount of the note, or a transfer of 
the claim according to the agreement with Sorley, Smith 
& Co. But that Taylor, as the attorney of Sorley, Smith 
& Co., collected the claim out of the Wall estate, while 
McLean was in the army, and that thereby the consider- 
ation for the giving of the note had failed. The claim re- 
ferred to was an account of C. L. Wall with W. F. Wall, 
for merchandise and other articles, contracted. during the 
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year 1857, amounting to $628.42, and which had been al- 
lowed and approved as a valid claim against the estate of 
C. L. Wall, deceased, to be paid in due course of admin- 
istration. On this account a credit had been entered for 
$266.89, April 1, 1861, so that the balance unpaid on the 
account was less than the sum for which the note to Sor- 
ley, Smith & Co. was given, on the tenth of June, 1861, 
and under the agreement between the parties, as shown 
by the evidence, Taylor & Moore were authorized to de- . 
liver up the account to McLean. 

It is shown by the evidence that Moore searched 
for the account, but could not find it, and that was 
doubtless the only reason why it was not delivered to 
McLean, instead of giving a written statement that the 
account should be credited with $610, and interest 
from first of April, 1861, that being the amount of Mc- 
Lean’s note to Sorley, Smith & Co. This was accepted 
by McLean as satisfactory at the time, and no further de- 
mand was made for the account. The agreement with 
James McLean, the administrator of C. L. Wall, or his 
suggestion to William McLean to purchase,the claim of 
Sorley, Smith & Co., and in that way pay off William’s 
indebtedness to the Wall estate, seems to have been re- 
garded as consummated. William McLean states that he 
saw James McLean soon after he returned from Galves- 
ton, and told him that he had made enough to settle the 
claim which the administrator held against him, and that 
he had the receipt of Taylor & Moore, as attorneys for 
Sorley, Smith & Co., for a credit upon his claim. 

James McLean testified that William McLean showed 
him Taylor & Moore’s receipt, and that he never made 
any demand afterwards of William McLean for his debt 
to Wall’s estate. 

The suggestion of James McLean to purchase the claim 
of Sorley, Smith & Co. was acted upon by William Me- 
Lean, and the purchase was made accordingly. The 
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claim held by Sorley, Smith & Co. was solvent at that 
time, and the agreement seems to have been made for the 
benefit of William McLean and at his request. 

The facts and circumstances in evidence warrant the 
conclusion, that William McLean’s debt to Wall’s estate 
was satisfied by the claim of Sorley, Smith & Co. against 
the estate, or that his debt was satisfied to the amount of 
the claim before the payment was made by Mrs. Wall 
to Taylor & Moore, and was so treated by the parties. 

In this view of the case, Taylor & Moore’s authority as 
attorneys for Sorley, Smith & Co., to collect the claim 
against Wall’s estate, was ended, and Mrs. Wall’s pay- 
ment to them would not be a valid defense to the collec- 
tion of the note. 

Regarding the agreement as having been virtually com- 
plied with, it could not be thereafter rescinded by the 
unauthorized act of one party, and the other be thereby 
put in default. Where the agreement by its terms is 
mutual and dependent, and one party fails to perform his 
part, that the other party may treat it as reseinded, is a 
well established rule of law, as shown by the authorities 
referred to in the brief of appellees’ counsel. But the 
defense resting upon the alleged acts and omissions of 
Sorley, Smith & Co., is not, as we think, sustained by 
the evidence. 

The effect of the charge to the jury is, that if Taylor 
& Moore failed to deliver the claim or enter the credit, 
though there may have been a substantial compliance 
with the agreement, and as such may have been accepted. 
and acted upon by the parties, the plaintiff could not re- 
cover in his suit. In this respect the charge was deficient. 

The ruling of the court on plaintiff's exception to the 
reading of Mrs. Wall’s deposition should have been pre- 
sented by bill of exception, embodying the grounds of 
objection, before it could be revised. That not being 
done, the error complained of cannot be considered. 
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There being error in the charge of the court, and in the | 
verdict of the jury, the cause is reversed and remanded 
for further proceedings. 


REVERSED AND REMANDED. 


Justice Moore did not sit in this case. | 





JOHN CRAWFORD v. W. H. Haaoop. 


1. It is error to render a judgment for gold unless the petition alleges and 
the evidence establishes a contract to pay gold. 

2. The liability of the securities on a replevy bond executed in proceedings 
under a distress warrant is limited to the amount found to be due on the 
claim to secure which the distress warrant was issued, and the costs of the 
suit; they are not liable to the extent of their bond for any other amount 
for which judgment may be rendered against their principal in the same 
proceeding. 


a ee ee 


Error from Anderson. Tried below before the Hon. 
John G. Scott. 


Burn & McClure, for plaintiff in error. 


Reagan & Greenwood, for defendant in error. 


Roserts, Curer JustTice.—This is an action brought 
by defendant in error, W. A. Hagood, to recover on a 
contract of rent, in which he sued out a distress warrant, 
by which three bales of cotton were seized, which were 
valued by the officer at the sum of $127.50. This cotton 
was replevied by Crawford, by giving a bond in the sum 
of $255, with W. H. Tucker and Ira Millican as his sure- 
ties. The petition alleged that Crawford rented a certain 
tract of land from him, Hagood, for the year 1870, and 
agreed to pay for it whatever it was reasonably worth, 
and that it was reasonably worth $225. 




















396 CRAWFORD v. HaGoop. (Austin, 





Opinion of the Court. 





The defendant below, Crawford, filed a general denial, 
and also pleaded that the Jand had been purchased by 
him from Hagood by verbal contract, upon which he had 
paid part of the purchase money, had gone into posses- 
sion and made permanent and valuable improvements, 
and a tender of an amount which he alleged was the bal- 
ance ; and he also made an exhibit of an account against 
Hagood, part of which he alleged was agreed to be ap- 
plied as the first payment upon the said verbal purchase 
of said land. The particular terms of the verbal contract 
as to the time of payment were not set out in the plea. 
He also claimed compensation for the improvements, 
which he alleged to have been worth $260. 

The plaintiff below, Hagood, amending, denied the sale 
of the land, and, to offset the account of Crawford, set 
out and claimed judgment upon a much larger account 
against Crawford, it being a store account, in which the 
items of Crawford’s account appeared as credits, and 
which showed a balance of account in favor of Hagood of 
$351.46. This account was alleged to be due in gold. 

The jury returned the following verdict in favor of 
Hagood : , 

‘*We, the jury, find for the plaintiff, and assess the 
damages one hundred gold dollars for the rent of the 
land, and three hundred and fifty-one ;48, gold dollars as 
the balance due on store account.” 

A judgment was rendered in accordance with this ver- 
dict, and in connection therewith an order was made di- 
recting the clerk, in the event the replevy bond was re- 
turned ‘‘forfeited,’’ to issue an execution thereon against 
Crawford and his sureties, Tucker and Millican, for the 
sum of $255, the full amount of said replevy bond. 

There is no statement of facts in the record. There is 
a lengthy charge of the court, much of which is neither 
strictly correct as legal propositions, nor apparently ap- 
plicable to the issues in the case, as presented by the 
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pleadings. Numerous charges were asked by defendant — 


below and refused to be given, some of which seem to be 
proper, and others not. But there being no statement of 
facts, it does not appear plainly that such errors were 
committed, in giving and refusing the charges, as would 
require a reversal of the judgment. The exceptions of 
defendant below to the petition and to the distress war- 
rant were properly overruled. 

A motion was made for a new trial upon a great num- 
ber of grounds, which have also been assigned as errors, 
and set out in the petition for the writ of error. 


After a full consideration of all the errors assigned as . 


arising upon the rulings of the court upon the exceptions 
and upon the charges given and refused, it is not thought 
proper to discuss any of them, except that which relates 
to the error in the verdict, judgment, and order of the 
court, that are exhibited in the statement of the case 
herein above presented. ’ 

It was error in the verdict to assess the $100 for rent in 
gold, because it was not alleged in the petition that the 
rent contract stipulated for the payment of the rent in 
gold. Although we cannot know what were the facts 
proved on the trial, in the absence of a statement of facts, 
still the facts as alleged by the plaintiff below showed a 
renting for no specified amount, and no particular cur- 
rency in which it was agreed to be paid, without which it 
was not proper for the jury to assess the rent to be paid 
in gold. The same error is carried into the judgment for 
the $100 for rent. 

So, also, in the amended petition which set forth a store 
account running through several years, alleges that the 
defendant below was indebted to him in the sum of 
$351,4%, dollars in gold, by balance of account due him. 
It does not allege a special contract to pay said account 
in gold, or any part of it; nor does the account as exhib- 
ited purport to have been made out at gold rates, so as 
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to have indicated any such special contract made at the 
time of making the contract. Under such a state of the 
pleading, evidence was not admissible to prove any such 
special contract. It is only upon the allegation and 
pruof of a special contract to pay in gold that a verdict 
and judgment can be rendered for gold. (Bridges v. 
Reynolds, decided at this term, and cases therein cited.) 

It was an error in the court to make an order, in con- 
nection with the judgment, directing the clerk, in a cer- 
tain event, to issue an execution against the sureties on 
the replevy bond for any greater amount than the $100 
found by the jury to be dune for rent, together with the 
costs of the suit. This bond was given to secure the 
forthcoming of the cotton seized under the distress war- 
rant in the suit for the rent of the land, as claimed in 
the original petition. The amount found due for said 
rent was $100, and that limited the liability of the sure- 
ties upon the bond, except as to the costs of the suit. 
They were not liable for any amount that was recovered 
on the store account,: claimed in the amended petition. 
The statute relating to a distress warrant for rent pro- 
vides that the property seized may be replevied, but does 
not prescribe the terms of the bond, nor the obligation 
of the sureties, further than is to be deduced from the 
use of the expression in the statute, ‘‘ unless the defend- 
ant will replevy the same,’’ in connection with the duty 
of the officer making the seizure of property under the 
distress warrant. 

And if this replevy bond, as thus provided for, is to 
have the force and effect usually given to replevy bonds 
in express terms, as in cases of the levy of executions 
and attachments, it could not be held to bind the sureties 
for a greater amount than that recovered in the judgment 
on the claim for which the property was seized, together 
with the costs relating to that suit. That amount so re- 
covered in this case was $100, for rent. (See Paschal’s 
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Digest, ‘‘ Rent,’’ Article 5029 ; ‘* Executions,”’ Articles 


3778-9 ; ‘‘Attachment,’’ Article 150.) 

This order of the court, directing the clerk to issue an 
execution against the principal and sureties on the re- 
plevy bond, is wholly superfluous, though it would not 
vitiate the judgment if correctly entered. In this case it 
was not correctly entered, and execution should not issue 
against the sureties in any event for more than the judg- 
ment for the rent, with interest thereon from the date of 
the judgment, and the costs of the suit. 

We are of opinion that the judgment in this should be 
reversed and reformed, so as to leave out of it the word 
‘**gold,”’ the plaintiff below not having alleged a special 
contract for money to be paid in that currency, and also 
so as to leave out any directions to the clerk as to the 
issuance of execution against the sureties on the replevy 
bond, the same being unnecessary. This must be done 
at the cost of the defendant in error, he not having his 
judgment correctly rendered below. ; 


REVERSED AND REFORMED. 





Mary F. Brats v. J. R. Ryan. 


1. An instrument purporting to convey land which, upon its face, discloses 
that it was intended as a security that title should be made to another 
tract, and as indemnity against a lien on such other tract, is a mortgage, 
though it may recite that upon failure to discharge the lien the instru- 
ment shall ‘‘ remain in full force and virtue as a deed.” 

2. On a trial involving title to land, when the question is presented whether 
an instrument in evidence is a deed or mortgage, it is the duty of the 
court to construe the instrument in charging the jury, and instruct them 
as to its legal effect. 

8. A plea in abatement will not be considered on appeal or error unless the 
attention of the court below was called to it and a ruling thereon obtained. 

4. When a party against whom no liability is alleged, nor relief sought, is 

made a party defendant for purposes of jurisdiction, and a recovery is 
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had against his co-defendants, the costs incurred by reason of such mis 
joinder should be adjudged against the plaintiff. 

5. See opinion for facts upon which it was held error not to charge the jury 
on the question of homestead. 

5. It is the duty of a party prosecuting an appeal, and of the district clerk 
who prepares the transcript, to see that the same is methodically ar- 
ranged and properly indexed. 


Error from Lamar. Tried below before the Hon. R. H. 
Taylor. 


Hancock, West & North, for plaintiff in error, con- 
tended— 

1. That there was error in the omission of the court to 
construe the instrument relied on, citing Lewis v. San 
Antonio, 9 Texas, 71, and authorities there cited ; Swift 
v. Herrera, 9 Texas, 263; Wright v. Thompson, 14 
Texas, 563. 

2. That the instrument which it was claimed by plain- 
tiff below was evidence of his title, was but a mortgage, 
citing Ruffien v. Womack, 30 Texas, 332; Boatright v. 
Peck, 33 Texas, 75. 

3. And that instrument being a mortgage on the home- 
stead, acknowledged by the wife, to secure a debt which 
did not exist when her acknowledgment was taken, was 
an absolute nullity, citing Berry v. Donley, 26 Texas, 745; 
Clayton v. Frazier, 33 Texas, 100; Young v. Van Ben- 
thuysen, 30 Texas, 770; Eckhardt v. Schlecht, 29 Texas, 
133; Nichols v. Gordon, 25 Texas Sup., 113; Green v. 
Chandler, 25 Texas, 157; Roy v. Bremond, 22 Texas, 627; 
Cross v. Everts, 28 Texas, 532. 

4. That a void deed from a married woman can give no 
color of title, and a party acting under such a deed is a 
mere trespasser, who can only rely upon his naked pos- 
session. 


V. W. Hale, for defendant in error.—If the deed is a 
conditional deed, then, at least, so far as the rights of 
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plaintiff in error go—and she is the only party now liti- 
gating—the charge of the court is the law of the case. 

This instrument cannot be construed to be a mortgage, 
because the relation of debtor and creditor did not exist 
between the grantors, Beale and Beale, and J. M. Alex- 
ander, but the proof shows that Alexander swapped 
Beale and wife a tract of land on Indian creek, in Collin 
county, for four hundred acres of the Drewry Auglin 
headright ; but, upon discovering that McReynolds held 
a mortgage upon it, as well as upon the one hundred and 
ninety-six acre tract in controversy, it was agreed that in 
the event Beale and wife should fail to satisfy the mort- 
gage debt, then and in that event this same deed shall be 
a full and complete deed, in fee simple, for the land in 
controversy. 

This instrument shows clearly upon its face that the in- 
tention of all the parties was to make it absolute on the 
happening of the event of a failure of plaintiff in error and 
her husband to remove the encumbrance created by Mc- 
Reynolds’ mortgage, and this was a duty devolving upon 
the plaintiff in error. 

The fact of this one hundred and ninety-six acres being 
the homestead of Beale and wife, shows clearly that it 
was not intended to be a mortgage, because McReynolds 
held a mortgage on both tracts; but it was well under- 
stood that the homestead tract of one nundred and ninety- 
six acres could not be subjected to the payment of that 
debt; hence the conditional deed, instead of another 
mortgage—a deed in which the wife joined—not a deed 
to secure the payment of an antecedent debt, but a deed 
(conditional) the consideration for which Alexander trans- 
ferred to Beale and wife three hundred and twenty acres 
of land on Indian creek. 

This whole transaction shows that it was understood 
and agreed that Beale and wife might withdraw this one 
hundred and ninety-six acre tract, so to speak, from the 
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operation of McReynolds’ mortgage, and sell and dispose 
of it conditionally, which they did in the manner pointed 
out by the law. (See 1 Hilliard on Mortgages, 95 to 107, 
inclusive. ) 

The difference between a mortgage and a conditional 
sale is clearly recognized by the civil law. (2 Story’s Eq., 
Sec. 1019; see also Thompson v. Chumney, 8 Texas, 389, 
et seq.) 

It is true that a deed absolute on its face may be 
shown to be in fact only a mortgage, but this is only 
where the relation of debtor and creditor exists. (Baxter 
v. Dean, 24 Texas, 20.) 

Neither can it be considered an alternative contract, be- 
cause the grantee had no power to elect which of the two 
tracts of land he would take; nor had the grantor the 
right to compel the grantee to take the tract of one hun- 
dred. and ninety-six acres, but the right of the grantee to 
that tract depended entirely upon a failure of Beale and 
wife to relieve the four hundred acre tract from the en- 
cumbrance of McReynold’s mortgage, which is not at all 
pretended they did. (Sage v. Hazard, 6 Barb.,‘179, Su- 
preme Court N. Y.; Eno v. Woodworth, 4 N. Y., Comst., 
249, Court of -Appeals, 1850.) 


DEVINE, ASSOCIATE JusTICE.—The defendant in error 
brought suit in the District Court of Lamar county 
against J. E. Combs, the administrator of J. M. Alexan- 
der, and C. Beale and Mary F. Beale, to recover a tract 
of one hundred and ninety-six acres of land, which he 
stated in his petition was the homestead of Beale and 
wife at the time they signed the paper called by hima 
conditional deed, and under which, as assignee, he claims 
title to the land in controversy. 

The principal facts in the case are briefly as follows: 

C. Beale, on the sixth day of March, 1862, signed an 
agreement, or obligation, which was acknowledged by 
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Beale on the same day, and by his wife on the sixth of 
August, 1862. 

That paper recited that Beale and wife had sold to 
James M. Alexander four hundred acres of land, in con- 
sideration of the sum of two thousand five hundred dol- 
lars to them paid. That one McReynolds held a lien on 
the four hundred acres, and also on one hundred and 
ninety-six acres, a part of the same tract, to secure the 
payment to him (McReynolds) of a debt. 

‘‘And now, to secure to said Alexander a title to said 
four hundred acres of land, and to indemnify him in 
case he should incur any loss by reason of said lien, I 
hereby sell and transfer to the said Alexander the last 
mentioned tract of one hundred and ninety-six acres, on 
which our dwelling now stands; and it is expressly un- 
derstood that should I pay off and discharge the lien that 
said McReynolds now holds on said tract of land, and 
save the said Alexander harmless from any loss, then we 
are to convey to him by general warranty deed the first 
named tract of four hundred acres, and this writing is to 
be null and void and of no effect, but otherwise to remain 
in full force and virtue as a deed for said two tracts herein 
described. 

‘It is further agreed, on the part of the said Beale 
and wife, that he shall pay off and discharge said lien by 
the first day of August, 1862, and then make a title to 
said four hundred acres of land.”’ 

The lien or mortgage of McReynolds was on the date 
of the instrument above quoted in suit, and a judgment 
rendered in his favor on the twenty-second of August, 
1862, which judgment directed a sale of the four hundred 
acre tract, to satisfy the judgment, reserving out of the 
judgment the homestead tract, and appointing commis- 
sioners to lay it off for Beale and wife, which was accord- 
ingly done, and their action approved and confirmed by 
the District Court. 
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On the twenty-eighth of August, 1862, and six days af- 
ter the judgment of foreclosure on the four hundred acre 
tract, and the exempting and setting aside of the home- 
stead, the defendant in error obtained an assignment of 
the obligation or agreement of Beale and wife to Alexan- 
der, and brought, as already stated, suit to recover the 
homestead tract. 

The pleadings are unnecessarily multiplied, and the 
order in which they are copied by the district clerk not 
creditable either to his attention or capacity in the per- 
formance of some of his plainest duties. Portions of the 
evidence, made so by the statement of facts, appear in the 
transcript in the most unlooked for positions—these pa- 
pers having no reference to the cause, save as facts in ev- 
idence, and placed where Jeast expected, with no reference 
in. the index to designate their location. The pleas in 
abatement filed on behalf of Beale and wife in April, 
1869, in the suit of J. R. Ryan v. Beale and Wife, ap- 
pear on pages 69, 70, 71, 72, and immediately following 
citations issued in November, 1861, in the suit of Mc- 
Reynolds v. Beale and Wife, when their position, if prop- 
erly placed, would be on the twelfth and following pages 
of the transcript. There being nothing in the index to in- 
dicate their position, it necessitates an examination of 
nearly the entire transcript to discover the existence of 
these pleas, and creates a degree of confusion for which 
no reasonable excuse can be offered. These remarks are 
made with a view of calling the attention of the district 
clerks to the necessity of more care in the making up of 
the transcripts in future, and of the party bringing up 
the record to see to its proper arrangement. 

In the answer of Beale and wife (after pleading in abate- 
ment) the fact is stated and the complaint is made that 
they, being citizens and residents of Collin county, are 
sued out of the county of their residence, and com- 
pelled to defend in the county of Lamar, when they 
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are not charged with any agreement to perform any 
contract in that county, and the pleadings of plain- 
tiff show that the land sought to be recovered lies in 
the county of Collin. They charge that the making 
J. E. Combs, the administrator of Alexander, a party 
defendant, was done for the purpose of compelling them 
to appear in Lamar county; that it was a fraudulent at- 
tempt to give the court of that county jurisdiction, and 
for no other purpose. The pleadings and evidence show 
that the facts stated did not justify the bringing. of the 
suit in any county but the one in which the land was sit- 
uated, and that a deliberate wrong was perpetrated in de- 
priving them of their legal right to be sued in that coun- 
ty. The plaintiff brought his suit to obtain a decree in 
his favor for the land of which he claimed to be the owner. 
The plaintiff did not, in his original or amended peti- 
tions, charge any liability (neither was there any) on the 
part of Alexander, or the existence of any claim or lia- 
bility against his estate or administrator. There was no 
prayer for relief against, or action to be taken by, the ad- 
ministrator. There is not the slightest allusion in the 
charge of the court to any interest or liability in favor of 
or against Alexander’s estate or his representative; 
neither was there any evidence showing any liability or 
interest in the suit or its subject matter, by the estate or 
administrator. The administrator being made a party 
seems, as charged, to have been done to compel Beale and 
wife tc defend in Lamar county, and having effected his 
purpose, the plaintiff seems to have had no further inter- 
est in him. 

We think, under all the circumstances of this case, that 
the district judge would have been justified in adjudging 
all the costs incurred, by reason of Combs being made of 
party to the suit, against the plaintiff, J. R. Ryan. 

The cause was submitted to a jury, and a verdict ren- 
dered in favor of the plaintiff; a judgment was rendered 
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decreeing the land to plaintiff; a motion for new trial 
overruled ; and the defendant, Churchill Beale, having 
died during the progress of the cause, Mary F. Beale 
brings the cause by writ of error to this court. 

Among the assignments of error set forth by plaintiff 
in error is, ‘‘ First, that the court erred in overruling 
their two pleas in abatement to plaintiff's petition.” 
These pleas, after being filed, seem to have been entirely 
overlooked in the court below. It was the duty of the 
party relying on the pleas in abatement to have called 
the attention of the court to, and required its action or 
ruling on, them. Having failed to do so at the proper 
time, this matter cannot now be heard. 

The third assignment, ‘‘that the court erred in its 
charge number three,”’ is supported by a consideration of 
the pleadings and evidence. The defendants, Beale and 
wife, averred that the paper on which the suit was 
brought was an obligation to secure Alexander, the as- 
signor of plaintiff, against a lien existing in favor of Mc- 
Reynolds, and resting on the four hundred acres sold by 
them to Alexander; and to give Alexander security, 
they transferred their homestead of one hundred and 
ninety-six acres for the payment of the lien, conditioned, 
as already stated in this opinion, that the conveyance was 
to be null and void and of no effect if the encumbrance was 
paid off at the time stipulated (the first of August 1862). 

The evidence showed, and the paper sued on stated, 
that it was the homestead or dwelling place of Beale and 
wife; and the record of the judgment foreclosing the lien 
or mortgage held by McReynolds upon the four hundred 
acres, and the adjoining one hundred and ninety-six 
acres, shows that the jury found, and the court adjudged, 
the land in controversy to be the homestead of defend- 
ants. As such, no transfer or encumbrance, either by 
conditional deed or mortgage by the husband alone, could 
destroy the rights of the wife in the same, 
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The obligation or deed was executed by the husband 
on the sixth day of March, 1862, and acknowledged 
by him before the county clerk on the same day. 

On the sixth day of August, 1862, Mary F. Beale, the 
wife, appeared before the same officer and acknowledged, 
according to the statute, her signature, etc. This was five 
months after the date of her husband’s signature and ac- 
knowledgment, and five days after the date agreed on by 
her husband for the payment of the McReynolds debt. 
This was, then, an existing debt against her husband; it 
had matured on the first of August, 1862, and she made 
herself, after that time, a party to the obligation or debt ; 
and it is scarcely necessary to remark, that in an obliga- 
tion or conveyance of real estate of this character, her 
signature without the privy examination passed no in- 
terest and conveyed no right. These remarks have refer- 
ence to tlié solitary fact, that at the date of its execu- 
tion by her it was an existing debt, claim, or pecuni- 
ary liability; it was neither uncertain, contingent, or fu- 
ture; and as such weakens te position of counsel for de- 
fendant in error, that it was a conditional deed, and not 
intended as a security for the payment of a debt. 

The material parts of the obligation and conveyance 
are as follows: 

‘* Whereas, we, C. Beale, and M. F. Beale, his wife, 
have sold to James M. Alexander four hundred acres of 
land; * * * * and whereas, James M. McReynolds 
holds a lien on said four hundred acres of land, and also 
on one hundred and ninety-six acres, a part of the same 
tract; * * * and now to secure to said Alexander a 
title to said four hundred acres of land, and to indemnify 
him in case he should incur any loss by reason of said 
lien, I hereby sell and transfer to the said Alexander the 
last mentioned tract of one hundred and ninety-six acres, 
on which our dwelling now stands. And it is expressly 
understood, that should I pay off and discharge any lien 
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that said McReynolds now holds on said tract of land, 
and save the said Alexander harmless from any loss, then 
we are to convey to him by general warranty deed the 
first named tract of four hundred acres, and this writing 
is to be null and void and of no effect, but otherwise to 
remain in fuil force and virture as a deed to both of said 
tracts. * * * Itis further agreed on the part of said 
Beale and wife, that he shall pay off and discharge said 
lien by the first of August, 1862, and then make a title 
to said four hundred acres-of land.”’ 

This instrument is not explained, neither is it weakened 
or strengthened, by any other evidence. An examination 
of its principal features will show that it is not in its 
structure a conditional deed in the sense contemplated 
by the presiding judge in the court below—that is, an 
absolute conveyance by Beale and wife of their home- 
stead to Alexander, conditioned upon their saving harm- 
less Alexander from any loss arising out of the lien on 
the land. We do not believe that such was the inten- 
tion of the parties, that a homestead, estimated at about 
five thousand dollars, should be conveyed to secure the 
payment of a lien on four hundred acres that sold, a few 
months later, under that lien, for $290; or that other 
equally unreasonable supposition, that if Alexander sus- 
tained any loss by reason of Beale and wife’s failure to 
save him harmless, then, according to the clause twice 
repeated, ‘‘any loss,”’ be it fifty or five dollars, the home- 
stead, worth several thousand, should be forever passed 
and gone from the owners and possessors of the same. To 
show that nothing more than security against the Mc- 
Reynolds debt was contemplated, the instrument provides 
(in the usual terms of a mortgage deed, penal bond, or 
other obligation), on the payment of the debts, etc., ‘‘and 
this writing is to be null and void and of no effect, but oth- 
erwise to remain in full force and virtue.’”’ That it was 
considered by Alexander as an obligation, and not a con- 
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veyance or title to land, may reasonably be inferred by 
an examination of his endorsement made on the instru- 
ment : ° P “ J a r, “*T, James M. 
Alexander, of Collin county, do hereby transfer, alien 
and convey unto J. R. Ryan all my right, title, in- 
terest, claim and demand in and to this obligation on 
Churchill Beale and Mary IF. Beale, his wife.’’ This 
assignment was made on the twenty-eighth of August, 
1862, and was six days after the judgment foreclosing the 
lien in that county in favor of McReynolds and the set- 
ting apart by the court the tract in controversy as the 
Beale homestead. 

The cases in which courts have decided that instruments 
of the character of the one sued on are mortgages, no 
matter how carefully or artfully they may be drawn for 
the purpose of masking the character of the transaction, 
are numerous. The case of Ruffier v. Womack, 30 
Texas, 332, is one in which this question has been fully 
and ably discussed, and the court held in that case that the 
instruments relied on to show deed, or sale of the prem- 
ises, were, in effect, but a mortgage. 

This case presents one equally as clear in favor of the 
construction that the written instrument signed by Beale 
and wife was intended as nothing more than a security 
for an amount due upon the four hundred acres of land ; 
it was therefore the duty of the court to construe the 
legal effect of that instrument (as a mortgage), and to de- 
clare the same tothe jury. There was error in the charge 
in leaving it to the jury to determine its legal effect, and 
strikingly so when taken in connection with the follow- 
portion of the charge: ‘‘If you believe from the testi- 
mony that McReynolds held a mortgage upon the land 
in controversy, and four hundred acres more in the same 
tract, and that Beale and wife executed the instrument 
upon condition that Beale should pay off said mortgage, 
and that Beale failed to pay off said mortgage, and that 
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Alexander transferred the instrument to plaintiff, you will 
find for the plaintiff.’ This portion of the charge might 
not in another case, or where the plaintiff sought to en- 
force a money demand, be erroneous; but in this case, 
where the plaintiff's suit was in the nature of an action 
of trespass to try title, his only demand or prayer being 
for a decree vesting the title in him, and the main ques- 
tion raised by the defendants being whether the paper re- 
lied on by plaintiff was af the time of bringing the suit 
a deed absolute in its character, or a mortgage to secure a 
debt, the charge was certain to mislead the jury and pre- 
clude the defendants from a verdict in their favor. The 
seventh assignment, ‘‘ that the court erred in refusing to 
charge the jury on the question of homestead,”’ is well 
taken, as it was all-important to the defendants that the 
jury should find whether or not it was their homestead, 
in the event of the judgment being against defendants for 
the mortgage debt. 

For the errors in the charge of the court, the judgment 
is reversed and cause remanded. 


REVERSED AND REMANDED. 





HENRY CoBURNE v. Ropert W. Por. 


1. When the assignee of a note upon which suit is brought fails to allege in 
his petition that he acquired the same before maturity, it is not neces- 
sary that the defendant, who is the maker, should aver in his answer 
that plaintiff acquired the note after its maturity, to authorize evidence 
upon defenses set up in the answer which would defeat a recovery as 
against the original payee, or an assignee with notice. 

2. The production in evidence by a plaintiff of the note upon which he 
sues as assignee raises a prima facie presumption of the truth of an 
averment in his petition that it was transferred to him before maturity; 
but no such presumption can exist in the absence of such an aver- 
ment, 
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3. Errors committed in the court below will not be made a cause for reversal 
of judgment unless they are distinctly specified in the assignment of 
errors. 

4. The exception to this rule heretofore announced, ‘‘ That objections which 
go to the foundation of the action will be considered, though not spe- 
cially assigned as error,” limited to those cases where the matters of error 
are so obvious that the court would be doing injustice to sanction the 
judgment rendered below. 


APPEAL from Rusk. Tried below before the Hon. 
J. B. Williamson. 


Drury Field, for appellant. 


James H. Jones, for appellee. 


Roserts, CurE¥F Justice.—This is an action on a note 
for $100, payable one day after date, to J. O. Evans, or 


bearer, and dated the fourteenth day of November, 1864. 
In the petition by plaintiff below, Henry Coburne, filed 
twenty-eighth of April, 1873, it is alleged that he ‘‘is the 
lawful holder and owner of the same.”’ 

The answer of the defendant contained a general denial 
and a special plea that, by the understanding of the par- 
ties at the time of its execution, the note was given to be 
paid in Confederate treasury notes. 

It is not alleged, either in the petition or the special 
plea, when the vlaintiff acquired the note from the payee. 

The court charged the jury, in substance, that if they 
were satisfied that the note was given for Confederate 
treasury notes, they must find for the defendant ; which 
they did, and judgment was rendered accordingly. 

As appears by the statement of facts, the only evidence 
on the trial besides the note was that of the defendant, 
Poe, who swore that the note was to be paid in Confederate 
treasury notes ; that he and the payee were soldiers in the 
Confederate army; that the note was given by him as 
difference in an exchange of horses, and that, although it 
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was not expressly mentioned at the time of the swap what 
sort of money was to be paid, it was expressly understood 
between them that it was to be paid out of his wages on 
the first pay-day, and that no other sort of money was 
ever paid to them in the army, of which Evans was well 
aware at the time the note was executed. 

When these facts were proposed to be proved by Poe, 
plaintiff objected to it, ‘‘ because plaintiff is the assignee 
of the note sued upon, and it is not averred in the answer 
that plaintiff obtained the same after maturity, or had 
had notice of the defense set up by defendant.’’ This ob- 
jection being overruled by the court, the plaintiff excepted 
to the ruling, which is set out in the statement of facts 
contained in the transcript of the record. 

The plaintiff moved for a new trial upon the following 
grounds: 

1. Because the court erred in admitting the evidence of 
R. W. Poe, to show that the note was given for Confed- 
erate money, as against this plaintiff, there being nothing 
in the defendant’s answer to authorize the same. 

2. Because the jury found for defendant against the 
charge of the court and withont evidence. 

3. Because the jury found averdict for defendant with- 
out and against evidence. 

The court overruled the motion for new trial, and the 
plaintiff gave notice of appeal, and assigned as error the 
admission of Poe’s evidence over the objection of plain- 
tiff, and the overruling the motion for new trial. The ef- 
fect of the assignment of errors is simply to bring in 
review the grounds set out in the motion for new trial. 

The evidence was sufficient to sustain the special plea 
of defendant, which had not been excepted to as defective. 

The verdict was responsive to the charge of the court, 
and could not well have been otherwise than it was un- 
der the charge. 

The objection to the admission of the testimony of Poe 
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is predicated on the assumption that the facts proved by ° 
Poe would be a good defense to the note in the hands of 
the plaintiff only in the event that he had acquired the note 
after maturity, which he could not be allowed to prove, 
as he had not alleged it in his special plea, and therefore 
it was useless to prove any part of it, even that which 
was alleged in the plea thus defective. The shape of the 
objection impliedly admits that the facts proved by Poe 
would have been admissible to establish a legal defense to 
the note, if his plea had contained the additional aver- 
ment, so as to admit proof that the plaintiff acquired the 
note after maturity, or had notice of the defense set up 
to it before he obtained it. 

That, then, raises simply a question of pleading, which 
is, was it necessary for Poe, in answer to the petition as 
the facts were therein set forth, to make the averment that 
the plaintiff acquired the note after maturity, or had no- 
tice of the defense set up before he obtained it? The an- 
swer is, that it was not, for the reason that the petition 
does not state that he acquired the note before maturity, 
but by strong implication the contrary appears by the 
allegation that the ‘‘ petitioner is the lawful owner and 
holder of the same’’-—that is, at the time of the filing of 
the petition. The legal effect, in pleading, of such an 
averment is very different from an allegation that the 
payee, Evans, fora valuable consideration transferred and 
assigned by delivery the said note to plaintiff before the 
date of maturity (it being payable to said Evans or bearer). 
Had such an averment as this been made, the production 
of the note by plaintiff on the trial would have raised the 
presumption prima facie of the truth of such averment. 
But the production of the note does not by presumption 
supply the place of such averment in the petition, so as 
to require the defendant to deny a fact not only not al- 
leged, but the reverse of it inferentially admitted in the 
petition. A plea of this sort need only in substance and 
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form answer by way of avoidance the case that is made 
in the petition, and not.that which might have been 
made. Therefore the objection to the evidence of Poe, on 
the ground assigned in the exception by the defendant, 
was properly overruled by the court. 

It is proper to notice that the error assigned having ref- 
erence to the charge of the court is, that the jury found 
for defendant against the charge of the court, and not 
that the charge of the court was erroneons, or that the 
verdict was contrary to the law and evidence. The im- 
portant question of law involved in the charge is not pre- 
sented to the consideration of this court by the assign- 
ment of errors, and need not therefore be discussed in 
this opinion. 

“‘The appellant or plaintiff in error shall in all cases 
file with the clerk of the court below an assignment of 
errors, distinctly specifying the grounds on which he re- 
lies, before he takes the transcript of the record from the 
clerk’s office, and a copy of such assignment of errors 
shall be attached to and form a part of the record, and 
ali errors not so distinctly specified shall be considered 
by the Supreme Court as waived.’’ (Paschal’s Digest, 
Article 1591.) 

Attention has been repeatedly called to this statute to 
encourage parties to conform strictly to its requirements. 
(Legon v. Withee, 25 Texas, 351; Ellis v. McKinley, 
33 Texas, 677.) 

The appellee has a right to expect, in preparing his 
brief, that only such questions will be considered by this 
court as are specificaliy pointed out in the assignment of 
errors. Under any other rule he may be taken by sur- 
prise, and even misled, by assignment of errors, greatly 
to his prejudice, by the case being made to depend upen 
errors that he had never been called upon to consider or 
discuss. 

It is true that it has been often said by this court that 








1874. } CoBuRNE V. POE. 





Opinion of the Court. 





‘‘objections that go to the foundation of the action will - 
be considered, though not specially assigned as error.’’ 
(Rankert v. Clow, 16 Texas, 13; Hollingsworth v. Hols- 
housen, 17 Texas, 47.) 

There is much difficulty in making this exception to 
the rule laid down in the statute, unless it be in a 
very plain case, where the matters of error are so obvious 
and so flagrant as that the court would be doing a sort of 
injustice to sanction the manifestly erroneous judgment 
rendered in the court below. Another exception is in 
case of a suggestion of delay, which need not be now no- 
ticed. 

The case now under consideration does not require a 
consideration by this court of any errors not assigned, 
whatever view might be taken of the legality of the cause 
of action or defense as stated by the parties. Because 
each party conducted the case in the court below, and in 
this court, upon the basis of gaining all or nothing; the 
plaintiff recognizing that the facts stated in the plea con- 
stituted a full defense, if the additional fact had been 
stated that the plaintiff had acquired the note after ma- 
turity, so as to admit proof of that fact; and the defend- 
ant recognizing the right of the plaintiff to recover the 
full amount of the note, if the fact of its having been 
given for Confederate money did not render it a void con- 
tract. 

Had the petition been amended after the plea was filed, 
so as to require of the court below any other view of the 
law on that subject than that contained in his charge, 
then a case might have been presented which would have 
called for a decision of this court upon the law of the 
case. The parties not having sought, in the pleadings in 
the evidence, or assignment of errors, to raise a question 
of law as applicable to this case, no opinion will be given 
upon the same. 

AFFIRMED. 
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ABNER G. BEAZLEY v. W. B. DENSON. 


1, Though an appellant who has failed to object to instructions on the trial 
cannot generally avail himself of error in the charge on appeal, yet when 
the verdict of the jury has been made to turn upon an erroneous charge, 
and the judgment upon the merits is thus founded in error, it will be 
reversed, though the charge was not complained of at the time, 

2. The formal burden of proof in trials directly upon the probate of the 
will, whether in the court of probate or upon appeal, is upon the exect- 
tor, or those who set up the will. 

8. The presumption in favor of the sanity of the maker of a deed or ordinary 
contract does not apply on the probate of a will. 

4. When the estate is disposed of by will changing the course of descent and 
distribution, proof of the mental capacity of the testator has always been 
exacted as essential to the establishment of the avill. 

5. Objections to the venue of a cause, made for the first time on a motion for 
new trial, and based on the alleged unconstitutionality of the act creating 
the county in which the cause was tried, will not be considered on 
appeal. 

6. See opinion in this case for facts concerning the misconduct of a jury 
which are pronounced inconsistent with a pure administration of law. 


APPEAL from San Jacinto. Tried below before the 
Hon. J. R. Burnett. 

The will of Col. Hamilton Washington, who had never 
married, bequeathing his estate to his only sister, Mrs. 
Mary Beazley, since dead, the wife of appellant, was pro- 
bated in the County Court of Polk county, at its August 
term, A. D. 1868: That will was dated May 19, 1860. 
Pending the application for probate, F. M. Sansom and 
Douglass Mitchell presented to the court another instru- 
ment, alleged to be the will of Col. Washington, bearing 
date June 6, 1868, in which they were named as execu- 
tors. By that instrument W. B. Denson, appellee, a 
stranger to the blood, was given the major portion of the 
estate, and Mrs. Beazley named as residuary legatee. 
The amount bestowed on her by the last named instru- 
ment was of trifling value. The capacity of the testator 
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on the sixth of June, A. D. 1868, was denied by Mrs. © 
Beazley. The will of 1868 was adjudged invalid, and the 
will of May 19, 1860, probated. From that judgment 
Denson appealed to the District Court of Polk county. 
The case was tried at the October term, A. D. 1870, and 
a verdict rendered, on which judgment was entered, 
again establishing the will of 1860. From that judgment 
an appeal was taken to the Supreme Court, which re- 
versed the judgment of the District Court, Judge Evans 
dissenting. (34 Texas, 193.) The case was again tried 
at the Fall term, 1871, in the court below, and resulted 
in a verdict establishing the will of 1868, from which 
Beazley appealed. 

The following is a portion of the lengthy charge given 
on the trial: 

‘*This suit is an appeal from the County Court of Polk 
county, on a judgment admitting to probate an alleged 
will of Col. Hamilton Washington, deceased, dated May 
19, 1860. The plaintiff, Denson, claims that said alleged 
will is not the last will and testament of Col. Washington, 
but that the alleged will and codicil, dated respectively 
June 6and June 8, 1868, constitute his last will and testa- 
ment. * * * You willfirst inquire into the validity of the 
alleged will and codicil, dated June, 1868, and determine 
whether they constitute the last will and testament of the 
testator, Washington. The law of our State provides that 
every person twenty-one years or upwards, being of 
sound mind, shall have power, at his or her will and 
pleasure, by last will and testament, in writing, to devise 
all the estate he or she may at the time of his or her 
death, provided such will and testament be signed by the 
testator, or by some other person in his or her presence, 
and by his or her direction, and be attested by two or 
more credible witnesses above the age of fourteen years, 
subscribing their names, in his or her presence; but if 
the will be wholly written by the testator, no subscribing 
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witnesses are necessary. Every man is presumed by the 
law to possess a sound mind until the contrary be shown 
by evidence, and fraud or undue influence cannot be pre- 
sumed, but must be proved. If, then, the plaintiff, Den- 
son, has shown by the evidence that the alleged wiil and 
codicil, dated in June, 1868, were wholly written by the 
testator, Col. Washington, or if not wholly written by 
him were signed by him, and were attested by two credible 
witnesses above the age of fourteen years, who subscribed 
their names in his presence, then you will find in your 
verdict that said will and codicil constitute his last will 
and testament, unless the defendant, Beazely, has satisfac- 
torily shown by the evidence that said will was so written 
or signed by the testator when of unsound mind, or that 
it was procured by the fraud of plaintiff, or by his use of 
undue influence exercised by him over the testator, as 
will be hereafter explained. 

“‘As before stated, the law presumes every person is 
of sound mind, and it therefore devolves on the defend- 
ant, who alleges insanity or unsoundness of mind, to es- 
tablish the fact.’ 

The evidence was quite voluminous, presenting some 
features of novel interest, but further reference to it, both 
in the statement of the case and briefs, is omitted as not 
necessary, in view of the issues, to the discussion of which 
the opinion is confined. 


B. C. Franklin, for appellant.—1. That the court 
erred in the charge, as applicable to the pleading and 
facts in this case, it seems to me can be made manifest by 
stating the following proposition : 

The allegation that Col. Washington was of sound 
mind at the time of making his will, in June, 1868, was 
not made; it was a necessary allegation, and had to be 
proved. 

Again, the charge assumes that the onus rested on the 
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party opposing the probate of the will, of establishing 
the insanity of the testator. I presume that the judge of 
the District Court, during the confusion and hurry of the 
trial, and in the absence of authorities, overlooked the 
provisions of Sections 75, 76 and.77, of the act prescrib- 
ing the mode of proceeding in District Courts in matters 
of probate. (Acts of 1870, p. 152.) 

. 2. The second ground of the motion for a new trial 
is, ‘‘that the act creating the county of San Jacinto, on 
its face, and in the mode in which it passed, violates the 
Constitution.’’ To sustain this position it is only neces- 
sary to examine the journals of the Legislature, of which 
the court will take judicial notice, and the act creating 
the county of San Jacinto. (Laws of 1870, p. 79.) 

The bill was not read on three several days in each 
house, and in a case where no emergency existed to au- 
thorize either house to dispense with the constitutional 
rule. If the Legislature construed the 24th Section, Ar- 
ticle 3, Constitution, as only directory, such a construc- 
tion is totally unauthorized by the language of the sec- 
tion ; it is mandatory, and the Legislature has no power 
to set it aside at pleasure. 

Judge Story says: ‘“*When no ambiguity exists, or 
doubt appears in the law, the court should confine its at- 
tention to the law; contemporary construction can never 
abrogate the text, can never fritter away its sense, can 
never narrow down its true limits; it can never ewlarge 
its natural boundaries.’’ (Story on the Constitution, 
Sec. 407; Evans v. Myers, 25 Penn. St., 116; Saddler v. 
Langhow, 34 Ala., 311; Barnes v. Parish of Falmouth, 
6 Mass., 417; Cooley’s Const. Limitations, 78 ef seg., 81, 
88; McCullough v. The State, 11 Ind., 482; Willet v. 
Wigdon, 7 Ind., 452; Oakly v. Aspinwall, 3 New York, 
568; People v. Purdy, 2 Hill, 36; 4 Hill, 144 and 384; 
Green Castle Township v. Black, 5 Ind., 566; People v. 
Campbell, 3 Gilm., 466; People v. Lawrente, 35 Bar- 
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bour, 177, 186; Protho v. Orr, 12 Ga., 36; Indiana R. R. 
Co. v. Potts, 7 Ind., 683; People v. Draper 15 N. Y., 
543. And further, as to the admissibility of the journal in 
evidence, see Gardner v. The Collector, 6 Wallace, 499, 
and the cases cited in the opinion of the court; also, The 
People ez rel. Barnes v. Starne, 35 Ill., 138, and 2 Minn., 
330.) 

3. The third cause assigned for a new trial involves the 
constitutionality of the act of the thirteenth of April, 
1871, Pamphlet Laws, p. 34, entitled, ‘‘An act providing 
for the change of venue in certain cases pending in the 
District Court of Polk county, from the county of Polk 
to the county of San Jacinto.”’ 

It is respectfully suggested that this act assumes a 
power that is judicial in its character, and which the 
Legislature is prohibited from exercising, by Section 1, 
Article 2, of the Constitution. 

4. The sixth ground embraced in the motion for a new 
trial should have been sustained. 

I call the attention of the court to the affidavit of 
Green B. Byrd, a gentleman having no interest to be af- 
fected by the result of the suit, and to the testimony of 
Dr. R. D. Haden, sustaining, in part, the testimony of 
Green B. Byrd. The testimony of Mr. Byrd, in the com- 
munity in which he lives, needs no aid to secure absolute 
belief. He states facts occurring under his own observa- 
tion, during this trial, as well as the conversation that 
passed between himself and Keys, an individual living 
on the plantation of W. B. Darby, W. B. Denson’s half- 
brother. He (Keys) told witness that he was hauling 
cotton to Patrick’s gin, and on Tuesday evening last he 
received a letter from W. B. Darby, asking him to come 
to Cold Springs; if he ever was his friend now was the 
time to show it. When he came down, Darby wanted 
him to go on the jury. He managed to be placed on the 
jury. He did not expect to be objected to, because he 
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had served with Beazley in the army, and that when he 
was objected to he got a man in his place who would be 
carried round the circuit and rot in the jury box before 
he would give up the case. 

The affidavit of Martin Branch states the fact that, dur- 
ing the trial, Billingsly and R. E. Lee, two of the jury, 
were drinking liquor at Ross’ store with Cole, the broth- 
er-in-law (and I have no doubt the silent partner in the 
whole transaction) of Denson, when Cole told Billingsly 
that ‘‘he must stand up to him.’”’ Iam aware that both 
Cole and Billingsly deny the statement of Martin Branch; 
but upon a question of credibility I think the case 
strongly in favor of Martin Branch, for Cole, in his testi- 
mony on the trial, admitted that he had taken the benefit 
of the bankrupt law, filed his schedule and swore to it, 
yet had omitted to include a debt of $4000 due him from 
his brother-in-law, W. B. Denson; and Billingsly, whilst 
denying that he had ever made the remarks testified to 
by Branch, and that any person had ever talked to him 
on the subject of the trial, evincing an indignation on the 
subject and seeming to feel it his duty to have presented 
to the judge any person who would dare to do sucha 
thing, yet he seems to have forgotten that one Dobson, in 
Darby’s store, told him he must find for Denson, and 
treated him to cheese and crackers, and that J. E. Ha- 
den, who was in the store, interfered and stopped the 
conversation about the case. That the jurors who tried 
the case should file affidavits exculpating themselves from 
blame is very natural and is to be looked for, whether 
the jurors be honest or dishonest. “d " i. 7 


Abercrombie & Banton, Walton, and Hancock & West, 
for appellee.—1. It is evident that Denson did not come 
within any of the exceptions to the general rule permit- 
ting parties to the suit to testify in their own behalf. 
We deem it unnecessary to discuss this point. 
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2. That there was no error in charging the jury that 
every man is presumed to be of sound mind, and that those 
who allege his unsoundness must prove it, is a proposi- 
tion quite too clear for argument. This is the presump- 
tion when his life is at stake where there is a. counter- 
presumption of innocence, and we apprehend a different 
rule would not be adopted where any property is in- 
volved. (See 1 Redf. on Wills, pp. 31, 45-47; Jackson v. 
Van Dusen, 5 Johnson, 144-158.) 

No counter-charge was asked, no exception taken, and 
the charges was not complained of in the motion for a new 
trial. 

3. On the former appeal it was claimed for the con- 
testant that Col. Washington labored under a delusion, 
and the judge below having charged that the existence of 
delusion was evidence of unsound mind, this court held 
that the charge was erroneous, and further, that the re- 
cord contained no evidence of such delusion as to affect 
the testamentary condition of Col. Washington’s mind. 
This, we respectfully submit, settles the question and re- 
lieves us of its diseussion, unless the record now before 
the court discloses more testimony on that point than was 
before the court on the former appeal. From the state- 
ment of facts, as shown im the additional transeript, it 
will be seen that the statement of facts im the former trial 
was, by agreement of counsel, read as evidence on the 
trial of this eause. 

4. We call the particular attention of the court to the 
fact that no affidavit or charge connects the plaintiff, 
either directly or indirectly, with any effort to influence 
the jury, and it is settled that such efforts by strangers 
will not vitiate the verdict, especially where it is in aceor- 
dance with the law and theevidenee. (The People v. Car- 
nel, 1 Parker, N. Y. Crim. R., 260.) And although 
some earlier decisions, especially in Massachusetts, go to 
the extent of holding that any intermeddling with the 
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jury by any one, whether the jury was thereby influenced © 
or not, would vitiate the verdict, the tendency of more 
recent decisions is to confine the motion for a new 
trial to the question of abuse, and to invariably deny the 
application where no injury has resulted. (Collins v. 
The State, 20 Ark., 50; see also Barbour v. Archer, 3 
Bibb, 8.) That no injury resulted to the defendant in this 
case is manifest from affidavits of the jurors, which show 
that the verdict would have been the same in the absence 
of the influences complained of. Itisalso manifest from 
the more important fact that the verdict is abundantly 
supported by the law and the evidence. 

Where motions for new trials are made on the ground 
of misconduct, etc., and there are conflicting affidavits, 

the judge of the lower court, who has all the parties and 

circumstances before him, is held to be best qualified to 
pass upon the merits of the application—in fact, is said 
to be the exclusive judge of its merits. (Heath’s Case, 1 
Rob., Virginia R., 742; McCarty v. McCarty, 4 Rich. 8. 
C. R., 598; Cox v. The State, 32 Texas, 610.) 

In conclusion we respectfully submit that your honors, 
sitting as a jury on this case, could not under the law as 
adjudged by this court, and on the facts already passed 
upon by the court, come to any other conclusion than 
that to which the jury came. 


McApoo, J.—This is a contested will case. It comes 
from: the District Court of San Jacinto county by appeal. 

The first point raised by the appellant goes to the juris- 
diction of the court below, based upon the allegation 
that the so-called county of San Jacinto is of less dimen- 
sions than nine hundred square miles, and therefore the 
act of the Legislature organizing said county is in vio- 
lation of Article 12, Section 24, of the Constitution) of 
1869. 
We find no proof in the record of the want of area, and 
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we think we cannot, in a collateral proceeding, pass upon 
this question. : 

But the charge of the court is objected to, in that the 
jury are instructed that ‘‘ every man is presumed by the 
law to possess.a sound mind till the contrary be shown by 
evidence.”’ 

This is error. In matters of probate, under our law, 
no such presumption is indulged. On the contrary, in 
order to establish any will, it must affirmatively appear 
that the deceased was of sound mind when he signed the 
will. | (Article 5537, Paschal’s Digest.) 

This affirmative testimony would be necessary if there 
were no contest; and the law does not justify the imposi- 
tion of a new rule when, by a contest, the soundness of 
the testator’s mind is put in issue. 

As we ean well conceive the jury were liable to be mis- 
led by the erroneous instructions just noticed, we must, 
of necessity, reverse the judgment and remand the cause. 


REVERSED AND REMANDED. 


Opinion delivered October 28, 1873. 


On APPLICATION FOR REHEARING. 


Hancock & West and W. M. Walton, for appellee.— 
The appellee respectfully applies for a rehearing in this 
case, and for grounds of motion submits the following 
propositions : 

I. The court decides, that in this case the instruction 
that “‘every man is presumed by the law to possess a 
sound mind until the contrary be shown by evidence,”’ 
was erroneous: 

. II. The other issues were decided in favor of appellee, 
and the decision stands on the error of the charge above 
quoted. 
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In answering the ruling of the court we will appeal” 
alone to authority. 

I. Was the charge erroneous in this case ? 

1. 1t cannot be questioned that the charge, as a general 
rule, is a sound proposition of law, and we think it pe-. 
culiarly applicable in this case. 

2. The evidence consists of a great mass of facts, con- 
tradictory in themselves, and have been passed on by 
two juries—one giving a verdict for the appellant and the 
other for appellee. In such state of case the presump- 
tion of law in favor of sanity comes in and must have its 
effect. (See 1 Redf. on Wills, pp. 39, 40, subdiv. 13; 
see also Brooks v. Barrett, 7 Pickering, p. 94.) 

II. Admit that the charge was erroneous of itself, yet 
the discussion in the elaborate instructions of the court 
corrected the error, and invited the minds of jurors to the 
very issues in the case as supported by facts on the one 
side or the other. In such case the court will not re-. 
verse. (Hubby v. Stokes, 22 Texas, 220; Vaughan v. The 
State, 21 Texas, 752; Case v. Jennings, 17 Texas, 674.) 

Ili. But suppose that there was error in the charge of 
the court, the appellant has not placed himself in posi- 
tion to take advantage of it. 

It will be remembered that objection is here taken to: 
the general charge of the court. In order that a party 
may take such objection to it, or any part of it, it is 
absolutely necessary that an objection should have been 
taken at-the time the charge was given. (Hall e¢ al. v. 
Stancell, 3 Texas, 400; Houston v. Jones, 4 Texas, 170;. 
Jones v. Thurmond, 5 Texas, 323; Thatcher v. Mills, 
14 Texas, 16; Converse v. McKee, 14 Texas, 30; Earle v. 
Thomas, 14 Texas, 593; Hollingsworth v. Holshousen, 17 
Texas, 47; Bast v. Alford, 20 Texas, 229; Robinson v. 
The State, 24 Texas, 154; Powell v. Haley, 28 Texas, 56; 
Wright v. Donnell, 34 Texas, 305; Robinson v. Varnell, 
16 Texas, 383.) 
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In this latter case, we invite the attention of the court to 
the quotation from 11 Wheaton, 413, Armstrong v. Toler, 
opinion by Chief Justice Marshall, wherein the law as 
established by this court is fully sustained. 

The exception or objection to the charge of the court, 
or to any part of it, could be easily and speedily taken, 
either by a counter-charge asked, or by bill of excep- 
tion—or perhaps verbal, with an entry on the docket by 
the judge. (Robinson v. Varnell, 16 Texas, 383; Eborn 
v. Chote, 22 Texas, 34.) 

If in any case the rule should be rigidly enforced, this 
is. the case— 

1. Because of. the two trials. 

2. The great mass of facts. 

3. The evident sanity of the testator, tested by all 
rules. | 

4. The great preponderance of evidence establishing 
sanity. 

5. The evident fact that the charge did not mislead the 
jury. 

6. The evident fact that the jury looked alone to the 
facts, and did not weigh presumptions. 

7. The fact that appellant did not except or object to 
the charge, nor ask counter-charge, but, on the contrary, 
acquiesced in the charge as given, and in open court ex- 
pressed satisfaction with it. 

This latter statement can be substantiated by the affida- 
vit of the judge who tried the case, if the: court will look 
atiit. 

We submit that a rehearing should be granted and the 
judgment of the court. below affirmed. 


Terrell & Walker, for appellant.—L. There was no error 
‘in. the opinion of this court, and the motion for a rehear- 
iing should be overruled. 

The charge of the court below was in palpable viola- 
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tion of the probate act of August 15, 1870, which pro- 
vides : 

‘*Src. 76. Where a subscribing witness testifies, the 
will is proved as follows, viz.: 

* * * % * * % 

‘*2. It must appear that the deceased was twenty-one 
years of age or upward and of sound mind when he 
signed the will. 

‘3. It must appear that both the witnesses to the will 
were over fourteen years of age when they witnessed it.’’ 

Whatever may be thought of the wisdom or policy of 
presuming a testator incapable of making his will, and 
requiring evidence to remove that presumption, such is 
manifestly the law in Texas. In a case of conflicting 
testimony like this, it is impossible to estimate the effect on 
the jury of a charge which required them to presume the 
testator sane and find accordingly, unless it was “‘satis- 
factorily shown by the evidence that said will was written 
or signed by the testator when of unsound mind.” Es- 
pecially is this true when it is observed that emphasis 
and prominence is given to the erroneous charge by the 
repetition of the instruction that the jury must pre- 
sume the testator sane. Under such circumstances, when 
doubts were created by conflicting testimony, the jury 
was not only authorized but in effect directed by the 
charge to solve them, reposing on the presumption of 
sanity. 

The testamentary disposition of realty was never per- 
mitted at common law. The right was first conferred by 
the 32d and 34th of Henry VIII., though with limita- 
tions, and it was never until the statute of 1 Victoria, Ch. 
28, that the right existed to dispose by will of all the real 
estate one might be entitled to at law or equity at the 
time of his death. In this reluctance toconcede the right 
of testamentary disposition of realty, we find a reasonfor 
the jealousy with which the law exacted proof of the 
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mental capacity of the testator. As early as 1740 Lord 
Hardwicke said: ‘‘It has been determined over and over 
again in this court, that you must show the person to be 
of sound and disposing mind when a will is to be estab- 
lished as to real estate, and especially if there are infants 
in the case; proving it to be well executed according to 
the statutes of frauds and perjuries is not sufficient. (2 
Atkyn, 55.) 

Mr. Baron ‘Parke, more than a hundred years after- 
wards, said: ‘‘The rules of law according to which cases 
of this nature are to be decided do not admit of any dis- 
pute. * * * These rules are two: the first, that the 
onus probandi lies in every case upon the party pro- 
pounding the will, and he must satisfy the conscience of 
the court that the instrument so propounded is the last 
will of a free and capable testator.’’ (Barry v. Butlin, 1 
Curteis, 419.) In that case it was said: ‘‘ The strict mean- 
ing of the term onus probandi is this: that if no evi- 
dence is given by the party on whom the burden is cast, 
the issue must be found against him.’ And again: 
‘*Sanity is the great fact which the witness to the will 
has to speak to when he comes to prove the attestation,” 
etc. The adversary relies on Mr. Redfield in support of 
his position that sanity must be presumed, yet his note 
on the authority just cited contains only the expression 
of his own views, and is in direct conflict with the case 
to which it refers. (1 Redf. on Wills, p. 40, Note 22.) If 
the issue is to be found against the party propounding 
the will in the absence of proof of insanity, and ‘‘if that 
(sanity) be the great fact which the witness to a will has 
to speak when he comes to prove its attestation,’’ how 
can Mr. Redfield conclude that the party propounding is 
‘*no more bound to examine the witnesses on this point 
in the first instance than he is to any other statutory re- 
quirement, such as age, discoverture, citizenship,’ etc.? 
(1 Redf., p. 40, Note 22.) The doctrine on this subject 
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announced in Barry v. Butlin is also affirmed in S. C. 2 
Moore, P. C. C. 480; Baker v. Batt, id.{317; Browning v. 
Budd, id. 430; Paske v. Ollatt, 2 Phillim., 323.) 

It is true that there is some conflict of authority in 
England on this subject, and when we consider the pro- 
visions of their statute of wills we can understand a rea- 
son for conflicting opinions there which cannot apply to 
the statutes of some of the American States. The statute 
of Henry VIII., Section 4, enacts, ‘‘ that all and singular 
person or persons having estate or interest in fee simple 
and in lands, etc., shall have full and free liberty to give, 
dispose, will, or devise to any person or persons, etc., by 
his last will and testament in writing, as much as in him 
of right is or shall be, his lands, etc., at his own free will 
and pleasure;’’ and afterwards, by Section 14, provides, 
“‘that wills or testaments made, etc., by any woman covert, 
etc., or by any person de non sane memory, shall not be 
taken to be good or effectual in the law.’’ So the power to 
will is conferred in the first place on all persons, and after- 
wards an exception is made of those of non sane memory. 

We venture the opinion that the conflict of decisions 
in the United States on this subject has resulted from 
adopting in some cases the opinion in White v. Wilson, 
13 Ves., 87, without examining the marked difference be- 
tween the provisions of the statute of wills in England 
and those contained in statutes of the several States. 

The American authorities on this point are strangely 
conflicting, but we submit that the weight of authority, as 
well as of reason, is with those who devolve the burden 
_ of proving sanity on the party seeking to establish the 
will. This doctrine is announced in Cumstock v. Had- 
lyme, 8 Conn., 261. In that case Williams, J., said: 
‘‘Those who claim under the will must take upon them- 
selves the burden of proof, and they must not only prove 
that the will was formally executed, but that the testator 
was of sound and disposing mind.”’ 
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The same doctrine is held in Tuff v. Hosmer, 14 Mich., 
309, and again in Aikin v. Weckerly, 19 Mich., 482. In 
the case last cited the Supreme Court of Michigan say: 
‘‘The burden of proving the testator’s mental .capacity is 
on the proponent of the will and remains on him through- 
out, and is not sustained sufficiently by the presumption 
in favor of mental capacity.”’ 

The same doctrine is held in Massachusetts, in Crown- 
ingshield v. Crowningshield, 2 Grey, 524; and in Gerrish 
v. Nason, 22 Maine, 441. In that case the court say: 
‘‘The presumption that the person making the will was 
at the time sane is not the same as in the case of other in- 
struments, but the sanity must be proved.”’ 

The authority of Crowningshield v. Crowningshield, 
though apparently shaken by the opinion of a divided 
court in Baxter v. Abbott, 7 Grey (decided in 1856), is 
quoted with approval and endorsed by the Court of Ap- 
peals of New York in the great case of Delafield v. 
Parish, 25 New York, 32-33. The case was decided in 
1862, and contains an able review of all the cases bearing 
on the point. 

II. But, again, there can be no doubt that the will of 
1868, when we consider its provisions with reference to 
the testator’s property and kindred, was what would have 
been regarded by the civil law as an inofficious testament. 
The doctrine of the civil law in construing such instru- 
ments is founded in such manifest justice that it has been 
recognized in New York so far as to require those claim- 
ing under an inofficious testament the necessity of giving 
some reasonable explanation of the unnatural character 
of the will, or at least of showing that its character is not 
the offspring of mental defect, obliquity, or perversion. 
(1 Red. on Wills, 515.) 

Thus, when a person infirm and confined to bed with 
weakened intellect is induced, by fraud, imposition, or 
undue influence, to make a testamentary disposition of 
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his property different from what he would in the full pos- 
session of his faculties, the same will be set aside, upon 
the principle that a court of chancery sets aside a con- 
veyance of property made under like circumstances. 
(Fisher v. Clark, 1 Paige Ch. R., 176.) 

Ill. We submit that the fourth assignment of error 
was well taken. 

The trial by jury becomes a mockery if an unscrupu- 
lous litigant is permitted to forestall the verdict by resort- 
ing to the means disclosed by the record. An appellate 
court is not required to weigh and measure the influence 
on the verdict produced by improper tamperings with 
the jury; it should be enough that one who has attempted 
unscrupulous means to influence their deliberations has 
secured a verdict. How far in such a case the course of 
justice has been perverted by an effort to poison its 
springs it is always impossible to prove; it is, therefore, 
an established and salutary rule of law that the least in- 
termeddling with a jury is sufficient cause for setting aside 
the verdict. (Shea v: Lawrence, 1 Allen, 168-9.) But 
especially is this so when the intermeddling is by the 
prevailing party. (Hilton v. Southwick, 5 Shep., 303; 
Tucker v. South., etc., 5 R. 1., 558.) 

Again, it is not necessary that the tampering with the 
jury should be done by a party, or even by an agent, if 
done in his behalf; nor is it necessary to show that the 


jury was thereby influenced or controlled in forming their 


verdict. It is enough to vitiate the verdict that the im- 
proper effort to effect it was made. (Cohen v. Robert, 2 
Strobb, 410; Hare v. The State, 4 Howard, 187; Boles v. 
The State, 13 Sm. & M., 398; McCann v. The State, 9 
Sm. & M., 465; Timlin v. Den, 4 Har., 76; Ritchie v. Hol- 
brook, 78. & R., 458; The State v. Hascall, 6 N. H., 352.) 
Any communication made by a party in interest while 
the jury is deliberating avoids the verdict. (People v-. 
Carnal, 1 Parker, 256.) 
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So in Georgia it has been held that the entertainment of 
a juror, even by the counsel of the successful party, 
while the case was pending, is sufficient ground for a new 
trial. (Walker v. Hunter, 17 Ga., 364.) 

The objection urged by opposing counsel, that excep- 
tions were not taken by the counsel who managed the 
cause in the court below, should have but little weight in 
a case like this. The rule which requires exceptions to 
be saved is one adopted by the court in furtherance of the 
ends of justice, and cannot be invoked to assist a party 
whose fraudulent designs are apparent on the face of the 
record. Rule VII., adopted by this court at its January 
term, 1840, prohibits in this court ‘‘any objection to be 
taken to the admissibility, as evidence, of any deposition, 
deed, grant, or other exhibit, etc., unless objection was 
taken thereto in the court below,’’ and was never meant 
to be applied to objections apparent on the face of the 
record. Such was the construction received by the rule 
in Cloud & Smith v. Adriance, 1 Texas, 106. The present 
rule, adopted on the same subject by this court at its May 
term, 1872, is identical in terms (see Rule V., 32 Texas, 
808), and should not be construed to apply to instruc- 
tions of the court clearly erroneous. 


REEVES, ASSOCIATE JUSTICE.—This is a proceeding to 
establish the will of Col. Hamilton Washington. Two 
juries have passed upon the evidence, one finding in favor 
of the will of 1860, and the other for the will of 1868. On 
appeal from the judgment establishing the will of 1868 
the judgment was reversed. The District Court charged 
the jury that ‘‘every man is presumed by the law to pos- 
sess a sound mind till the contrary be shown by evi- 
dence.’? The court here decided that the charge was 
erroneous, and reversed the judgment, and the case 


comes before this court on appellee’s motion for a re- 


hearing. 
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On the supposition that there was error in the charge’ 


of the court, appellee contends that appellant has not 
placed himself in position to take advantage of it, because 
objection was not made to the charge at the time it was 
given. Appellant assigns for error the charge as stated 
in the decision reversing the judgment, though it was not 
made one of the grounds in the motion for a new trial. 

Appellee refers to numerous decisions of this court as 
sustaining his position that, appellants having failed to 
object to the charge at the time it was given, it cannot 
now be made a ground to reverse the cause. 

This has been the general practice of this court where 
the general charge is unexceptionable. But when ‘‘the 
verdict of the jury has been made to turn upon an erro- 
neous charge, and the judgment upon the merits is thus 
founded on error,”’ the judgment will be revised, though 
the charge was not complained of at the time, as in Hol- 
lingsworth v. Holshousen, 17 Texas, 47; Wetmore v. 
Woodhouse, 10 Texas, 33; or where the charge excludes 
material conclusions to be deduced from the evidence, it is 
held to be error, without counter-instructions having been 
presented. (Chamblee v. Tarbox, 27 Texas, 146.) 

In Bailey v. Mills, 27 Texas, 434, the court said: ‘‘It 
is the practice of this court to reverse a judgment when- 
ever there is an erroneous instruction upon a material 
point which may have influenced the jury in finding the 
verdict, although the evidence may appear to us to be 
sufficient to sustain the verdict, and the reason of the rule 
is that it is impossible to know what effect the instruction 
had upon the minds of the jury; how much the verdict 
is due to the instruction, and how much to the evidence, 
and in a case of conflicting evidence, it is impossible to 
know that it would lead the minds of the jury to the 
same conclusion as the minds of this court.” 

Where the general charge fails to cover the whole law 
of the case, or is correct in its application to the particu- 
28 
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lar case, or where the jury could not have been influenced 
or mistaken by the charge, objection must be made at the 
time it is given, otherwise this court will not revise the 
jadgment. (Davis v. Loftin, 6 Texas, 489, 500; Hubby 
v. Stokes, 22 Texas, 220; Vaughan v. The State, 21 
Texas, 752; Case v. Jennings, 17 Texas, 661; Farquhar 
v. Dallas, 20 Texas, 200; Thompson v. Payne, 21 Texas, 
625; Powell v. Haley, 28 Texas, 52.) 

In Robinson v. Varnell, 16 Texas, 383, as also the case 
it quotes from, 11 Wheaton, 276, Armstrong v. Toler, the 
court is discussing a case in which the charge does not 
embrace all the law applicable to the case, but is not 
wrong in point of law so far as it goes, and insuch a case 
the court must be asked to charge upon the point omitted, 
if it is desired to have it revised by this court. 

These authorities will suffice to show the general prac- 
tice of the court, and the character of cases to which the 
rule contended for must be applied, and the cases in 
which the rule does not apply. 

Was the instruction erroneous ? 

The statute concerning wills, Article 5361, provides 
that ‘‘every person aged twenty-one years or upwards, 
being of sound mind, shall have power at his or her will 
and pleasure, by last will and testament, in writing, to 
devise,’’ etc. 

The statute requires among other things to be proved 
that ‘“‘it must appear that the deceased was twenty-one 
years of age or upwards and of sound mind when he 
signed the will.’’ (Pas. Dig., Art. 5537.) 

Where the will is not contested, there can be no ques- 
tion in regard to the burden of proof. 

In this case the petition of the executors to probate the 
will contains no averment that the testator was of sound 
mind ; and if the rule contended for be correct, the will 
might have been established without either allegation or 
proof of mental capacity, if there had been no opposition. 
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Where the eState is disposed of by will, changing the 
course of descent and distribution as regulated by law, 
proof of mental capacity of the testator has always been 
exacted as essential to the establishment of the will. 

There is some confusion or conflict of authority as to 
the burden of proof where the incapacity of the testator 
is alleged. This has been the result in some cases per- 
haps of failing to notice the practice of the English 
courts on the probate of wills. I quote from Redfield on 
Wills as follows: 

‘“‘The ecclesiastical courts, as is well known, do not 
have any jurisdiction of the probate of wills affecting real 
estate. Hence they have to be proved in the English 
courts of common law or equity, whenever questions of 
title under wills arise in those courts. And the courts of 
equity, whenever any question arises in regard to the va- 
lidity of a will, almost uniformly send the question to 
be tried in the common law courts, either under the 
feigned issue devisavit vel non, or in an action of eject- 
ment to be brought by the party claiming under the will. 
And in sending such an issue to be tried in the common 
law courts, it is not uncommon for the courts of equity to 
give some directions in regard to the order and extent of 
proof to be adduced by the respective parties to the issue 
involved.”’ (Redfield on Wills, Vol. 1, pages 33-34.) 

Under that practice no invariable rule can be deduced. 

The charge of the court, as a general rule, as applied 
to deeds and ordinary contracts, cannot be doubted as a 
correct proposition of law. But the same presumption 
does not attach to wills, as shown by tbe authorities 
quoted by appellant’s counsel, for the reason, as there 
stated, that ‘wills are supposed to be made ¢n extremis, 
or made when the mind is to sume extent enfeebled by 
sickness or old age,’’ and on other grounds. (Delafield 
v. Parish, 25 N. Y., and authorities there referred to.) 

It is believed that the correct rule on this subject is laid 
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down in the case of Renn ef als. v. Samos e¢ als., 33 Texas, 
760, quoting 1 Redfield on Wills, 31, and 1 Greenleaf’s 
Evidence, Section 74: ‘‘The formal burden of proof in 
| trials directly upon the probate of the will, whether in 
the court of probate or upon appeal, is upon the executor 
or those who set up the will. He or they are, therefore, 
allowed to go forward in the proof and argument}; but 
when the will has been established and probated, and an 
original suit has been instituted in the District Court to 
set it aside, on account of insanity or want of testamen- 
tary capacity, or for fraud, then the relative position of 
the parties is changed, and the party alleging the insanity 
| or fraud, ora want of testamentary capacity, is put upon 
| the proof of his allegations, and therefore becomes the 
' plaintiff.”’ 

We will notice some of the grounds of the motion for a 
new trial and the assignment of errors. 

The questions relating to the change of venue, and that 
the act of the Legislature was not read on three several 
days, etc., were made for the first time on the motion for 
a new trial after trial on the merits, and cannot be con- 
sidered in the form presented. Whether the new county 
contained nine hundred square miles was a question 
that could not be raised in the suit. 

| No error is seen in allowing the plaintiff, Denson, to 

| testify in the cause. He does not come within theexcep- 

| tion to the general rule allowing parties to the suit to 

|. testify as witnesses. 

| Another objection is that improper influence was exer- 
cised in forming the jury that tried the case. 

The affidavjts in the record show that the juror Bil- 
lingsly was guilty of marked impropriety of conduct at 
least, and such as merits reprehension, if the witnesses are 
to be believed. He suffers himself to be approached dur- 

ing the trial of the case and listens to a proposition that 
would question his integrity as a juror without resent- 
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ment or apparent displeasure, when it was due to himself 
and his fellow-jurors to make it known to the court before 
his affidavit was made, after the trial. His silence at the 
time, and consenting to be treated to cheese and crackers 
at one place and drinking at another, instead of reporting 
promptly the offenders to the court for punishment, 
afford grounds for comment unfavorable to the juror. 
Such conduct is inconsistent with the pure administration 
of the law, and is calculated to bring reproach upon jury 
trials. 

The affidavit of the juror Cartwright, that he ‘‘did 
not know whether the letter he had received influenced 
him or not,’’ suggests a doubt whether the case was tried 
by an impartial jury. 

There are other circumstances in proof showing a pur- 
pose to pervert the due course of law by procuring a ver- 
dict by indirect and improper means, if the witnesses are 
to be credited. 

The argument of counsel for the motion that the ver- 
dict ought not to be disturbed, as the jury had all the 
facts before them, would be entitled to great weight if the 
court had omitted the charge complained of, or had ex- 
plained it in a way that it would not have influenced the 
jury. But it will be seen that the charge makes the onus 
rest on the contestant, Beazley, without explanation, 
and the impression on the minds of the jury was, prob- 
ably, that if they had a doubt of the testator’s mental ca- 
pacity, it was incumbent on Beazeley to remove the doubt. 

The effect of the charge when the testimony was con- 
flicting is readily perceived. 

Weconlcude, after due consideration of the motion for 
rehearing, and after examination of the record as pre- 
sented, thatthe judgment ought to be reversed and the 
cause remanded on the grounds indicated in the opinion. 


MOTION OVERRULED. 
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Dissenting opinion of Justice Gray. 









Gray, AssocriaATE JusTICcE, dissenting.—The opinion 
delivered in this cause is based in part upon error assigned 
to a portion of the charge of the court below. But there 
was no exception to that charge, nor counter-charge 
prayed, nor even in the motion for new trial was error in 
the charge made one of the grounds. The first objection 
to itis made in the assignment of errors. 

While I fully concur in the opinion on other grounds, 
and also that the charge was erroneous in changing the 
burden of proof of sanity of the testator from the party 
propounding the will for probate to those contesting ‘it, 
yet I cannot concur that it was such an error apparent on 
the record as should be considered by this court, although 
assigned as such, when there was no exception, as before 
stated, in the lower court. It is manifestly not such an 
error as affects the foundation of the action, nor such as 
clearly and necessarily must have influenced the verdict. 

Had it been, Iam quite sure that the learned counsel 
representing appellant would have noticed the error and 
its necessary effect at the trial ; and most surely it would 
have occurred to them after verdict against their client 
and before motion for new trial. . Their not having no- 
ticed it is, in this case particularly, persuasive to my 
mind that it was not then deemed by them as a material 
error. _ Such should be the presumption in all cases, and 
I cannot concur in a practice which tends to relax vigi- 
lance in the management of causes, and does not give to 
the court below an opportunity to correct any error into 
which it may have fallen, unless such error clearly affects 
the merits and foundation of the action. Beyond this ex- 
ception I do not think this court should consider assign- 
ments of error not in some way called to the attention of 
the court below, and thereby made apparent on the re- 
cord. In all other respects I concur in the opinion of 
the court. 
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Opinion of the Court. 


R. Murcuison v. W. Hotty anp W. H. CunpirFrr, 
INTERVENOR. 
1. A motion to dismiss an appeal because no appeal bond has been filed in 
accordance with law will not be considered unless the motion be made 
in accordance with Rule 26 of this court.! 


2. All errors not assigned will be considered as waived, and when no errors 
are assigned the appeal will be dismissed. 


APPEAL from Houston. Tried below before the Hon. 
L. W. Cooper. 


H. W. Moore, for appellant. 
Long & Long, for appellee. 


DEVINE, ASSOCIATE J USTICE.—The appellee, W. Holly, 
as security on a stay bond of Saunders, sued out an injunc- 
tion, in March, 1871, to enjoin the collection from him as 
security the amount of a judgment rendered in favor of 
Sorley, Smith & Co. against Saunders, and by appellant as 
justice of the peace, alleging that Saunders had paid the 
debt in Confederate paper to Murchison, who was author- 
ized to receive it, and entered on his docket satisfaction 
in full of the judgment, and prayed that Murchison, who 
had received the amount of the judgment, and Sorley, 
Smith & Co., who had caused execution to be issued 
against him for the amount, be made defendants, and re- 
strained from collecting the same. All parties answered, 
and during the trial W. H. Cundiff intervened as the 





1 Rute 26. All motions to dismiss for defects in appeal or writ of error 
bonds, or on account of absence of seal, or any other informality or irregular- 
ity in the return, or of the manner and time of its filing, and such like mo- 
tions of forms, must be made on or before the first day set for hearing causes 
from the district from which the case comes, or they will not be heard at all. 
And these motions must be made in accordance with Rule 16. 
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owner of the judgment by assignment from Sorley, Smith 
& Co. 

Three verdicts have been rendered in favor of the plain- 
tiff; Holly, and against appellant, Murchison. After the 
last trial, verdict and judgment in favor of plaintiff, Hol- 
ly, and intervenor, Cundiff, the usual motion for a new 
trial was made by appellant, and overruled, and this ap- 
peal taken. 

The motion by appellee to dismiss on the ground that 
appellant has not filed a bond in accordance with law, 
will not be considered, it not having been made according 
to Rule 26 of this court: ‘‘ On or before the first day set 
for hearing causes from the district from which the case 
comes.’’ ‘The appellee urges the dismissal of the appeal, 
there being no assignment of errors. By Article 1591 of 
Paschal’s Digest, all errors not assigned shall be consid- 
ered as waived. There being no errors assigned or com- 
plained of by appellant, and it appearing from the record 
that the court had jurisdiction of the subject matter and 
the parties—and it might be added, substantial justice 
having been meted out by the verdict and judgment-—the 
appeal will be dismissed. . (See Legon v. Withee, 25 Texas, 
350.) 

The appeal is therefore dismissed. 

DISMISSED. 





J. H. Kent vy. C. C. Beary. 


On REHEARING. 
Where a rural homestead has been designated and surveyed under the di- 
rection of the owner, after which his interest in the land adjoining was 
levied on and sold under execution to satisfy a judgment against him, 
the title of the purchaser cannot be defeated by a subsequent survey of 
the homestead, which was so made as to include the tract sold. 


APprrEAL from Gonzales. 
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Harwood & Burts, for appellant. 
O Conner, Miller & Sayers, for appellee. 


WatLker, J.—The place called Belmont appears to be 
a small village, settled and occupied by a number of fam- 
ilies, in which they have their homes, shops and usual 
business occupations. The place appears to have been 
laid out by one M. H. Beaty. This suit concerns the title 
to a certain lot marked B on the plats which accompany 
the record. Suit was brought by the appellee to recover 
possession of lot B, with the improvements thereon. This 
lot was sold at constable’s sale, on a judgment against 
M. H. Beaty, and purchased by T. M. Harwood, under 
whom appellant claims title. 

The only question for our decision presented is, was and 
is this lot B a part of the rural homestead of Mrs. C. C. 
Beaty, the surviving widow of M. H. Beaty? Under the 
decisions of this court, in Taylor v. Boulware, 17 Texas, 
532, and Bassett v. Messner, 30 Texas, 604, and later cases, 
lot B must be regarded as a part of the homestead, unless 
it has been abandoned, or its character as such changed 
by the voluntary act of M. H. Beaty, or his widow, the 
appellee. These are questions of fact for the jury, under 
the proper instructions of the court. But it is contended 
that this case must be reversed, because of the wrong in- 
struction of the court to the jury, and refusal to give 
those asked by the defendant’s counsel. We think the 
charge was in strict accord with the decisions of this 
court, and that the instructions refused were properly 
declined. The law of the case was given to the jury, and 
we see no cause to complain of their verdict. 

The judgment of the District Court is therefore affirmed. 


AFFIRMED. 
Opinion rendered October 22, 1873. ° 
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On REHEARING. 


DEVINE, ASSOCIATE JUSTICE.—Appellee brought suit 
at the February term, 1872, in the District Court of Gon- 
zales county, to recover possession of a lot and building 
thereon used as a store house for the sale of merchandise. 
She alleged that the lot, etc., was on and was comprised 
in her homestead tract of two hundred acres, as described 
in her petition; that in the year 1870 defendant, Kent, 
forcibly entered and took possesion of the lot and store 
house, and has unlawfully held possession, etc. Plain- 
tiff claimed damages for the trespass and wrongful occu- 
pation of the same. In her amended petition she averred 
that the county surveyor had laid off her homestead 
tract, that it embraced all the land owned by her, that it 
contained nearly two hundred acres, and that the rent of 
the store partly supported herself and minor children, etc. 

The defendant demurred generally, and plead not 
guilty to the charge of trespass. At the next term 
defendant amended and answered, that the lot sued for 
was a lot in the town of Belmont, in the county of Gon- 
zales; that a part of the plaintiff's two hundred acre 
tract is situated in the county adjacent to said town of 
Belmont, and that. plaintiff is claiming in this suit a 
homestead tract of two hundred acres so laid off by her- 
self as to include both a'town and country homestead ; 
that M. H. Beaty, during his life and at his death, was the 
owner of a tract of land adjacent to the town of Belmont 
containing more than five hundred acres, and that the 
homestead of said Beaty and the large tract of land cul- 
tivated by him were outside of the town of Belmont; 
that Beaty had laid off the lots in said town, and with 
his wife, had sold the same; that the lot in controversy 
was wholly distinct from the homestead tract of plaintiff, 
being bounded on the north by main street, or the county 
road running from Seguin to Gonzales; bounded on the 
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west and south by Tadlock’s lots, and on the east by Mc- 


Nemar’s lot ; that Beaty never claimed to live in the town 
of Belmont; that he (Beaty) being involved in debt, and 
with a view to hinder, delay and defraud his creditors. 
had conveyed this lot to his son, H. C. Beaty, and that 
plaintiff had joined in the conveyance. 

There was a verdict in favor of plaintiff. A motion for 
a new trial was made by defendant, which was overruled; 
and an appeal taken by defendant. 

Before noticing the errors assigned, it is proper to re- 
mark that the plea of outstanding title by defendant, 
which appellant, in his brief, contends should defeat a 
recovery by plaintiff in this suit, (she having given it in: 
evidence, and being therefore estopped by it from claiming 
the lot as her property), does not appear to have been 
noticed or relied on by appellant during the trial. The 
attention of the court was not called to it by any motion: 
made, or instruction asked by defendant; there was no al- 
lusion made to it in the motion for a new trial, neither is 
it noticed inthe assignmentoferrors. There is nothing in 
.the evidence to show that it was ever acted on, in any. 
way indicative of a change of title, outside of the recitals 
inthe instrument. On the contrary, the evidence excludes 
the idea either of possession or claim of title by H. €.. 
Beaty. It is shown by the evidence of witnesses and the 
admission of defendant in his answer, that plaintiffs hus- 
band, M. H. Beaty; claimed to be the owner, and rented’ 
out the store from the date of the deed in 1868 up to his 
death in April, 1871, and that defendant was a tenant of 
M. H. Beaty at the time of the constable’s sale to T. M. 
Harwood. 

This deed was introduced by plaintiff during the trial,. 
evidently with the intention to show that, under the reser- 
vations contained in the following sentence in the deed, 
‘‘the two hundred acres embracing our residence and 
houses,”’ this lot was then considered and claimed as a. 
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part of their homestead. It is not necessary to decide 
whether the mere execution of this paper could, under 
all the circumstances, operate as an estoppel. It is suffi- 
cient to say, that as no action was sought or had with ref- 
erence to it in the District Court, it will not be noticed 
further in this; and particularly so when defendant 
claims as his title the interest that M. H. Beaty had in 
the lot on the day of sale by the constable, and defends 
‘as a purchaser under the title of plaintiffs husband. 

Among the assignments of error, the third, which is as 
‘follows, will be considered : 

‘*The court erred in refusing to give the instructions 
asked by defendant.” 

The instructions asked were these : 

“If the jury find from the-evidence that M. H. Beaty 
procured a surveyor to run out his homestead, and that 
he so regarded and claimed his homestead as run out by 
the said surveyor, and that in said survey the lot in suit 
‘was not included, and that afterwards the lot in question 
was levied on and sold to satisfy a judgment rendered 
against said Beaty, then and after said levy and sale the 
said Beaty would not be allowed to change the boundaries 
of his homestead before established and fixed, and there- 
by so run the said boundaries as to defeat the sale under 
said levy and sale.”’ 

To ascertain fully the relevancy of this instruction to 
the cause as it then stood before the court and jury, a 
brief statement of the principal facts in evidence becomes 
mecessary. 

In the year 1868, M. H. Beaty, apprehending trouble 
‘by reason of his indebtedness, applied to T. 8. Walker, a 
surveyor, to run out his homestead tract of two hundred 
acres, directing him to run it so as to include his home- 
stead tract and the valley land, and to throw out or ex- 
clude the rocky ridge of poor land, containing about 
twenty acres. 
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When the survey was made, the surveyor, in reply to — 
Beaty’s inquiry if there was more than two hundred 
acres of land in the survey, replied, no; that if he in- 
cluded. the town tract, containing from twenty to twenty- 
five acres, there would not be more than two hundred 
acres. - 

Walker stated on the trial that he did not recollect if 
he made a plat for Beaty, but after stating where he com- 
menced, and to what points he run his lines, said that the 
lot in suit was not included in his survey of the home- 
stead tract. 

In the same year M. H. Beaty and his wife, the plain- 
tiff, executed a deed in favor of their son (the recited con- 
sideration being $1200) of some personal property, a six 
hundred and forty acre tract in Fannin county, and all 
of the land on which they resided in said county of Gon- 
zales, ‘‘except the two hundred acres which we claim as 
a homestead, being the two hundred acres embracing our 
residence and houses and most of the farm.”’ 

After giving the names of the parties who were the 
original owners of the tracts conveyed to their son, they 
proceed to state: ‘‘And this deed is intended to convey 
all three of said tracts of land except two hundred acres. 
which we claim as a homestead, which has been surveyed 
out by T. 8. Walker.’? This deed was duly recorded im 
Gonzales county on October 12, 1868. 

On the twenty-ninth of January, 1870, a judgment was 
rendered by a justice of the peace in Gonzales county 
against M. H. and H. C. Beaty. On the twenty-sixth of 
November, 1870, this jlot was levied on by virtue of an 
execution issued on said judgment, and after publication 
in a newspaper, as then required by law, was sold at pub- 
lic sale on the first Tuesday in January, 1871, to Thomas 
M. Harwood, for the sum of $50. 

Harwood conveyed the same lot, onthe ninth of Janu- 
ary, 1871, to defendant, Kent, for $300, defendant being 
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at the time in possession of the lot as a tenant of Beaty. 
On the sixteenth and seventeenth of February, 1871, 


.J. M. Russell, the county surveyor, under the direction 


of M. H. Beaty, made the survey described in plaintiff’s 
petition. The survey embraces the lot in controversy, 


.and contains, according to the surveyor’s statement, about 


two hundred and one-sixth acres. 
In April, 1871, M. H. Beaty died, and at the February 
term, 1872, his widow, the appellee, brought this suit. 
The homestead reservation, referred to by defendant in 


ithe instructions asked by him and refused by the court, 


was the one made by T. S. Walker in 1868, at the request 


-and under the supervision of M. H. Beaty, the head of the 


family, and was, so far as the evidence goes, recognized 
by him as his homestead until after the sale under execu- 


‘tion of this lot, in 1871, to T. M. Harwood. The instruc- 
‘tion was, therefore, proper under the pleadings and evi- 
«dence in the case, and was absolutely necessary to enable 


the jury, by directing their attention to a material ques- 


‘tion, to pass understandingly on all the questions before 
ithem, and, by the aid of this instruction, determine 
whether or not there had been such a selection of the 


homestead and subsequent acknowledgment of it ,as 
would justify them in finding a verdict adverse to the 
right of plaintiff or her husband to change or enlarge the 


‘boundaries of their homestead to the injury of parties who, 


subsequent to the first selection and prior to the last one, 
had acquired rights which were afterwards included in 
the last homestead selection or survey. 

There was error in the refusal to give the instructions 
asked by defendant, for which the judgment is reversed 


and the cause remanded. 


REVERSED AND REMANDED. 
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Statement of the case. 





A. W. Drsprety vy. P. D. Suiru. 


1. As a general rule a guardian cannot release a security belonging to his 
ward; yet upon his payment in full of a)l obligations to his ward, and 
becoming the owner of the debt affected by such release, his release 
will be valid against him in favor of those acting upon the faith of such 
release. 

2. The vendor’s lien is not affected by a mere change in the form of the se- 


curity, and may be enforced against a purchaser at execution sale with 
notice of the lien. 


APPEAL from Comal. Tried below before the Hon. 
I. N. Everett. 

Paris Smith, as administrator, sold a tract of land, and 
it was purchased by J. Q. St. Clair, for which he gave his 
note, with A. N. Erskine and A. W. Dibrell sureties. 
The administration was closed up, and the note deliv- 
ered to appellee as guardian of certain of the heirs of de- 
ceased. St. Clair wished to sell the land, and could not 
do so while the mortgage for the purchase money was 
subsisting. 

It was finally agreed between the guardian, Dibrell, 
Erskine and St. Clair, that the mortgage made by St. 
Clair to the administrator should be released, and Dibrell 
and Erskine should give their individual notes to the 
guardian, each for one-half of the purchase money due 
from St. Clair. This arrangement was consummated. 
Dibrell paid his half, and this suit was brought against 
Erskine and Dibrell for Erskine’s half. Dibrell was 
made a party in order to obtain a decree to sell the 
land for the debt, Dibrell and Erskine having bought 
the land from St. Clair after the mortgage had been re- 
leased. 

The case has been here before. (See Smith v. Dibrell, 
31 Texas, 239.) 

The case was again tried, and Smith obtained a judg- 
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ment against Dibrell personally, and a decree to sell the 
land. From this judgment Dibrell appealed. 


John Ireland, for appellant, cited Christman v. Wright, 
3 Jud. Eq., 549; Bothan v. McIntire, 19 Pick., 346; Yer- 
ger v. Jones, 16 How., 30; Story on Contracts, Sec. 995; 
Young v. Wood, 11 B. Mon., 123; Fountain v. Anderson, 
33 Ga. R., 372; Reynolds v. Dechaums, 24 Texas, 174; 
Week v. Robeo, 42 N. H., 316; Warnel v. Williams, 19 
Texas, 180; Freem. Ch. R., 460; Autrey v. Whitmore, 31 
Texas, 627; Paschal’s Digest, Article 1333; Crayton v. 
Munger, 9 Texas, 285; Paschal’s Digest, Articles 3894, 
3895. 


White & Goodrich, for appellee, cited 31 Texas, 239, 
Smith v. Dibrell ; 27 Texas, 247, Monroe v. Buchanan; 
25 Texas, 47, Trammell v. Swann; 33 Texas, 250, Ed- 
monson v. Garnett. 


WALKER, J.—We have no doubt of the correctness of 
the decision of this case as reported in 31 Texas, 239, on 
the facts as the case was then presented to the court ; but 
there are other principles drawn into this case which were 
either not before the court, or which are not considered 
in the reported ease. 

Smith took upon himself the risk of violating the law 
by releasing the mortgage which secured his trust fund. 
He has honorably met that risk by assuming and paying 
the debt to his wards ; he is no longer a trustee for them 
in this behalf ; in his relation to the appellees, he is com- 
pletely divested of his fiduciary capacity, and he in this 
case must be held as any other person acting sui juris. 

In this view of the case we are of opinion that he can- 
not hold Dibrell for Erskine’s debt. But there may be a 
question whether the land purchased by Erskine, and 
now owned by Dibrell, is not bound by a vendor’s lien, 
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unless it should be held that the vendor’s lien was lost by 
the taking personal security, or that it was merged into 
the mortgage and expressly released. 

Should it appear that Dibrell has been guilty of any 
fraud in procuring the release of a mortgage by Smith, 
in order that he might seize upon Erskine’s share of the 
land and sellit to pay a debt to himself, equity might un- 
cover and redress such a transaction. 

The judgment of the District Court must be reversed 
and the cause remanded. 


REVERSED AND REMANDED. 


Opinion rendered October 14, 1873. 
Motion for rehearing continued. 
On REHEARING. 


REEVES, ASSOCIATE JustTice.—After a careful exami- 
nation of the record and briefs of counsel in this cause, 
no sufficient reason, as we think, is shown why the mo- 
tion for a rehearing should be granted. 

The land purchased by Dibrell at sheriff's sale on the 
judgment and execution in favor of himself and C. C. 
Dibrell against Erskine is subject to the payment of Ers- 
kine’s note to Smith. Dibrell by his purchase took it 
subject to the debt, and the decree should be rendered so 
as to make Erskine’s part of the land purchased by Dib- 
rell at sheriff's sale liable to the extent of satisfying Ers- 
kine’s note, without a personal judgment against Dibrell 
for its payment. 

Dibrell, having purchased under an execution in favor 
of himself, with notice that the note was unpaid, cannot 
be regarded as a purchaser who has advanced a valuable 
consideration on the faith of his purchase. The note in 
29 
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question was given long after the execution of the mort- 
gage by St. Clair to Smith, and could not be merged in it. 

Erskine and Dibrell were bound for the payment of the 
whole ‘purchase money before it was agreed to look to 
each for his share of one-half. 

Erskine testifies that nothing was said about a lien at 
the time he gave his note. Smith says Dibrell told him 
that the land would be bound for all the unpaid purchase 
money. _ 

As the case will be reversed and remanded, the parties 
will have the opportunity of offering further proof on 
the question, if desired. 

MOTION REFUSED. 





JUDGE PETER W. Gray resigned April 18, 1874. 
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Ex Parte D. M. Ezeti AND Joun Ivey. 


1. The 9th Section of the Bill of Rights secures the right of bail only to 
those prisoners who have not been tried and convicted in the District 
Court. 

2. When the application for the writ of habeas corpus shows that the applicant 
is restrained of his liberty by a sheriff acting under a commitment issued 
by the District Court after trial and judgment of conviction fora felony, 
the writ will not be awarded. 


D. M. Ezell and John Ivey were, at the February term, 
1874, of the Travis District Court, tried’and found guilty 
of a felony, and their punishment assessed at imprison- 
ment in the penitentiary. Final judgment of conviction 
was rendered against them, and they were committed to 
jail. Their application for bail, made after conviction, 
being refused by the district judge, they applied to this 
court for a writ of habeas corpus, and in their application 
set forth the above facts. 


D. E. Thomas, for relators.—This application is made 
in the face of the statute which provides, that ‘‘ when 
the defendant appeals in any case of felony, he shall be 
committed to jail until the decision of the Supreme Court 
can be made.’’ (See Paschal’s Digest, Article 3185.) 

This statute, we insist, is in direct conflict with that 
provision of the Constitution of the State which provides 
that ‘‘ All prisoners shall be bailable on sufficient sure- 
ties, unless for capital offenses when the proof is evi- 
dent.’’ (Constitution, Art. 1, Sec. 9.) 

To determine this question it would be well to inquire, 
what was the object of the above provision of the Consti- 
tution? Was it to enlarge or abridge the rights of a pris- 
oner, as known and recognized by the provisions of the 
common law? It was certainly to enlarge his right to 
bail, and not to abridge that right. 
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The right and power of the Court of King’s Bench in 
England to grant bail after conviction cannot be denied. 
It is a matter resting in the sound discretion of the court. 
(Bishop on Criminal Procedure, Vol. 1, Secs. 698, 699 ; 
Bacon Abr., Vol. 1, 483, 493; 2 Hawk. P. C., 170; 3 East, 
163; 5 Tenn., 169; 1 Chitty Cr. Law, 2 Ed., 98, 99.) 

The Constitution of Mississippi provides that ‘‘A1l pris- 
oners before conviction are bailable by sufficient secur- 
ities, except for capital offenses where the proof is evi- 
dent or presumption great ;’’ yet they hold in that State 
that the circuit courts possess and may exercise the 
power of bailing after conviction in cases not capital 
whenever a sound discretion will warrant it. (Ha parte. 
Dyson, 25 Miss., 358; 6 Howard, Miss. R., 399; Davis v. 
The State, and authorities cited in the above cases; see 
also Corbit v. The State, 24 Ga., 391; People v. Johnson, 
2 Barbour, N. Y., 450; Tennessee Code, Constitution and 
Laws, 3 Caldwell, 96.) 

Wherever bail was a matter of discretion with the 
court at common law, it becomes a matier of right under 
our Constitution, and the Legislature has no power to de- 
prive a prisoner of that right. 

If the petitioners are not convicts they are prisoners, 
and certainly come within the purview of the Constitu- 
tion. They are not convicts as defined by our statute. 

*‘An accused person is termed a convict after final con- 
demnation by the highest court of resort which by law 
has jurisdiction of his case, and to which he may have 
thought proper to appeal.”’ (Paschal’s Digest, Article 
1628.) 

From the above definition as given by our law, the pe- 
titioners are not convicts. They have not been finally 
condemned by the court of last resort in which their 
cause is now pending. But prisoners in contemplation 
of law, and therefore entitled to bail. (Louisiana Annual 
Reports, Vol. 3, page 10, point expressly decided.) 
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No sentence has or can be pronounced. But sentence 
is stayed by operation of law to await final adjudication 
in the Supreme Court. 

The constitutionality of the above law has never been 
decided by the Supreme Court of this State. 

The case of Brill v. The State, 13 Texas, 79, is no au- 
thority against the position we assume; the constitution- 
ality of the law was not raised in that case. 

We regard the question presented a serious one, in- 
volving the liberty of the citizen ; we therefore ask the se- 
rious and deliberate consideration of the court to all the 
authorities upon the point before bail is denied to the pe- 
titioners in this cause. 


Terrell & Walker, also for relators. 


Geo. Clark, Attorney-General, for the State. 


Roserts, Curer Justice.—The Code of Criminal Pro- 
cedure provides, that ‘‘ when the defendant appeals in any 
case of felony, he shall be committed to jail until the de- 
cision of the Supreme Court can be made.”’ 

The applicants having been convicted of a felony in the 
District Court and taken an appeal to this court, contend 
that they are entitled to bail in contravention to the law, 
because it is in conflict with that part of our Bill of Rights 
in the Constitution which says that ‘‘all prisoners shall 
be bailable upon sufficient sureties, unless for capital of- 
fenses when the proof is evident; but this provision 
shall not be so construed as to prohibit bail after indict- 
ment found, upon an examination of the evidence by a 
judge of the Supreme or District Court, upon the return 
of the writ of habeas corpus, returnable in the county 
where the offense is committed.”’ 

After a full consideration of the subject, we are not pre- 
pared to say that the Legislature has not the power to 
pass such a law. Although the terms “‘all prisoners”’ 
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are used, it is evident that it was not meant to require all 
prisoners under all circumstances to be bailed, but must 
refer to a class of prisoners, each and all of whom shall 
be bailed except as therein provided. There are several 
considerations leading pertinently to the conclusion that 
prisoners before trial and conviction in the District Court 
were those alone who were designed to be secured this 
absolute constitutional right of bail. 

The District Court is the tribunal provided by the Con- 
stitution for the trial and conviction of persons charged 
with offenses amounting to felonies. The same instru- 
ment secures them the right of appeal from the judgment 
of conviction to the Supreme Court. That appeal, how- 
ever, does not bring the party before this court for a trial 
de novo ; it merely suspends the judgment of the court 
below until this court can revise and pass judgment upon 
the correctness of the proceedings of the District Court in 
the trial of the cause. 

This appeal for revision is a discretionary privilege, of 
which the party convicted can avail himself or not, as he 
pleases. 

The Constitution secures to him this privilege, but does 
not prescribe the mode or manner of obtaining it. By a 
necessary implication, the duty is cast upon the Legisla- 
ture of making such regulations in, securing this appel- 
late revision of his conviction as will reasonably attain 
the object for his benefit, and at the same time secure a 
reasonable certainty of his punishment, in the event his 
conviction shall be pronounced by the appellate court, 
upon revision thereof, to have been correct. These regu- 
lations properly embrace not only the various steps to be 
taken in presenting the subject matter of revision to this 
court, but also the security of his person to abide the 
decision. 

The Legislature, therefore, is under an obligation to the 
party and to the public, in the discharge of which the 
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rights of both must be practically subserved. If the 
party should be bailed after conviction, punishment in 
the penitentiary would simply have its price, regulated 
generally by the amount of the recognizance, where one 
could be given at all. And if the amount should be in- 
creased so as to secure the appearance, it would most 
likely either prevent the giving of the bail, or would in- 
fringe upon another constitutional right which is covered 
by the expression that ‘‘excessive bail shall not be re- 
quired.”’ 

It is not clear, then, that this is not a necessary and 
proper regulation in securing this right of appeal to a 
party convicted of a felony. 

Another consideration arises out of the time and cir- 
cumstances under which this law was enacted, and the 
long continued tacit recognition of its propriety in form- 
ing constitutions during its existence and enforcement. 

It was adopted as a part of our codes, in adapting our 
criminal laws to the penitentiary system. The Constitu- 
tion of 1845, then in force, contained this same clause in 
the Billof Rights in reference to the right of bail, and it 
provided also for the right of appeal in criminal cases, 
‘‘ with such exceptions and under such regulations as the 
Legislature shall make.”’ 

These two provisions construed together made it rea- 
sonably certain that the Legislature had the power to pass 
this law, refusing bail to such prisoners after conviction. 

In the constitutions of 1861 and of 1866 there was no 
material change in either of the provisions relating to the 
matter now under consideration. The Constitution of 
1869 contains the same clause in the Bill of Rights 
as to the right of bail, and a provision that ‘‘in criminal 
cases no appeal shall be allowed to the Supreme Court, 
unless some judge thereof shall, upon inspecting the 
transcript of the record, believe that some error of law 
has been committed by the judge before whom the cause 
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was tried; provided, that said transcript of the record 
shall be presented within sixty days from the date of the 
trial, under such rules and regulations as may be pre- 
scribed by the Legislature.”’ 

This important change in imposing onerous restrictions 
and limitations upon the right of appeal shows that the 
subject was considered by the convention, and that in- 
stead of enlarging the rights of the prisoner convicted, as 
they had previously existed, they sought rather to dimin- 
ish them. 

By the late amendments of the Constitution it is pro- 
vided, that ‘‘the Supreme Court shall have appellate ju- 
risdiction only, which in civil causes and criminal causes 
shall be coextensive with the limits of the State.’’ The 
main object of this change was to get rid of the limita- 
tions and restrictions on the right of appeal in regard to 
obtaining the leave of one of the judges of the Supreme 
Court, and had no reference to enlarging the rights of the 
prisoner as to bail after conviction; nor does it in effect, 
by omitting to expressly give the Legislature the right to 
regulate the remedy by appeal, take away or destroy the 
implied obligation to make such regulations by law as 
may be necessary and proper to secure that remedy to 
the prisoner which has been done by the laws now in 
force. These provide for the manner in which the case 
shall be prepared and sent-to this court; that the tran- 
script may be sent to either of the places where the court 
is being held, and that it may be given a preference as to 
time of hearing on the docket, by which the prisoner is 
furnished speedy revision of his case, while he awaits in 
jail the decision of its correctness, as sought by him. 

The fact that this law denying bail to the prisoner con- 
victed of a felony while his appeal is pending has been 
in force ever since the first day of February, 1857, and 
has not been altered by the Legislature during the many 
sessions since held, and has not been changed by the sev- 








1874. | Ex Parte EZELL. 457 





Opinion of the Court. 





eral conventions, whose members were perfectly familiar 
with its enforcement all over the State. That neither ~ 
the bar nor bench have ever before this time called in 
question its constitutionality, though not conclusive, is a 
forcible argument in favor of the power of the Legisla- 
ture to make such a law. 

The decisions upon this question have been different in 
different States. In the State of North Carolina, it was 
held by the Supreme Court that the clause in their Bill of 
Rights, similar to that in ours, did not confer the absolute 
right of bail to prisoners after conviction, and pending a 
writ of error to the Supreme Court. In that case the 
judge delivering the opinion (in which the court was 
unanimous) says: ‘‘I think that clause in the Constitu- 
tion which declares that all prisoners shall be bailable by 
sufficient securities, unless for capital offenses when the 
proof is evident or the presumption great, relates entirely 
to prisoners before conviction; for although the words, 
where the proof is evident or the presumption great, re- 
late to capital cases only—that is to prisoners in capital 
cases—the meaning is evidently prisoners before convic- 
tion; for after conviction there is no such thing as proof 
and presumption,” etc. That decision was made in a 
case of felony less than capital, and the exception hav- 
ing reference to the proof upon which a. prisoner is bail- 
able is alluded to as indicating the class of prisoners to 
which the whole clause is applicable, whether the prison- 
ers be charged with capital or less felonies. 

Our Billof Rights refers to another matter that must be 
understood to be before conviction, by explaining that 
this clause was not intended to prohibit bail after indict- 
ment found. That authoritative explanation was first 
placed in the Constitution of 1845, and was superinduced 
by the difference of opinion previously entertained as to 
the right of bail in a capital case even after indictment 
found, which had been settled by a then late decision 
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of the Supreme Court of the Republic of Texas. (2 
Hawk. L. and E. R., 447; Yarbrough v. The State, 2 
Texas, 523.) 

In the State of Louisiana, where there is a similar pro- 
vision in their Bill of Rights, and a statute the same as 
ours requiring the imprisonment of the person convicted 
of a felony during the pendency of the appeal, the Su- 
preme Court decided the law to be unconstitutional. (See 
case of Longworth, 7 La., 24, in 1852.) The court mani- 
fests great reluctance in doing so, after an elaborate dis- 
cussion (one member of the court dissenting to it), and 
suggest the probability of an amendment of the Consti- 
tution in that respect so as to take away the right of bail 
after imprisonment, which was shortly afterwards done 
by inserting in said clause the exception, ‘‘ unless after 
conviction for any offense or crime punishable with death 
or imprisonment at hard labor. (See La. Con. of 1852, 
Amer. Cons., 351.) 

Our Supreme Court has acted upon cases involving the 
enforcement of this law, but not, that we are aware of, 
wherein the question was presented and argued as to its 
constitutionality, and therefore such cases would only be 
authority to the extent of acquiescence. 

Another consideration favorable to the construction that 
the class of prisoners before conviction is secured the 
right of bail by this clause in the Bill of Rights is de- 
ducible from its origin and history. It was inserted in 
the Constitution of the Republic of Texas of 1836. (Old- 
ham & White’s Digest, 42.) The principle asserted by 
it, as well as: many others in the Bill of Rights then 
adopted, was not of Spanish or Mexican origin, but was 
imported into Texas with the Anglo-American popula- 
tion, who had, in their first assumption of sovereign 
power in the provisional government of 1835, recurred 
to the ‘‘principles of the common law of England’’ for 
the protection of personal rights. (Oldham & White's 
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Digest, 19.) The constitutions of a few of the States 
containing this clause qualify it by the expression ‘‘ be- 
fore conviction.”’ 

The constitutions of Arkansas, Missouri, Kentucky, 
Florida, Ohio, Tennessee, Pennsylvania (in 1838) and 
Rhode Island (1842) contain a similar clause, and from 
the exact similarity of the language used it may be pre- 
sumed that they were copied from the Constitution of 
North Carolina, adopted in 1776 (or other State consti- 
tutions of the same period), which is as follows: ‘‘All 
prisoners shall be bailable by sufficient sureties, unless: 
for capital offenses when the proof is evident or the pre- 
sumption great.’? (American Constitutions, 242; Hurd 
on Habeas Corpus, 431-2-3-4.) 

In all of the first constitutions of the several American 
States many provisions for the protection of personal 
rights and liberties were inserted, most of which related 
to freedom from illegal restraint and the insurance of a 
speedy and impartial trial for alleged offenses. They 
were for the most part extracted from the Magna Charta, 
Bill of Rights, and habeas corpus act of England, and 
extended to embrace still other principles which, though 
advocated by the friends of freedom, had not become a 
part of the British Constitution. 

If we look back through the long struggle against the. 
tyranny and oppressions by which these great rights 
were secured, it will be found that the grievances com- 
plained of related to the treatment of prisoners before 
trial and conviction, and not after. (Hurd on Habeas 
Corpus, 78, 90, 92; Hallam’s Constitutional History, 140.) 

It is not believed that it was ever a matter of great com- 
plaint that the granting of a writ of error to revise a judg- 
ment of conviction was only by the consent of the king’s 
counsel, and that during its pendency the defendant was 
never bailed in convictions of felony, except as matter of 
favor in such cases as the judges were satisfied should 
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not be sustained or enforced on account of some defect 
in law or fact. (Hurd on Corporations, 446, 430-31; 
Fisher’s Digest Criminal Law, ‘‘ Error and Appeal,’’ 592.) 
The Court of King’s Bench had the right to bail after, as 
well as before, conviction. Concerning its exercise Haw- 
kins uses the following strong language: ‘‘ Bail is only 
proper where it stands indifferent whether the party be 
guilty or innocent of the accusation against him, as it 
often does before his trial ; but where that indifference is 
removed, it would, generally speaking, be absurd to bail 
him.’ (Hurd on Habeas Corpus, 430-81.) 

Thus it would seem most likely that the prisoners to 
whom were intended to be secured the absolute right of 
bail were those charged with offenses before trial and 
conviction. 

In this case the facts upon which the applicants rely 
for bail, under the writ of habeas corpus applied for to 
this court, fully appearing upon the written application, 
and the court not being satisfied that they are sufficient, 
the application is refused to be granted. 


APPLICATION REFUSED. 





G. W. MALONE v. JESSE Scort. 


1. Ina suit by a tenant for damages against the landlord for a violation of 
the contract of lease, where the lease was verbal and the testimony con- 
flicting as to the terms of the contract of lease, it is error to instruct the 
jury that ‘‘the number of hands employed in the crop is no part of the 
contract.” Such instruction has the effect of excluding the testimony 
to that effect from the jury. 

‘2. See acase where evidence was insufficient to support the verdict. 


APPEAL from Travis. Tried below before the Hon. J. 
P. Richardson. 
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Jesse Scott sued G. W. Malone for damages, charging ~ 


that plaintiff had leased the farm .of defendant for the 
year 1869, Malone to furnish plows, teams, etc., plaintiff 
to furnish his provisions and to cultivate the farm, and 
the parties to share equally the crop; that plaintiff, un- 
der the contract, planted fifty acres corn, and twenty-five 
in cotton, and had cultivated it well; and when the crop 
was nearly ready to be laid by, defendant, with threats of 
violence and by force, drove plaintiff from the farm, and 
appropriated the crop—of great value (giving the value), 
claiming damages punitive as well as actual. 

Defendant claimed that plaintiff had neglected the 
crop, had violated his contract, and pleaded in reconven- 
tion damages, and for labor and money expended in 
growing the crop, etc. 

Verdict and judgment for Scott for $800, from which 
Malone appealed. 


Moore & Shelley, for appellant. 


Smith & James, for appellee, cited Stewart v. Hamilton,, 
19 Texas, 101; Russell v. Mason, 8 Texas, 228; Anderson 
v. Andersdén, 23 Texas, 641; Long v. Steiger, 8 Texas, 
462; Gamage v. Trawick, 19 Texas, 64; Briscoe v. Bro- 
nough, 1 Texas, 340; Edrington v. Kiger, 4 Texas, 93. 


OapEN, P. J.—This is a contract by the appellee te 


rent and cultivate land from the appellant. The case was. 


tried in the District Court and appealed to this court. 
There are but two assignments of error. The first is in 
regard to one of the charges given by the court to the 
jury, and which is in the following language: ‘‘If the 


plaintiff did not so cultivate the land, the defendant had. 


the right either to terminate the contract or to employ 
hands to cultivate, and charge the expenses to the plain- 
tiff. If he chose the latter course, the plaintiff would be 





entitled to his share of the crop, deducting the expense- 
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for so cultivating it.’’ We think there is no error in this 
eharge. Upon the failure of the tenant to cultivate ac- 
cording to the contract of tenancy, the landlord has the 
right to consider the coptract as broken and the tenancy 
at an end; or he may, if he so chose, consider the ten- 
ancy as continuing, and employ hands to perform the 
work which the tenant was bound to do, but from any 
cause had failed to perform, and charge the expense of 
such employment to the tenant. This is in substance the 
very charge of the court, in very concise and comprehen- 
sive language, and of which we think appellant has no 
tight to complain. 

The second and only remaining error assigned is, ‘‘ The 
werdict is contrary to the law and the evidence.”’ 

We are unable to see wherein the verdict is contrary to 
the law ; at least the appellant has failed to show where- 
in the conflict exists. 

On the facts of the case there is some apparent conflict in 
the testimony, but the jury were the proper judges of that 

conflict and of the facts established, by the reconciled or’ 
creditable testimony; and in such cases it is not the prov- 
ince of this court to revise the verdicts of juries on the 
facts, unless great apparent injury has been done. 
The judgment of the District Court is therefore affirmed. 


AFFIRMED. 
' Opinion delivered October 14, 1873. 


Motion for rehearing was filed and continued. 


On REHEARING. 


REEVES, ASSOCIATE JUSTICE.—This was a suit brought 
‘by appellee against appellant to recover damages for an 
alleged breach of contract between these parties for the 
rent of appellant's farm for the year 1869. The parties are 
not agreed as to the terms of the contract in all its parts. 


* 
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‘Each complains of the other, and seeks to recover dam- 
ages for violating it, as alleged in the petition and in 
the answer. The appellee, in his petition, complains that 
appellant, on or about the twelfth of June, 1869, after 
the crop was nearly made, and without provocation, 
drove him away from the premises, threatening to shoot 
him if he did not leave, and appropriated to his own use 
the produce raised upon the farm, consisting of thirty- 
four bales of cotton, nine hundred hushels of corn, and 
one thousand and fifty bushels of cotton seed, of which 
appellee was entitled to have one-half. 

The defendant, among various grounds of defense, sets 
up that the plaintiff, Scott, failed to furnish the number 
of hands he had contracted to furnish for the cultivation 
of the farm. 

Both parties amended and set forth the particular acts 
and omissions charged as violations of the agreement, and 
for which each sought to recover damages against the 
other. These grounds will be noticed so far only as may 
be necessary to dispose of the assignment of errors, only 
two in number: 

“1. The court erred in the last charge given to the jury. 

**2. The verdict of the jury is contrary to the law and 
the evidence.”’ 

The iast portion of the charge cannot be readily under- 
stood as a distinct proposition, and must be considered as 
connected with that which immediately precedes it and of 
which it forms a part. Together they are as follows: 

‘“The number of hands employed in the crop was no 
part of the contract. The plaintiff contracted to cultivate 
the crop; and if he did, in a proper and farmer-like man- 
ner, cultivate the crop, he fulfilled his contract, whether 
he had one hand or four. 

‘*Tf he did not so cultivate it, the defendant had a right 
either to terminate the contract or to employ hands to 
cultivate it and charge the expense to the plaintiff. If he 
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chose the latter course, the plaintiff would be entitled to 
his share of the crop, deducting the expense incurred 
for so cultivating it.”’ 

The contract being verbal, its terms should have been 
left to the jury, under the evidence, and it was error to 
charge the jury that the number of hands employed in 
the crop was no part of the contract. The effect of that 
part of the instructions was to exclude from the consider- 
ation of the jury the evidence of the defendant, Malone, 
who was examined and testified as a witness in the case. 
He testified that the plaintiff contracted to cultivate forty- 
three acres in cotton, seventeen in corn, and two in pote- 
toes ; that plaintiff agreed to furnish four hands, his two 
brothers, his father, and his cousin, to cultivate the land. 

The testimony of the plaintiff, who was also examined 
as a witness, was that he made a contract with the defend- 
ant to cultivate his farm ; that he planted about fifty acres 
in cotton, and about twenty acres in corn, and employed 
his two brothers to assist him in cultivating the farm. 

Under the charge the jury were authorized to conclude 
that Scott, under the contract, was not required to do 
more than cultivate the farm, without regard to the num- 
ber of acres, or the kind of the crop, or its proportion in 
reference to the cotton, corn and potatoes. Excluding 
the evidence of Malone, it is not improbable that such in- 
ference may have been drawn by the jury. 

This part of the charge was calculated to mislead the 
jury and place the defendant at disadvantage before them 
in weighing the evidence where it was conflicting. 

The evidence fails to show a satisfactory basis for the 
settlement of the rights of the parties. The value of cot- 
ton and corn in 1869 is proved, but not how much of 
either was raised, leaving the amount uncertain and fur- 
nishing no rule to estimate it except by the number of 
acres, the mode of cultivating the crop, and whether it 
was good or otherwise. 
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The plaintiff's right to recover ought to have been bet- 
ter defined by evidence than it was; and though regarded 
as a case in which the evidence was conflicting, and that 
the jury had the right to judge of the credibility of the 
witnesses and the weight of the evidence, the verdict was 
not supported by evidence from which the jury could com- 
pute the damages claimed by the plaintiff in his petition. 

The evidence as shown by the record was not sufficient 
to enable the jury to estimate the expense incurred by 
defendant for cultivating the crop. The defendant in his 
answer alleges the number of days the plaintiff and the 
hands with him were engaged in the crop, but there is no 
proof of the value of the services, if that should have 
been made a ground of defense and taken as the mode of 
settlement. The expenses incurred by defendant are not 
proved, though set up in his answer, and shown by the 
account referred to in the answer. The charge in this re- 
spect is favorable to the defendant, and is referred to as 
showing that the rights of the parties were not decided on 
a proper basis, and that the case may be presented on an- 
other frial in accordance with the rights of all parties. 
And for that purpose the motion for a rehearing is 
granted, the judgment of the District Court reversed and 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


Justice Moore, having. been of counsel, did not sit in 
this case. 





MICHAEL HALILORAN V. T. & N. O. R. R. Company. 


1. The giving of an appeal bond by appellant, in the manner and within the 

time prescribed by law, is absolutely necessary to the jurisdiction of this 
_court over the case. 
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2. The act of May 3, 1871 (Paschal’s Digest, Articles 6180-81), was intended 
to apply to cases arising after its passage, and a compliance with its 
provisions could not legalize an appeal from a judgment previously ren- 
dered, when the time prescribed for executing bond had expired before 
its enactment. 

8. Distinguished from Shelion v. Wade, 4 Texas, 148. 


APPEAL from Harris. Tried below before the Hon. 
George R. Scott. 

This case is chiefly remarkable for having been twice 
decided on the questions raised by the assignment of er- 
rors by the former court, without jurisdiction, and after 
lingering upon its docket without final decision until the 
period for suing out a writ of error had expired, being at 
last dismissed because the appeal had never been per- 
fected. The case involved the question of the responsi- 
bility of a railroad corporation in damages for a tort in- 
flicted upon an employé of the company through the 
negligence of another employé, to whom the party in- 
jured was subordinate ; it was carefully briefed, and the 
last opinion rendered by the former court contained a 
lengthy review of all the English and American cases on 
the point. The former opinions and briefs of counsel are 
omitted as pertaining to a cause over which the court 
had no jurisdiction. We insert only the argument on the 
motion to dismiss. 


O. A. Norwood and Geo. Guldthwaiie, for appellee, on 
motion to dismiss.—The Texas and New Orleans Rail- 
road Company, upon the motion to dismiss the appeal 
for want of jurisdiction, there being no appeal bond, in 
support of this motion cites the following authorities: 
Burr v. Lewis, 6 Texas, 81; Lyell v. Guadalupe County, 
28 Texas, 57; Prestige v. Prestige, 25 Texas, 585. 

The plaintiff, Michael Halloran, gave notice of appeal 
on the twenty-ninth of May, 1869, and took no further 
steps whatever to perfect his appeal until the twenty-fifth 
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day of January, 1870. If the oath that he was too poor — 
to give a cost bond was sufficient to entitle him to prose- 
cute his appeal, it should certainly have been filed within 
the time limited for the filing of the bond to perfect the 
appeal. 

The case of Burr v. Lewis, first above cited, was dis- 
missed at the next term of the court after the case was 
decided by the Supreme Court. Because the court had 
no jurisdiction, the judgment was null and void. 

We submit that the whole case is coram non judice, 
and must be dismissed for want of jurisdiction. 


W. 8S. Billups, for appellant.—That the motion to @is- 
miss is made too late, appellant refers to Rule 26 of 
this court, and Evans v. Pigg, 28 Texas, 587, showing the 
uniform practice of this court in this particular, and 
Powell on Appellate Jurisdiction. The records of this 
court show the case had been here over four years before 
appellee’s motion was made, and had been finally dis- 
posed of upon the merits before it was made. 

That the defect in the appeal now complained of has 
been cured by legislative action. (1 Green. Ev., Sec. 27; 
Paschal’s Digest, Articles 6180, 6181.) And the applica- 
tion of this law to cases like the one at bar has been ad- 
judicated and settled by this court. (Rodgers v. Alexan- 
der, 35 Texas, 116; Scranton v. Bell, 35 Texas, 413;- 
Powell on Appellate Jurisdiction; Loyd v. The State, 
No. 2072, appeal from Cherokee county, opinion by 
Chief Justice Roberts.) 

On the appellate jurisdiction of this court, appellant re- 
fers to State Constitution, Article 5, Section 3; 4 Texas, 
148; 9 Texas, 459; 11 Texas, 106; Powell on Appellate 
Jurisdiction. 

On jurisdiction in a more general sense, appellant refers 
to Paine v. Moreland, 15 Ohio, 485, 444; 17 Ohio, 409, 
423 ;,1 Park. Crim., N. Y., 360; 1 Bail. 8. C., 294; 4Ga., 
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47; 11 Ga., 453; 14 Ga., 589; 6 Texas, 379; 13 IIl., 432; 
1 Iowa, 94; 1 Barbour, N. Y., 449; 7 Humph. Tenn., 209; 
4 Mass., 593; 4 McCord C. C., 79; 3 McLean C. C., 587; 
4 Washington C. C., 84; 5 Cranch, 288; 8 Wheat., 699; 
7Cal., 584; 19 Ark., 241; 17 Ark., 340; 28 Mo., 319; 6 
Cush. Mass., 560; 13 Ga., 318; 20 Howard, 541 ; 1 Texas, 
250; 1 Peters, 449 ; 2 Washington, 213 ; 10 Peters, 474 ; 
2 Howard, 243. 

The motion itself is coram non judice, having been 
made not only when the court had no authority to enter- 
tain it, by virtue of a previous final disposition of the 
cause upon the merits, but ‘‘it was made, as disclosed by 
the record, at the last term of this court, and was neither 
continued nor granted at the term at which it was made, 
and this court is not now authorized to grant the motion, 
whatever might be its opinion as to the propriety of doing 
so during the term at which the judgment was rendered.”’ 
(Smith & Cabiness v. Alston, from Houston county, No. 
1235, opinion rendered at this term by Justice Moore.) 


DEVINE, AssocIATE JusTIcE.—The plaintiff, Michael 
Halloran, sued the Texas and New Orleans Railroad 
Company for damages resulting in injuries received by 
him while working in the employ of the company. There 
was a verdict under the charge of the court in favor of 
defendant, a motion for a new trial made by plaintiff, 
which was overruled, notice given of an appeal on the 
twenty-ninth day of May, 1869, and on the fifteenth day 
of January, 1870, appellant made affidavit in forma pau- 
peris, and obtained the transcript of the record. 

The cause is now presented for our consideration upon 
4 motion made by appellee to dismiss the appeal for 
want of jurisdiction, appellant having failed to file a bond 
within the time prescribed by law, or at any time between 
the giving notice of an appeal and the present time. The 
counsel for appellant urges, in his supplemental brief, 
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that this court having appellate jurisdiction under the 


Constitution, ‘‘may disregard or not, as it thinks proper, 
the legislative enactments on the powers of this court.”’ 
We do not so regard its powers or duties. It is the duty 
of the court to act in harmony with and to follow the law 
in all cases where it is not plainly in violation of the let- 
ter or spirit of the Constitution. What the duty of the 
court might be in cases where the appellate jurisdiction 
conferred by the Constitution was sought to be taken 
away by direct legislation, or so trammeled as in effect to 
deprive the citizen of his right to an appeal, it is not now 
necessary to inquire or discuss. It is sufficient to say 
that the law is clearly expressed ; and were it otherwise, 
the decisions of this court on the question embraced in 
this motion leave no reasonable ground for discussion or 
doubt on the construction to be given to the act regula- 
ting appeals from the District Courts. 

This cause as it now stands presents some curious fea- 
tures. The following entries made, and action taken by 
our predecessors, show the earnestness and persistent ef- 
forts made in this court by appellant and appellee: 

The counsel for appellee contending throughout his 
able briefs that the plaintiff, on principle and precedent, 
ought not to recover from defendant, and the question, 
according to his opinion, involved millions to the railroad 
interests of the State. 

The briefs of appellant, and the uncontradicted evi- 
dence contained in the statement of facts, show that the 
claim for damages by appellant is sought as a partial 
compensation from the railroad company for injuries re- 
ceived by him while in the company’s employment, the 
injuries resulting from the action of the engineer of the 
company, and from neither misconduct nor negligence on 
the part of appellant. The injuries received having com- 
pelled him to remain in the hospital at Houston for five 
years under great physical suffering, and causing him the 
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loss of a limb, left him a cripple, unable to labor for his 
subsistence. 

The cause was submitted on briefs and argument, Feb- 
ruary 15, 1871; the judgment of the District Court re- 
versed and the cause remanded, February 20, 1871; on 
the twentieth of April of same year a motion by appellee 
for a rehearing was granted and the cause was continued. 
On the eighth of March, 1872, the cause was again sub- 
mitted on briefs; on the third of May the submission 
was set aside and the cause continued. 

It was again, on the twelfth of February, 1873, sub- 
mitted on briefs by both parties, and on the fifth of May. 
it was again reversed and remanded. 

On the twenty-fourth of June a second motion was 
made for rehearing, and followed by a motion on the part 
of appellant to dismiss the motion for rehearing. 

The court, on the fifteenth of September, refused to 
grant a rehearing, and on the twenty-third of that month 
appellee filed a motion to set aside the judgment of re- 
versal and dismiss the cause for the want of a cost bond, 
and this at a time when, by reason of the cause being re- 
tained in this court by the appellee, the appellant’s right 
to sue out a writ of error is barred. 

The motion being continued from the last term of the 
court, is before us for our action. It is proper to state 
that in view of all the proceedings in this cause since its 
first appearance in this court, nothing short of a sense of 
imperative duty could lead us to give a judgment in favor 
of appellee’s motion to dismiss. 

The giving of a bond in the manner and within the 
time prescribed by law is absolutely necessary, and un- 
less the law is complied with this court has no jurisdic- 
tion of the case; the consent of parties cannot give it 
jurisdiction where its jurisdiction is expressly dependent 
on the performance of certain acts before the transcript 
is filed in this court. The dismissal of a cause wherein 
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the law governing appeals or writs of error has not been 
complied with is not dependent on the failure on the part 
of appelle, or defendant in error, to make the motion to 
dismiss; if it appear to the court that the cause is not 
rightfully before it, it will be dismissed. (Burr v. Lewis, 
6 Texas, 81, and cases there cited; and Lyell v. Guada- 
lupe County, 28 Texas, 57.) 

In Prestige v. Prestige, 25 Texas, 585, it was decided 
that the affidavit (as in this case) of poverty and inability 
to give a bond as security for costs did not authorize the 
court to hear the cause, as the law allowing a party to 
substitute the oath of indigency for an appeal bond ap- 
plied only in appeals to the District Court, and did not 
apply in cases appealed to this court. 

The act of May 3, 1871, Paschal’s Digest, Articles 
6180-81, was passed after this appeal had been attempted 
to be perfected and the transcript filed in this court. 
The position of appellee, that as this law had been passed 
before a final judgment was rendered in this court, that 
it therefore legalized this appeal without bond, and that 
the law in force governs the action of the court, is not 
tenable. The law in force at the time the appeal was 
taken must, in a case of this character, determine the ques- 
tion as to whether the jurisdiction of this court attached, 
or whether there was properly any such cause before it. 

As before stated, the judgment was rendered in May, 
1869, the notice of appeal given during the term, the oath 
of indigency or inability sworn to before the district clerk 
on the fifteenth of January, 1870, and the transcript de- 
livered to appellant’s counsel the same day. 

The act referred to was passed nearly two years after 
this appeal; and the 2d Section provides that, ‘‘ Upon the 
filing of the affidavit as prescribed in the Ist Section of 
this act, the jurisdiction of the appellate tribunal shall 
thereupon attach as effectually as if bond and security 
had been given.”’ 
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This section, taken in connection with the 1st Section 
of the act, shows clearly that its provisions were intended 
to apply to cases arising after the passage of the act, and 
until such affidavit was made the jurisdiction of this 
court could not attach, in the absence of the bond re- 
quired by the statute. 

The cases referred to by appellant in his brief resisting 
the motion to dismiss have no bearing on this question. 
The case of Shelton vy. Wade, 4 Texas, 148, turned on the 
insufficiency of the amount in the cost bond, it being one 
hundred dollars, and the costs exceeding that amount. A 
motion to dismiss was made, the cauSe was continued, 
and before the next term the appellant gave a new bond. 
The court, in that case, say: ‘‘It is believed to be the 
settled practice to hold it within the discretion of the 
court to refuse to dismiss an appeal on account of the 
mere informality or insufficiency of an appeal bond 
where the appellant will immediately give a good and 
sufficient bond.”’ 

The appellant having failed to file a bond for costs, the 
motion to dismiss, for that reason, is sustained, and the 
cause dismissed. 

DISMISSED. 





Ex Parte J. D. McGrew. 


1. A justice of the peace has no power to impose a fine for a larger amount 
than $100; nor is his jurisdiction, as defined by the act of August, 13, 
1870, enlarged, in the absence of legislative action, by the 17th Section 
of Article 5 of the Constitution. 

2. Section 17 of Article 5 of ‘the Constitution. does not affirmatively confer 
jurisdiction on justices of the peace, but only permits their jurisdiction 
to be so extended as to embrace all cases less than felony whenever the 
Legislature, acting under its general power of defining the jurisdiction 
of justices of the peace, shall so provide. 

3. When the return to the writ of habeas corpus disclosed that the magistrate 
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in assuming to finally try the relator, who was charged with crime, had 
exceeded his jurisdiction, this court will examine witnesses concerning 
the accusation. 


On the sixteenth of April, 1874, the relator, J. D. Mc- 
Grew, was tried before James W. Smith, a justice of. the 
peace of Travis county, on a charge of aggravated as- 
sault and battery. He was found guilty by the verdict 
of a jury, and his punishment assessed at a fine of $500 
and twelve months imprisonment in the county jail. 
Under a warrant of commitment issued by the magis- 
trate directing his imprisonment for the period found by 
the jury, he was confined in jail. 

He applied to this court for a writ of habeas Corpus, 
directed to the sheriff of Travis county, on the twenty- 
second of April, 1874, in which the above facts were set 
forth, and which were verified by the return made by the 
respondent. 


Sheeks & Sneed and HL. Higby, for relator. 
Geo. Clark, Attorney-General, for respondent. 


Roserts, Curer Justicr.—In this case, the writ hav- 
ing been granted, the prisoner was brought into court by 
the sheriff of Travis county, with a return upon the writ 
showing that the prisoner had been sentenced to impris- 
onment in the county jail of Travis county for one year, 
and fined five hundred dollars, by a justice of the peace 
of Travis county, upon a conviction before said justice 
for an aggravated assault and battery, and had been com- 
mitted to said jail to suffer his said punishment of im- 
prisonment. 

The main question before us is the jurisdiction of the 
justice of the peace to try a case of aggravated assault 
and battery, and render a final judgment of conviction 


thereon, as the commitment returned by the sheriff shows.. 


was done in this case. 
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We are of opinion he had not such jurisdiction. 

The Constitution of 1869, Section 20, Article 5, pro- 
vides, that ‘‘justices of the peace shall have such civil 
and criminal jurisdiction as shall be provided by law.”’ 

In Cowan v. Nixon, 28 Texas, 236, this court said: 
‘*The provision of the Constitution of 1845, under which 
the Legislature established justices courts, is found in 
the 17th Section of the 4th Article, and is in these words: 
‘ Justices of the peace shall have such civil and criminal 
jurisdiction as shall be provided by law.’ Thus the Con- 
stitution itself does not undertake to provide what juris- 
diction such courts shall have, but confers that power 
on the Legislature. Hence, whatever jurisdiction these 
courts possess they derive exclusively from legislative 
grant; and hence, also, they must exercise it in the man- 
ner and within the limits prescribed by the power creating 
them. Courts established by written law cannot tran- 
scend the jurisdiction given by the law of their creation.”’ 
(Baker v. Chisholm; 3 Texas, 158.) 

The law passed on the thirteenth of August, 1870, pro- 
vides, that ‘‘justices of the peace shall have and exer- 
cise jurisdiction to try all suits and actions in behalf of 
the State, or any county thereof, or any individual, to 
recover penalties, fines and forfeitures, where such pen- 
alty, fine or forfeiture shall not exceed one hundred dol- 
lars.”’ 

Thus it will be perceived that the extent of fine which 
they have power to impose is limited to one hundred dol- 
lars as a maximum. (Paschal’s Digest, Article 6280.) 

To prevent misconception on the subject of forfeitures, 
it may be proper to remark, in this connection, that this 
limitation may not apply to forfeitures on ‘‘ bail bonds 
given for the appearance of any parties at their respective 
courts,’’ as provided in the 2d Section of the law referred 
‘to. (Paschal’s Digest, Article 6284.) 

It is contended that the justice of the peace had juris- 
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diction to finally try this case, under the 17th Section of 


Article 5 of the Constitution of 1869, which is as follows: 
‘Every criminal offense that may by law be punished 
by death, or, in the discretion of the jury, by imprison- 


ment to hard labor for life, and every offense that may by - 


law be punished by imprisonment in the State peniten- 
tiary, shall be deemed a felony, and shall only be tried 
upon an indictment found by a grand jury. But all of- 
fenses of a less grade than a felony may be prosecuted, 
upon complaint under oath, by any peace officer or citi- 
zen, before any justice of the peace or other inferior tri- 
bunal that may be established by law; and the party so 
prosecuted shall have the right. of trial by a jury, to be 
summoned in such manner as may be prescribed by law.”’ 

The leading object of this section is to classify offenses 
into felonies and those less than felonies; to require 
that those which shall be deemed felonies, under the de- 
scription there given, ‘‘shall only be tried upon an indict- 
ment found by a grand jury,”’ and, at the same time, to 
provide that those less than felonies may be prosecuted, 
upon complaint under oath, before a justice of the peace 
or other inferior tribunal provided by law, and in such 
case the right‘of trial by a jury is also secured. The cases 
wherein an indictment is absolutely required, and a com- 
plaint under oath simply is permitted, are. distinctly 


pointed out, and that seems to.be the main object of the , 


section. When a complaint under oath is permitted to 
suffice, it is contemplated that the trial is to be before 
a justice of the peace, or other inferior tribunal estab- 
lished by law ; and then, also, the party prosecuted shall 
have the right of trial by a jury, thereby dispensing with 
the grand jury, but not with a petit jury, in trials upon a 
complaint under oath. 

The object of the section is not to constrain the justice’s 
court to assume jurisdiction, or to directly or indirectly 
confer it affirmatively, but to permit it to be conferred, 
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and to regulate the mode of accusation and trial when it 
is conferred. It permits the jurisdiction of the justice of 
the peace to be extended so as to embrace all offenses 
less than felony, when the Legislature may desire it, un- 
der its general power of defining the jurisdiction of the 
justice’s court in Section 20 of Article 5 of the Constitu- 
tion. It might even be competent to extend its jurisdic- 
tion to embrace felonies, if a grand jury and indictment 
were provided for, as well as other proceedings incidental 
to that mode of charging an offense. This is mentioned 
merely to call attention to the fact that the Constitution 
has confided to the Legislature the power to define and 
to prescribe the extent of the jurisdiction of the justice of 
the peace. 

There is no inconsistency in the section conferring upon 
the Legislature the right of limitation of the power of 
fine to one hundred dollars, and the spirit and intent of 
the 17th Section of the 5th Article of the Constitution ; 
the one being a general power to confer jurisdiction on 
justices of the peace, and the other permitting and re- 
quiring certain regulations to be observed in the exercise 
_ of the jurisdiction when it may be conferred by the Leg- 
islature. ; 

It is to be particularly observed that this is not a case 
wherein the prisoner is in custody during a proceeding 
progressing before a court of competent jurisdiction, nor 
is the matter complained of merely an erroneous action 
of a court having jurisdiction of the subject matter, 
which would be the proper subject of appeal to or cor- 
rection by some higher court having a supervising or 
controlling power over the tribunal whose erroneous ac- 
tion is complained of. 

It is a case where the justice’s court had jurisdiction 
to have the party arrested and bound over to the District 
Court, inasmuch as the offense exceeded his jurisdiction 
of final trial. But having assumed and fully exercised 
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the right of final trial, rendered a judgment of convic-— 


tion, and issued his commitment to the sheriff, the matter 
stands before this court as a case of imprisonment under 
a conviction by a court having no jurisdiction of the sub- 
ject matter for which the imprisonment is adjudged, and 
therefore it is illegal. 

By the Constitution the District Court is given ‘‘ power 
to issue the writ of habeas corpus, and all other writs 
necessary to enforce their own jurisdiction, and to give 
them a general superintendence and control over inferior 
tribunals.’’ And our statute gives that court the right 
finally to try appeals from the justice’s court. It would 
therefore be the more appropriate court to apply to for 
the correction of errors or irregularities in the proceed- 
ings of inferior tribunals. 

Where, however, as in this case, the justice of the 
peace has not done that which he had power to do, to-wit, 
bind the party over to the District Court, but has gone 
further, and done something he had no power to do, by 
assuming jurisdiction to finally try, convict and sentence 
to punishment, for an offense not within his jurisdiction, 
that is an illegality, a ‘‘complete defect in proceeding,”’ 
a finality, that renders the imprisonment under his man- 
date unauthorized and illegal, and justifies this court 
(having the power to issue a writ of habeas corpus) in 
- relieving against it. (Hurd on Habeas Corpus, 332, 333, 
334, 335, 336; Paschal’s Digest, Article 2606.) 

The case being before us, it is deemed proper to exam- 
ine the return of the sheriff, and also the proceedings be- 
fore the justice of the peace submitted with the applica- 
tion, in order to ascertain the cause of imprisonment, but 
also to go further and examine witnesses concerning the 
charge of aggravated assault, made before the justice of 
the peace. This examination of witnesses having been 
waived by the parties before the court, upon the prisoner 
consenting to be bound over to the District Court of 
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Travis county to answer the State of Texas upon the 
charge of aggravated assault, it is adjudged by this court 
that the prisoner be discharged from his imprisonment, 
upon entering into such a bail bond, with sufficient sure- 
ties, to be approved by this court. (Paschal’s Digest, 


Articles 2627, 2628.) 
JUDGMENT ACCORDINGLY. 





Puit Davis v. THE STATE. 


Where the record contains no statement of facts, or bill of exceptions taken 
to the action of the court below, alleged error in overruling an applica- 
tion for continuance and refusing to amend the judgment will not be 
considered on appeal ; nor will a proiest against the action of the court, 
filed among the papers and not signed by the judge, be regarded. 


APPEAL from Travis. Tried below before the Hon. 
J. P. Richardson. 

Phil Davis was tried and found guilty of theft, on the 
seventeenth of February, 1874; on the twenty-first of 
February his attorney, G. Davis, filed among the papers 
in the cause a paper endorsed “‘ protest,’ in which he 
protested against that portion of the judgment rendered 
on the verdict, which recited that the defendant had an- 
nounced ready for trial, as not being true. A motion 
for new trial was made March 6, alleging the discovery of 
new testimony on that day, but the affidavit of the wit- 
ness to the new matter was not filed, nor its absence ac- 
counted for. The only exception disclosed by the record 
is that taken to the action of the court in overruling the 
motion for new trial. 


G. Davis, for appellant. 


Geo. Clark, Attorney-General, for the State. 





























1874. | Davrs v. Tur State. 479 





Opinion of the Court. 





Roserts, Cuter Justic“.—In.this case the defendant’ 
was tried and convicted for theft of a gelding; his pun- 
ishment was assessed at ten years confinement to labor 
in the penitentiary; judgment was rendered, a motion 
for new trial was overruled, and notice of appeal was 
given. There is no statement of facts in the record. 

It is contended by counsel for the defendant that the 
court erred in refusing to entertain, and also in overrul- 
ing, his application for a continuance—in refusing to 
amend the recital of the judgment so as to show that 
the defendant did not announce himself ready for trial. 

There is no bill of exceptions taken to the action of 
the court in reference to these matters. The attorney be- 
low filed a protest, which was not signed by the judge. It 
is unnecessary, therefore, to consider further these assign- 
ments of error, they not being presented on the record in 
such manner as will enable this court to pass upon them. 
Counsel desiring such matters to be revised by this court 
must not only except to the action of the court, but make 
their exceptions appear upon the record by a bill of ex- 
ceptions, as it has been repeatedly decided by this court. 

Another ground of error assigned is that the court 
erred in not granting a new trial on the ground presented 
under oath of the defendant of newly-discovered evi- 
dence. The affidavit of the witness to the facts was not 
procured and produced, and no explanation was made 
why it was not done; and had it been produced, we can- 
not decide as to its importance, or as to whether or not it 
was merely cumulative, inasmuch as there is no state- 
ment of facts in the transcript of the record; and there- 
fore we cannot say that it was error in the court below to 
overrule the motion for a new trial on that ground. 

- Whatever may have been the irregularities or errors in 
the proceedings upon the trial, so earnestly complained 
of by counsel, they are not so presented as to enable this 


court to revise them. 
AFFIRMED. 
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VY. T. Merepira v. Tue State. 


1. An indictment for an assault ‘‘ with intent éo Ail and murder,” and other- 
wise in the usual form, is sufficient as charging an assault with intent to 
murder—rejecting as surplusage the allegation of intent to kill. 

2. The presumption is in favor of the correctness of the ruling of the court 
in overruling a motion for continuance, unless the error is manifest by a 
bill of exceptions. 

-8. The declarations of the person upon whom an assault was made, made af- 
ter the difficulty, are irrelevant upon the trial. 

4. Statements of defendant, made at the time of the difficulty, as to the 
reason why he had held the pistol so long on the assaulting party without 
shooting, eld insufficient to require a new trial. 

-5. See facts held sufficient to sustain a verdict of guilty of an assault with 
intent to murder. 


APPEAL from Johnson. Tried below before the Hon. 
‘Charles Soward. 


Amzi Bradshaw, for appellant, insisted that the in- 
dictment is insufficient to sustain a verdict for an assault 
with intent to murder, citing 34 Texas, 636, The State v. 
Archer ; 34 Texas, 128, Moore v. The State; 25 Texas, 
169, Wilson v. The State; 30 Texas, 163, The State v. 
. Hotchkiss; 20 Texas, 493, Hodges v. The State; 31 Texas, 
175, Robinson v. The State; 21 Texas, 656, The State v. 
Dorsett. 

Following was an elaborate discussion of the facts. 


‘Geo. Clark, Attorney-General, for the State, cited Pas- 
chal’s Digest, Article 2987 ; 19 Texas, 449, Cooper v. The 
State ; 23 Texas, 199, Brown v. The State; 18 Texas, 682, 
Wall v. The State ; 21 Texas, 337, Bruton v. The State. 


REEVES, ASSOCIATE JUSTICE.—The indictment in this 
case charges the defendant with making an assault with 
intent ‘‘to kill and murder’”’ one J. J. Harrell. 

The appellant was tried and convicted and his pfinish- 
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ment assessed by the jury at two years confinement in 
the penitentiary. 

His motion for a new trial and motion to arrest the 
judgment being overruled, he appeals. 

The grounds relied upon for reversing the judgment 
will be examined in the order appellant’s counsel has pre- 
sented them in his brief. 

The first ground is, that it does not appear from the in- 
dictment that any offense had been committed against the 
laws of the State. 

In support of this ground we are referred to the case of 
Moore v. The State, 34 Texas, 138. 

The facts of the case are not fully stated. It appears 
that the parties were required by their bail bond to ap- 
pear and answer the charge of ‘‘shooting with intent to 
kill and murder,’”’ and it was held that the bond should 
have been quashed. 

In the case of The State v. Archer, 34 Texas, 646, where 
the defendant was charged with an assault to kill and 
murder, thecourt said: ‘‘ The indictment is insufficient — 
to sustain a conviction for an assault with intent to mur- 
der, but is sufficient to support a conviction for a simple 
assault.” 

Thé case of The State v. Robinson, 31 Texas, 170, does 
not bear on this question, and was decided on a different 
ground. 

The State v. Hotchkiss, 30 Texas, 162, was an indict- 
ment charging the defendant with ‘‘an assault with intent 
to kill and murder,’’ and the’ offense was recited in the 
bail bond as ‘‘an assault with intent to kill.’ This 
case refers to Hodges v. The State, 20 Texas, 493, in 
which it was held that ‘‘an assault with intent to kill is 
an offense for which the accused might be convicted of 
the assault, if not also of the intent to murder; and re- 
ferring also to Wilson v. The State, 25 Texas, 169. 

In this last case, Wilson was indicted for an assault 
31 
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with intent to kill and murder. The recognizance de- 
scribed the offense as an assault with intent to kill. The 
court said: ‘‘There is no offense known by the name of an 
assault with intent to kill, yet such a description includes 
the offense of an assault, and the intent to kill may be re- 
jected as surplusage.”’ 

Our opinion is, that the indictment in the case before 
us is sufficient as charging an assault with intent to mur- 
der, rejecting as surplusage the allegation of the intent to 
kill. The indictment is not obnoxious to the charge of 
duplicity, as it was held to be in the case of The State v. 
Dorsett, 21 Texas, 656. The indictment was for a willful 
and negligent escape, containing a description of two dis- 
tinct offenses, and the jury could not have found the one 
or the other grade of offense, as they may do on indict- 
ment for assault with intent to murder. In the former 
the statute did not warrant such a finding ; in the latter 
provision is made forit. ‘‘The jury, in every case aris- 
ing under this chapter, may acquit the defendant of the 
offense charged in the indictment, and may, according to 
the facts of the case, find the defendant guilty of an ag- 
gravated assault, or of assault and battery, or of a simple 
assault, and affix the proper penalty to which such of- 
fense is liable by law.’’ (Paschal’s Digest, Article 2160.) 

It is not made to appear that the court erred in overrul- 
ing the motion for a continuance. It is not shown when 
the witnesses were subpeenaed. It is stated in the appli- 
cation for the continuance that the snbpoenas were exhib- 
ited to the court, but the record does not show the date, 
and this court has no means of ascertaining the grounds 
upon which the District Court acted in overruling the 
motion. It may have been refused for that or some other 
reason not apparent to this court. There is no bill of 
exception to the ruling of the court, and nothing seems 
to have been done at the time showing an intention to re- 
ly upon the refusal to grant the continuance in this court 
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for reversing the judgment. And for want of it, the rul- 
ing of the court will not be revised. The reason of the 
rule is, that the judge may explain the grounds of his ac- 
tion in refusing the application, and‘the rule is the same 
in criminal and civil cases. 

The presumption is in favor of the'correctness of the 
ruling of the court, unless the contrary is_shown by bill 
of exception. (Baker v. Kellogg, 16 Texas, 118; Hyde 
v. The State, 16 Texas, 453; Fowler v. Buckner, 23 Texas, ~ 
86; Harrison v. Cotton, 25 Texas, 53; Johnson v. Brown, 
25 Texas Sup., 126.) 

Proof of what Harrell, the person assaulted, may have 
said after the difficulty, whatever may have been implied, 
was not a matter that could have influenced the conduct 
of Meredith as affording any justification or excuse for 
his acts in view of the facts in evidence, and there was no 
error in excluding it from the jury. 

The reason given by defendant why he held his weapon 
in his hand without shooting, so long after he drew it, as 
stated by the witness Scurlock on the application for a 
new trial, cannotavail him. This witness had already tes- 
tified before the jury, and had stated that he was between 
the parties at the time Meredith drew his pistol and pre- 
sented it, and that he ran out of the way, and then Mer- 
edith fired several shots. He could not have fired sooner, 
as appears from the evidence, without danger to Scur- 
lock, and whom he did not desire to injure, as stated by 
this witness. Apart from this consideration, if the evi- 
dence had been before the jury, it would not have been a 
ground for a different verdict. 

The charge of the court was as favorable to the defend- 
ant as he could have expected. 

The jury were instructed that if Harrell (or Harrold, as 
he is sometimes called in the record) and the defendant 
‘*went into a mutual personal conflict, in which both used 
deadly weapons, then had death ensued from such con- 
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flict the party killing would have been guilty of man- 
q slaughter,’ and that the defendant was entitled to the ben- 
‘| efit of reasonable doubts, etc. No exception was taken to 
the charge, and no counter-charge was asked ; and not be- 
ing discussed in the brief, it is not deemed necessary to 
examine it more fully in all its parts. 

The remaining inquiry relates to the verdict of the j jury 
under the evidence in the case. 

It appears from the evidence that Harrell told Meredith 
that he wanted to pay him some money on a certain 
draft. -Meredith declined to receive the money on that 
draft, but agreed to receive it on another draft. ‘‘ Har- 
rell then told Meredith that he had acted the dog with 
him,’” to which remark Meredith replied, ‘‘ You are a 
damned liar.’”? Harrell said that was something he never 
had taken and never would take, and said Meredith must 
take it back or fight, and placed himself in a fighting pos- 
ture. Other parties interfered and stopped the difficulty. 
Ata later period in the day it was renewed, when the 
same or similar remarks were made by the parties; the 
defendant said, ‘‘ Draw your weapons, if you have any;”’ 
at the same time he drew a six-shooter and presented it. 
The parties were about eighteen feet apart, and the wit- 
ness Scurlock, as already stated, was between them, and 
when he ran out of the way defendant fired several shots, 
wounding Harrell in the arm. This witness says he had 
hold of Harrell, and that he could not at that time have 
shot or hurt the defendant; that Harrell did not draw or 
attempt to draw his pistol until after Meredith had drawn 
his and made the remark as above stated. 

The witness Kuykendall corroborates in substance the 
evidence of Scurlock. He thinks Harrell was shot when 
he raised his hand to draw his pistol; that Meredith drew 
his pistol and presented it when he said to Harrell, ‘‘ you 
are a damned liar.”’ 

Though it is shown that Meredith told Harrell that he 
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had already left him to avoid a difficulty, and would do 


so again, yet there was no necessity to resort to the use 
of a deadly weapon for self-protection. The language 
used by the parties was insulting, and calculated to pro- 
duce a difficulty, but there was no excuse in law for the 
attempt to take the life of his adversary for such a provo- 
cation. Both parties were acting in violation of the law 
in having deadly weapons upon their persons, without 
any apparent necessity to justify themselves. Scurlock, 
a peace officer, was present, and seems to have done what 
he could to prevent the difficulty. The defendant must 
have known that he was in no danger at the time he drew 
his pistol and presented it. His adversary was doing 
nothing to excite his fears, and could not have injured 
him, as testified to by the witness Scurlock. The evi- 
dence was not conflicting; the jury have found him 
guilty after a full hearing, so far as we can judge of the 
trial from the record; and under such circumstances this 
court would not be warranted in saying that their verdict 
was contrary to the evidence, or that the law has not been 
properly administered. The judgment of the District 


Court is therefore affirmed. 
AFFIRMED. 


THE STATE v. JonN WALKER. 
See an indictment for assault with intent to murder held good. 


APPEAL from Johnson. Tried below before the Hon. 
Charles Soward. 

“The indictment against Walker charged that he, ‘‘ upon 
the body of one J. C. Eastham, * * did make an as- 
sault with a certain pistol, said pistol being then and 
there a deadly weapon, and charged with gunpowder and 
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leaden balls, which he, the said John Walker, then and 
there had and held in his right hand, with the intent him, 
the said Eastham, then and there feloniously, and with 
malice aforethought, to kill and murder, against,’’ etc. 

A demurrer to the indictment was sustained, and the 
State appealed. 


Geo. Clark, Attorney-General, for the State, cited The 
State v. Rutherford, 13 Texas, 26; State v. Croft, 15 
Texas, 576; State v. Hedrick, 35 Texas, 485; State v. Pe- 
ters, 36 Texas, 325; State v. Killough, 32 Texas, 77; Pas- 
chal’s Digest, Articles 2155, 2863. 





Amzi Bradshaw, for appellee, cited Paschal’s Digest, 
Article 2187; Warren v. The State, 33 Texas, 517; Ran- 
dolph v. The State, 34 Texas, 286. 


Moore, ASSOCIATE JUSTICE.—The court erred in sus- 
taining the motion to quash the indictment. It contained 
every necessary averment for a valid indictment, as has 
been repeatedly decided by this court. (See State v. 
Croft, 15 Texas, 576; State v. Hedrick, 35 Texas, 485; 
State v. Killough, 32 Texas, 77; State v. Peters, 36 
Texas, 325; Martin v. The State, decided at the present 


term. ) 
REVERSED AND REMANDED. 





Ep. PEFFERLING v. THE STATE. 


1. In aprosecution for rape, the character of the prosecutrix for chastity 
may be impeached by general evidence of her reputation, and not by 
evidence of particular instances of unchastity; nor can she be interro- 
gated as to a criminal connection with any other person except as to her 
previous intércourse with the prisoner himself ; nor is such evidence. of 
other instances admissible. 

. While recent complaints by the person injured, her state and appearance, 
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marks of violence, and the condition of her dress, shortly after the al- 
leged injury, may be proven as original evidence, it is error to admit as 
such the particulars of the complaint and the detailed statements of the 
injured party. Such testimony is limited to the purpose of supporting 
the veracity and accuracy of the prosecuting witness, if attacked. 

3. See facts held insufficient to justify a charge alone upon the offense of 
rape, omitting the distinctions between such crime and the minor of- 
fenses included in the indictment. 

4. Inall cases of felony it is the duty of the court, whether asked or not, to 
give a written charge distinctly setting forth the law applicable to the 
cast as made by the indictment and facts. 

5. To constitute an assault with intent to commit rape, there must be an in- 
tent, where force is used, to accomplish thereby the carnal knowledge of 
the woman by such force and against her consent. 

6. See this case for discussion of the offenses included under the charge of 
assault with intent to commit rape. 


APPEAL from Bexar. Tried below before the Hon. 
George H. Noonan. 

Pefferling was indicted for an assault with intent to 
commit a rape upon one Mary Zinck. 

The prosecuting witness testified, in substance, that 
one Sunday, in San Antonio, about 4 o’clock in the af- 
ternoon, defendant, a hackdriver, accosted her on the 
streets, and offered to take her home; he said he was 
passing that way to the San Pedro Springs; witness said 
she had no money, but defendant said as he was going 
by her father’s he would not charge her. She entered 
the hack, and at once the defendant drove rapidly off, 
and soon she noticed that he was not going in the direc- 
tion of her father’s; when she remonstrated and asked 
him to stop and let her get out, defendant assured her 
that he would take her home by the nearest route. This 
he did not do, but drove out of the city and into mesquit 
bushes or chaparral ; stopped his hack ; witness got out ; 
defendant pursued and caught her, threw his arms around 
her, etc.; struggling, her hat fell off, and the horses in 
the hack started; defendant desisted and caught the 
horses; in the interval witness ran; defendant pursued 











































RT RNS APE di 














488 PEFFERLING V. THE SraTe. | Austin, 





Statement of the case. 





in the hack, trying to drive her down; she escaped by 
running behind mesquit bushes from time to time; she 
met a Mexican woman, by whose aid she got home; she 
made a statement of the affair to her brother and father. 

The brother, as witness for the State, detailed the ac- 
count as given by herself, over objection of the defend- 
ant. 

On the cross-examination of the prosecuting witness, 
the defendant asked her, ‘‘Did you not, either in the 
month of July or August, 1873, drive in defendant’s hack 
with one M. Neuendorff, after dark, to the same place 
where the alleged assault took place?’ To this the dis- 
trict attorney objected, and defendant stated his object, 
and that he intended by said question to lay the predi- 
cate for proof that the character of the prosecutrix as to 
chastity was bad, and that on certain particular occasions 
she had had connection with othermen. The objection to 
the question was sustained, and the testimony excluded. 

The court in the charge gave the statutory definition of 
‘assault,’ and ‘‘assaul* and battery,’’ and of ‘‘rape,”’ 
and proceeded— 

‘*6. If you believe from the evidence that defendant 
made an assault upon Mary Zinck, and that said assault 
was committed with the intent to commit a rape, as 
charged in the indictment, you will find the defendant 
guilty. * * * * * %* * 

‘7, All persons are entitled to equal protection before 
the law ; and it matters not what may have been the pre- 
vious character of the woman, she cannot be assaulted 
with impunity; and where the law does not discriminate, 
you as a jury cannot; hence an assault upon any woman 
with the intent to commit a rape is a crime, and the per- 
son making the assault is amenable to the law.’ 

The jury found the defendant guilty, and fixed his 
punishment at two years in the penitentiary. Motion for 
new trial was overruled, and defendant appealed. 
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Errors assigned are as follows: 

‘1. Refusal of the court to allow defendant to prove 
the general character of the prosecutrix. 

‘2. The court erred in proclaiming at the trial, in the 
presence of the jury, that the character of the prosecu- 
trix for chastity could not be impeached. 

‘*3. The court erred in refusing the defendant to ask 
the prosecutrix, in cross-examination, whether she had 
not on a previous occasion gone with one Neuendorff, 
after dark, and in defendant’s hack, to the same place 
where the alleged assault took place. 

‘4. In permitting her brother to detail in full, in behalf 
of the State, in his examination-in-chief, the account 
given by the prosecutrix of the affair on the night of the 
alleged assault. 

5. In giving the charge No. 7 (as above set forth), 
thereby excluding from the consideration of the jury the 
character and previous condition of the prosecutrix,”’ ete. 

**6. In not charging the different grades of the offense, 
and in not charging the jury that they might convict for 
a less offense.”’ 


Robinson, Altgelt & Portis, for appellant, cited Whar- 
ton’s Criminal Law, Sections 1149, 1150, 1151, 1152; 1 Rus- 
sell on Crime, 688, 689; Paschal’s Digest, Articles 2156, 
2160; 35 Texas, 584; Simonton v. Forester; Id., 484, Har- 
ten v. Courtade. 


Geo. Clark, Attorney-General, for the State, cited 13 
Texas, 176, Jones v. Jones. 


Moore, AssocraTE J usTICE.—Unquestionably, in trials 
for rape, or assaults with intent to commit rape, the char- 
acter for chastity of the female alleged to have been in- 
jured may be impeached, not as evidence of justification 
or excuse for the offense, but for the purpose of raising 
the presumption that she yielded her assent, and was not 
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in fact forced. And this presumption, it is said, will be 
stronger or weaker according to the degree of prostitution 
or degradation established by the evidence. If, therefore, 
the record showed that the court had ruled as alleged in 
the first, second, and first paragraph of the fifth assign- 
ments of errors, the judgment should, beyond doubt, be 
reversed. But it is by no means clear that any such rul- 
ing as complained of in these assignments was made. 
Certainly the instructions given to the jury are not, in 
this particular, justly subject to criticism or objection. The 
obvious import and purpose of that portion of the charge 
referred to in the fifth assignment of errors was to instruct 
the jury that the character of the female assaulted, how- 
ever base or infamous, was neither a justification of the of- 
fense charged nor a bar to its prosecution. If there was 
any such ruling as complained of, the only evidence of it 
in the record is contained in appellant’s first bill of excep- 
tions, and we must infer it, not from the ruling sustaining 
the objection to the question set forth in the bill, but 
from the new reasons given in the bili why appellant de- 
sired to propound the particular question, to which the 
objection by appellee was sustained by the court. But 
as the question propounded in no way tends to put in 
issue the character of the witness to whom it was ad- 
dressed, and as unquestionably no predicate need be laid 
for the introduction of general testimony impeaching the 
character of the female charged to be injured, it is by no. 
means clear that the ground assumed in the assignment 
of errors is the one upon which this ruling of the court 
was made, or that it was so understood by the jury. 

If, however, it is admitted that the question to which 
objection was made was rejected by the court because in- 
tended, as stated in the bill of exceptions, as a predicate 
for proof of such fact as therein indicated, it is by no 
means certain that it was admissible. Although it has 
not been unquestioned in some of the subsequent de- 
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cisions, the case of Rex v. Hodgson, 1 Russ. & Ryan, 
211, decided in 1812 by the twelve judges, has been gen- 
erally regarded in England as having definitely settled in 
the negative the right of the defendant to interrogate the 
female alleged to have been outraged as to whether she 
had not before had connection with other persons, or with 
a particular person named, or even to prove by other 
witnesses particular facts or acts of lewdness not con- 
nected with the matter before the court. The contrary is 
held by the Supreme Court of New York in case of The 
People v. Abbott, 19 Wend., 192, and perhaps in other 
cases which have not fallen under our observation. But 
the weight of authority seems to justify the conclusion of 
Mr. Greenleaf, who says: ‘‘ The character of the prosecu- 
trix for chastity may be impeached, but this must be 
done by general evidence of her reputation in that respect, 
and not by evidence of particular instances of unchastity. 
Nor can she be interrogated as to a criminal connection 
with any other person except as to her previous inter- 
course with the prisoner himself; nor is such evidence of 
other instances admissible.’’ The inquiry is for the pur- 
pose of proving character, and it would operate a sur- 
prise if an inquiry as to particular instances of immorality 
or intercourse with particular persons was permitted to 
establish the character of the witness, who, as has been 
said, cannot be supposed to come prepared to defend her 
character, except against a general attack. (Rex v. 
Clark, 2 Stark. Rep., 241; Baker’s case, 2 Carr. & P., 
588; The State v. Jefferson, 6 Ind., 305; Camp v. The 
State, 3 Kelly, 417; Pleasant v. The State, 15 Ark., 624; 
McCombs vy. The State, 8 Ohio St. R., 643; McDermott v, 
The State, 13 Id., 332; The State v. Fisher, 43 N. H., 89; 
Wilson v. The State, 16 Ind., 392; 3 Green. Ev., Sec. 214; 
1 Id., Sec. 458; 1 Phill. Ev., 468; 2 Id., 419; 2 Stark. Ev., 
591; Whart. Cr. Law, Sec. 1152.) 

The objection to the introduction by the State as origi- 
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nal evidence, on the examination-in-chief, of the particu- 
lars of the statement made by the prosecutrix to her 
brother, was well taken and should have been sustained. 
In prosecutions of this character, the proof of the offense 
depends very frequently upon the testimony of the party 
charged to have been outraged, and in most cases, to a 
very great extent, upon the truth and credibility of her 
evidence, and unquestionably every reasonable test should 
be applied to her integrity, for the safety of the accused. 
Hence,. the failure to make outcry, or call for aid when it 
might have been readily obtained, or within reasonable 
time to discover the offense after an opportunity to do so, 
are circumstances tending to discredit her testimony. But 
if the absence of these circumstances tend to raise the pre- 
sumption that her testimony is false or feigned, proof of 
them repels the suspicion which their absence raises. It 
has, therefore, been universally held that recent com- 
plaint by the person injured, her state and appearance, 
marks of violence, and the condition of her dress, shortly 
after the alleged occurrence, may be proved as original 
evidence, although it has been otherwise held in Ohio 
and Tennessee. (McCombs v. The State, 8 Ohio, 643; 
Johnson v. The State, 17 Ohio, 593; Phillips v. The 
State, 9 Humph., 246.) 

It is, we think, well established, by reason as well as 
the great weight of authority, that proof of the particu- 
lars of the complaint, and the detailed statement of the 
alleged facts and circumstances connected with it, as was 
permitted in this case in the court below, cannot be ad- 
mitted as original evidence to prove the truth of the state- 
ments testified to by the injured party, or to establish the 
charge made against the prisoner. Their admissibility on 
behalf of the State is limited to the purpose, in rebuttal, 
of supporting the veracity and establishing the accuracy of 
the testimony of the prosecuting witness. (1 Green. Ev., 
Sec. 102 ; 3 Id., Sec. 213; 1 Russ. on Crime, 688 ; 1 Stark. 
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Ev., 951; Whart. Am. Cr. Law, 245, 441, 1150; Roscoe 
Cr. Ev., 863; 1 Phill. Ev., 19; The Queen v. Myson, 9 
Carr. & Payne, 420; Rex v. Clark, 2 Stark. Rep., 241; Ste- 
phens v. The State, 11 Ga., 225; People v. McGee, 1 
Denio, 19; Wilson v. The State, 16 Ind., 392; Boggy v. 
Commonwealth, 10 Gratt., 722.) 

In all cases of felony it is the duty of the judge, 
whether it is asked or not, to deliver to the jury a written 
charge, in which he shall distinctly set forth the law ap- 
plicable to the case. (Code Crim. Pro., Art. 594; Maria 
v. The State, 28 Texas, 711.) The charge given to the 
jury in this case does not, in our opinion, fully comply with 
this requirement of the code. Under the indictment ap- 
pellant might have been convicted of an aggravated as- 
sault, if the jury believed, from the evidence, that such a 
verdict would be more in consonance with the truth of 
the case than would the verdict for the more heinous 
crime of which they found appellant guilty. (Code Crim. 
Pro., Art. 498.) And while we are not called upon to do: 
so, and are not to be understood as intimating any opinion 
as to the verdict which should have been returned, we 
think the facts of the case are not such as to limit the jury 
to a single aspect of it, as seems to us to have been, in 
effect, done by the instructions. 

Rape, as defined by the code, ‘‘is the carnal knowl- 
edge of a woman without her consent, obtained by force,’” 
etc. And to constitute the crime of assault with intent 
to commit rape, there must be an intent, where force is 
the means by which the purpose is to be accomplished, 
that the carnal knowledge of the woman, without her 
consent, shall be accomplished by reason or means of the 
assault. Obviously there is a manifest distinction be- 
tween an assault to commit a rape, and an assault with 
an intent to have an improper connection. Any such 
violent or indecent familiarity with the person of a female: 
against her will, when the latter is the extent of the pur- 
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pose and intent of the aggressor, is an aggravated assault, 
and should be punished as such. But whatever may be 
the cause, or brutally obscene character of the assault, if 
it appear from the evidence that it was not the object or 
intent of the aggressor to accomplish his desired purpose 
by force, against the will and without consent, then the 
more aggravated offense has not been committed. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





R. R. Russet ET AL. v. 8S. A. MILLER. 


‘1. The District Court may amend its judgment upen the notice contem- 
plated by Article 51, Paschal’s Digest, being given to the party to be af- 
fected by the amendment, even after the intervention of aterm since 
the original entry. 

2. Such amendment may extend to entering judgment against a party not 
affected by the original entry, when authorized by the verdict and for- 
mer proceedings in the case. 

3. If an amendment be made to a judgment rendered in a cause appealed 
from a justice’s court, and it is made in such manner as to deprive a 
party of any substantial right which accrued to him after the trial on 
appeal, the action of the court in making the amendment would be sub- 
ject to revision by this court on appeal. 


APPEAL from Houston. Tried below before the Hon. 
Leroy W. Cooper. 

This suit was instituted against R. R. Russell, Clinton 
Allen and James A. Corley, originally in a justice's 
‘court, on a promissory note executed by them to Miller 
for $78.30. 

Corley and Allen pleaded that they were sureties; Rus- 
sell pleaded that the note was for the hire of a negro for 
the year 1865, and that by emancipation he had lost the 
services of the negro for one-half of the period, and that 
he had compromised and settled the matter with Miller 
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by paying him one-half the face of the note in specie. 
Tried before jury, and verdict for appellants. Miller ap- 
pealed the case to the District Court. 

The District Court sustained Miller's exceptions to de- 
fendants’ answers, so far as the same pleaded failure of 
consideration, and there was, on the thirty-first of Au- 
gust, 1872, a verdict for Miller, as follows : 

‘*We, the jury, find verdict for plaintiff for $65.24.” 

The payment of one-half the debt was not denied, but 
credit therefor given, and the verdict was for the remain- 
ing half of the note and interest. 

This verdict was endorsed on the charge of the court, 
filed August 31, 1872, in which the case is styled ‘‘S. A. 
Miller, Trustee, v. R. R. Russell e¢ al.’’ 

There was no action dismissing the suit as to Allen and 
Corley, and a motion for new trial appears to have been 
made by all the defendants. 

The judgment of the court was rendered against R. R. 
Russell alone. 

On January 24, 1873, Miller filed his motion to correct 
the judgment, the November term having in the mean- 
time passed. Defendants excepted to the motion for va- 
rious reasons, indicated in the assignments of error re- 
ferred to in the opinion, and set up as plea in defense 
that by reason of the negligence of Miller the debt had 
been lost as against Russell; that there had been no 
judgment against them, nor had there been any verdict 
against them, and by reason thereof they had not been 
called on to use diligence, etc., and the plaintiff had been 
guilty of gross negligence in the prosecution of his claim, 
and by reason thereof he had failed to make the money 
out of Russell, who, it was alleged, was then dead, and 
therefore they claim that:they were released from their 
liability. Miller's exceptions to this answer were sus- 
tained. 

On the final hearing of the motion to amend the judg- 


























496 RussELL Vv. MILLER. { Austin, 





Opinion of the Court. 





ment it was adjudged by the court ‘‘ that the plaintiff, 8S. 
A. Miller, trustee, do have and recover of and from the 
said defendants, R. R. Russell, Clinton Allen and James 
A. Corley, the sum of $65.24,” etc., from which an ap- 
peal was taken. 


Nunn & Williams, for appellants, contended— 

1. That as the names of appellants were not mentioned in 
the first judgment, nor in the charge of the court on which 
the verdict was written, and because there was no ex- 
pression in the verdict showing an intention of the jury 
to find against them, the amendment should not have 
been allowed. 

2. That appellants were entitled to a trial by jury on 
the matters alleged in their defenses. 

3. That the power of a court to amend a judgment does 
not extend to rendering judgment against a party not 
included in the original judgment when the motion is 
made at a subsequent term. 


S. A. Miller, for appellee. 


REEVES, ASSOCIATE JUSTICE.—On the twenty-fourth 
of January, 1873, appellee applied to the District Court 
of Houston county to amend a judgment rendered by 
said court in his favor against R. R. Russell, and whieh, 
as he alleges in his motion, should have been entered 
against appellants, Clinton Allen and James A. Corley, 
but that their names were omitted in the entry of judg- 
ment by the clerk through mistake. The suit was origi- 
nally instituted in the court of a justice of the peace, by 
appellee against R. R. Russell and the appellants, Allen 
and Corley, on their promissory note, payable to appel- 
lee, where judgment was obtained against Miller, from 
which he appealed to the District Court. On the first 
trial in the District Court judgment was rendered for 
Miller against all the defendants by their names. On the 
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second trial the jury returned a verdict for Miller, as the 
jury did on former trial, and the judgment was entered 
up against Russell only. This judgment was rendered at 
the August term, 1872, of the District Court. At the 
March term, 1873, the court amended the judgment as 
prayed for, so as to include Allen and Corley by their 
names. As amended, the judgment was rendered for 
plaintiff, S. A. Miller, trustee, against the defendants, 
R. R. Russell, Clinton Allen and James A. Corley; to 
which appellants excepted, and gave notice of an appeal, 
and assigned for error— 

‘*1. The court erred in overruling exceptions of de- 
fendants to motion of plaintiff. 

‘*3. The court erred in sustaining plaintiff's exceptions 
to defendants’ answer. 

‘**3. The court erred in deciding upon the issues with- 
out the intervention of a jury. 

‘*4. The court erred in undertaking to render a judg- 
ment against these defendants when two courts had 
elapsed before such application was made. 

‘*5, The court erred in assuming to correct a judgment 
rendered at a former term of the court in manner and 
form as done. 

‘*§. The court erred in undertaking to render judgment 
against these defendants as on motion to correct judg- 
ment, when these defendants’ names are not mentioned 
in the verdict of the jury nor in the charge of the court on 
which the verdict was written. 

“7, The court erred in not hearing the evidence on the 
defendants’ pleas, and in excluding the same. 

‘*8. The court erred in assuming that the verdict of the 
jury was intended: by the jury as against these defend- 
ants, when there was no paper or record in the cause 
that could be certainly identified as showing such to have 
been the intention of the jury, and therefore such at- 
tempted correction of judgment is contrary to law. 

32 
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‘*9. For these and other errors apparent on the face of 
the record, defendants seek a reversal.”’ 

Before the assignment of errors is examined it will be 
necessary to dispose of a preliminary question arising on 
appellee’s motion to dismiss the appeal. The ground of 
the motion is that the judgment of the District Court in 
cases appealed from justice’s court is final and without 
appeal to this court. In support of the motion he refers 
to the act ‘‘to organize the courts of justices of the peace 
and county courts, and to define their jurisdiction and 
duties,’’ of August 13, 1870. 

The 12th Section of the act provides that ‘‘in all cases 
where an appeal shall be taken from a justice’s court to 
the District Court it shall be the duty of the justice from 
whom such appeal shall be taken immediately to make 
out a transcript of all the entries made on his docket in 
such case, and file the same, together with all the original 
papers of the cause, with the clerk of the District Court, 
on or before the first day of the term of such court next 
after such appeal was taken. All causes appealed from 
a justice’s court shall be tried de novo, and such trial shall 
be final, without appeal to the Supreme Court.’’ (Pas- 
chal’s Digest, Articles 6348-9.) 

It is not necessary to examine this question in all the 
phases in which it might be presented, but so far only as 
to determine whether the statute takes away the right of 
appeal to this court from the District Court, in a proceed- 
ing to amend its judgment, in a case appealed from a 
justice’s court to the District Court under the act of 1870 
above referred to. 

The District Court has appellate jurisdiction in cases 
originating in justice’s court under thie regulations pre- 
scribed by the act of 1870. 

The 11th Section of the act (Article 63438, Paschal’s Di- 
gest) provides that notice of the appeal must be given in 
open court, with bond and security, within the time and 
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conditioned as required hy the act. The cause thus 
brought to the District Court is tried de novo, and the 
trial is final, without appeal to the Supreme Court. 

The plaintiff in the judgment alleges that he did not 
discover the mistake till after the expiration of the term 
at which the judgment was rendered. The motion sets 
out the facts, alleges the mistake in the judgment, and 
prays that it be corrected. 

The defendants, after service of the citation, appeared 
and answered, and the amendment was made by the court 
after a hearing as in other cases between litigants when 
contesting their rights on petition and answer. 

The court had authority to amend the judgment under 
the act of May 11, 1846, ‘‘to organize the District Courts 
and to define their powers and jurisdiction.”’ (Paschal’s 
Digest, Articles 49, 51.) This statute applies to all judg- 
ments rendered by the District Court which may be de- 
fective on any of the grounds mentioned in the statute. 

Though the court has authority to amend its judgment 
in proper cases, the power cannot be exercised in such 
manner as would deprive the defendants of any substan- 
tial rights which may have accrued to them after the trial 
on appeal, and independent of it. In such cases the 
action of the court is subject to revision by this court, as 
in other judgments. Defendants complain that this has 
been done. 

It remains to inquire whether,the court erred in permit- 
ting this judgment to be amended on any of the grounds 
assigned as error. 

It is believed that the allegations of the motion are 
sufficient for the amendment, if the correction was proper 
on other grounds. 

It is objected that the motion came too late, not being 
presented at the term of the court when the judgment 
was rendered, nor at the succeeding term. 

The cases heretofore decided by this court fully sustain 
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the action of the court in making the amendment on the 
question of time. The amendments have been allowed 
after the lapse of a greater period of time than in the 
present case. (Ramsay v. McCauley, 9 Texas, 106.) 

If application had been made for a jury, and the court 
had refused it, the refusal would have been error; but it 
does not so appear by the record. 

It is further objected that the court erred in rendering 
judgment against Allen and Corley, when their names 
were not mentioned in the verdict of the jury nor in the 
charge of the court. 

It appears that appellants were parties to the suit in 
the justice’s court. The judgment in that court was ren- 
dered in favor of all the defendants, naming them; the 
bond for costs in the justice’s court and the appeal bond 
given for the removal of the case to the District Court 
were made payable to the defendants by their names. 
The first judgment of the District Court for Miller was 
against all:the defendants, and the names of the appel- 
lants are there given. The motion for a new trial founded 
on Russell’s affidavit recites that it was made by the de- 
fendants, and that Allen an¢@, Corley were Russell’s se- 
curities. ‘The motion for a new trial on the second judg- 
ment in the District Court appears to have been made for 
and in behalf of the defendants. The record does not 
show that the case was dismissed as to these parties, but 
where their names are not mentioned the description and 
reference to them as defendants is inconsistent with the 
conclusion that the defendant, Russell, alone was in- 
tended by the jury in finding their verdict. 

We think it clear, from the facts disclosed by the re- 
cord, that the omission to render judgment against the 
appellants was such a mistake as should have been cor- 
rected by the court. It was such a mistake as comes 
within the provision of the statute, and the correction 
was in accordance with Article 51 of the act. The power 
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to amend the judgment where the names of one or more 
of defendants are omitted in the entry of judgment by 
mistake of the clerk cannot be doubted under the au- 
thority of Trammell e¢ al. v. Trammell ef al., 25 Texas 
Sup., 261. 

There is no statement of facts, bill of exception, or rul- 
ing of the court indicating what action, if any, was taken 
on appellants’ evidence in support of their pleas. The 
record being silent in this respect, the ruling, whatever it 
may have been, cannot be revised. 

The question of suretyship, with a view of having ex- 
ecution first against the principal, is not presented by the 
assignment of errors, but the answer alleges that the se- 
curities were discharged from the payment of the debt by 
reason of the plaintiff's neglect to enforce payment by 
execution against the principal. 

It is well settled that time given to the principal debtor 
does not discharge the sureties without a binding agree- 
ment to give time. (Burke v. Cruger, 8 Texas, 66; Cru- 
ger v. Burke, 11 Texas, 694; Payne v. Powell, 14 Texas, 
601.) 

AFFIRMED. 


ASSOCIATE JUSTICE GOULD appointed, May 5, 1874. 
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Car Forrest v. H. H. RAWLINGS. 


1. An ambiguous or imperfect entry on the judge’s docket, indicating an ap- 
peal, will not supply the place of a notice of appeal given in open 
court and entered of record. 


APPEAL from Ellis. Tried below before the Hon. 
Hardin Hart. 


J. W. Ferris, for appellee, moved to dismiss the ap- 
peal for the causes indicated in the opinion. 


Amzi Bradshaw resisted the motion, and contended— 

1. That the errors were apparent from the record. 

2. That the entries on the judge’s docket sufficiently 
indicated that a motion for a new trial had been over- 
ruled; that exceptions had been taken to the qction of 
the court, and notice of appeal given. 


RosBerts, Cu1eEF Justice.—In this case there is no as- 
signment of errors nor notice of appeal given in the 
transcript of the record. There is copied in the record 
what appears to be an entry in short, as if it had been 
placed on the judge’s docket, as follows: 


‘*H. H. Rawlings) Motion for (3 W 2 overruled. 
v. - newtrial < Deft. except— 
‘Car Forrest. ) Sept. 6, 1873. ( Appeal.” 


From this entry it might be inferred that notice of ap- 
peal was given after the overruling the motion for new 
trial, but that it was not entered in the minutes. Both 
the order of the court overruling the motion for new 
trial and the notice of appeal have been omitted. 

Such an entry so made cannot be held to be a notice of 
appeal in open court entered of record. 

Motion to dismiss appeal is sustained. 


DISMISSED. 
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J. R. Scorr v. Tuer STAte. 


1. See facts held insufficient to sustain a verdict of guilty of the charge of 
unlawfully carrying arms ata public place where people were assembled 
to perform a public duty. (Pas. Dig., Art. 6511.) 

2. It is necessary to prove that people had assembled, etc., where the offense 
is charged at a place other than those named in the act. 


APPEAL from Johnson. Tried below before the Hon. 
Charles Soward. 


No brief for appellant on file. 
Geo. Clark, Attorney-General, for the State. 


REEVES, ASSOCIATE JuUSTICE.—The indictment in this 
case charges that the defendant, J. R. Scott, on the 
twelfth day of April, 1871, ‘‘did unlawfully go to the 
town of Cleburne, a place where people had assem- 
bled to perform a public duty, to-wit, for the purpose of 
attending upon the District Court of said Johnson county, 
and that the said J. R. Scott did then and there go to the 
public square and upon the public square of said town 
of Cleburne, having then and there upon his person a 
pistol, to-wit, a six-shooter.”’ 

At the December term, 1873, the defendant appeared 
and, without a {plea of any kind, announced ready for 
trial, and after a trial before a jury was fined fifty dol- 
lars. The verdict is not signed by any one, but is treated 
by the court as the verdict of the jury, and judgment 
rendered thereon for the amount of the fine and costs. 

Motions for a new trial and in arrest of judgment being 
overruled, the defendant appeals. 

The court charged the jury, that if the defendant had 
upon his person a pistol, and was then and there upon 
the public square of the town of Cleburne, when people 
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had then and there assembled to perform a public duty, 
they should find him guilty, etc. 

There being no appearance for the appellant, the force 
of some of the grounds relied on in his motions may not 
be fully understood ; and but two of the grounds of the 
motion for a new trial will be considered—the third and 
fourth grounds. 

That the verdict of the jury was contrary to the in- 
structions of the court, and because the verdict was con- 
trary to the evidence. 

We believe the motion should have been sustained on 
these grounds, and the new trial granted. 

Only one witness was examined, and his testimony 
failed to make out the case. This witness, who was the 
sheriff, testified that he had arrested the defendant, Scott, 
at the time stated in the indictment, in the town of Cle- 
burne ; that he had about his person concealed a pistol, 
a ‘*Derringer;’’ that he may have had a six-shooter ; that 
he was on the public square of the town of Cleburne, or 
on the street where it goes to Shaw’s Hotel. 

The verdict is not supported by the evidence, and was 
contrary to the charge of the court. It is uncertain 
whether the defendant was on the public square, as 
charged in the indictment. There was no evidence that 
the people had assembled there to perform a public duty, 
as charged by the court, or for the purpose of attending 
the District Court. 

The other questions will not be decided without further 
examination and argument, should it become necessary 
hereafter. 

For the reasons mentioned, the judgment is reversed 
and the case remanded for further proceedings. 


REVERSED AND REMANDED. 
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H. C. GARNER ET AL. V. JAMES W. SMITH FT ALS. 


1. B. executed, with security, a bail bond in the sum of one thousand dol- 
lars, before a district judge, conditioned for his appearance before a 
justice of the peace to answer a criminal charge. B. failing to appear, 
his bond was forfeited by the justice, who entered judgment for $1000 
nist against the principal and surety, which, after sci. fa. and default, 
was made final. Execution was issued on the judgment and lev- 
ied upon land, the sale of which was enjoined. The district attorney 
intervened and claimed a judgment for the State. Held: 1. That Article 
6284, Paschal’s Digest, which confers on justices of the peace power to 
take forfeitures ef bail bonds, is not restricted by Article 6280, but ap- 
plies to a class of cases not contemplated by the latter article, and which 
are not restricted as to amount. 2. That the justice of the peace 
had power to send his warrant to any county in the State, and it 
was the duty of the proper officer receiving to execute the same. 3. That 
he had power to forfeit the bail bond when the party failed to appear in 
accordance with its terms. 4. That a bond executed to secure the ap- 
pearance of the accused before the magistrate was not the character of 
bond which the statute required to be returned to the District Court, 
though the penalty exceeded one hundred dollars. 5. That irregularities 
in the action of the justice were no ground for injunction while the 
remedy by appeal or certiorari existed. 6. That the judgment of the 
District Court, dissolving the injunction and rendering judgment in fa- 
vor of the State against the principal and surety in the bail bond for its 
amount, with ten per cent. damages for delay, was not error. 

2. The power of the District Court to order a sale of the specific property 
levied on not determined by this opinion, the question not being pre- 
sented by the assignments of error. 


APPEAL from Travis. Tried below before the Hon. 
J. P. Richardson. 


James H. Burts, for appellants.—1. The justice of the 
peace in this cause had no jurisdiction, either of the per- 
sons of the defendants or the subject matter of the suit 
in which judgment was rendered. Consequently the 
judgment rendered was not voidable only, but absolutely 
void, and this want of jurisdiction could be taken advan- 
tage of at any stage of the proceedings, either before or 











































506 GARNER V. SMITH. [ Austin, 





Argument for the appellants. 





after judgment. (Texas Pleading, Section 92, and au- 
thorities cited; Gould’s Pleading, 236; Wynns & Law- 
rence v. Underwood, 1 Texas, 48; Sutherland v. De Leon, 
1 Texas, 250; Able v. Bloomfield, 6 Texas, 263; Stear- 
ley’s Appeal, 3 Grant, 270.) This being the law, and ap- 
pellant Garner having taken the proper course, as ap- 
peared from the proceedings, to protect himself from the 
great wrong perpetrated upon him, the attention of the 
court is invited to the first assignment of errors: ‘‘ The 
court erred in dissolving the injunction in said cause.”’ 
If we are correct in the position assumed, that ‘the 
whole proceeding before the justice was coram non ju- 
dice and utterly void,’’ of which there cannot be the 
shadow of a doubt, then, instead of dissolving the in- 
junction, as appears from the record was done, the court 
should have perpetuated the same. Such was the decree 
demanded by the dictates of right, reason, and the rules 
of law, equity, and good conscience applicable to the 
facts of the case. (Burnley v. Cook, 13 Texas, 591; 
Brundage v. Candle, 25 Texas Sup., 389; Duer v. Police 
Court of Austin County, 34 Texas, 284; Caruthers v. 
Hartsfield, 3 Yerger, 366; Elliot e¢ al. v. Pinsol e¢ al., 1 
Peters’ Reports, 340; Hill v. Robertson, 1 Strobhart, 1.) 

If the justice’s court was a court of limited jurisdic- 
tion, and the power to render the judgment enjoined not 
expressly conferred—and there is no warrant in law for 
the power to do so, save and except from an uncertain 
inference from a doubtful expression interpolated by the 
law-makers in the statute—then, as before stated, the 
judgment was absolutely void, and could be attacked 
either directly or indirectly, and, therefore, upon the ap- 
plication of any or all of the parties aggrieved, should 
be perpetually enjoined for their protection; and the 
court, not having in this cause entered a decree perpetu- 
ally enjoining further proceedings on the judgment and 
execution, committed such an error as should reverse the 
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judgment of the District Court, and cause the rendering 
here of such judgment as should have been there ren- 
dered. (Bowers v. Green, 1 Scam., 42; Wright v. War- 
ner, 1 Doug., 384; Clark v. Holmes, 1 Doug., 390.) 

The statute is plain, that it is only in cases where the- 
injunction is obtained for delay in suits for the collection: 
of money that the court is authorized to assess the ten 
per cent. damages. (Pas. Dig., Art. 3935; Hammonds v. 
Belcher, 10 Texas, 273.) 

This injunction was obtained, as we have already seen, 
not for delay, but to restrain the defendants in the injunc- 
tion suit from proceeding without authority to annoy, 
vex and harass the appellant Garner on a void judgment 
and execution, and from clouding the title to his proper- 
ty, and subjecting him to future litigation, costs and 
trouble. Never was there a case in which the party suing 
out the writ was more clearly justified. Hence the as- 
sessment of damages was manifestly erroneous, and an 
abuse of the discretion allowed in such cases, and for this 
the judgment of the court below should be reversed. 
(Fall v. Ratliff, 10 Texas, 291.) 


Sheeks & Sneed, for appellees. 


REEVES, ASSOCIATE JusSTICE.—On the second day of 
January, 1872, one R. A. Bround was arrested by the 
sheriff of Caldwell county by virtue of a warrant issued 
by James W. Smith, a justice of the peace for Travis 
county, charging Bround with the theft of two beef steers 
of the value of $12 each, and taken before Judge Maney, 
of the twenty-second judicial district, and admitted to 
bail in the sum of $1000. The bond required Bround to 
make his personal appearance before Justice Smith, in 
Travis county, on the fifth day of January thereafter, to 
answer the charge against him, and there to remain, from 
day to day, and from term to term, until discharged by~ 











508 GARNER V. SMITH. | Austin, 





Opinion of the Court. 





the court. The appellant Bround with other parties 
signed the bond as sureties for Bround’s appearance. 
By agreement between the district attorney and Bround’s 
attorneys, the examination before Justice Smith was post- 
poned and set for hearing on the twenty-fifth of January, 
1872. Bround failing to appear in person, his bond was 
declared to be forfeited by the justice at the September 
term of his court, 1872, and judgment nisi was taken 
against him and his sureties in favor of the State of 
Texas for $1000, according to the terms of the bond. 
Bround having failed to make his personal appearance, 
as required by the scire facias, the judgment was made 
final against Bround, and the appellant Garner, and the 
other sureties, except Lausen, and as to him the case was 
dismissed for want of service. Execution having issued 
on the judgment, it was levied by J. P. Galbreath, a con- 
stable of Caldwell county, on the property of appellant 
Garner, and on his petition the collection of the judgment 
and further proceedings were enjoined, making the justice 
of the peace and the constable defendants, who appeared 
and answered. During the progress of the cause, the 
State of Texas, on the petition and application of the dis- 
trict attorney of the twenty-seventh judicial district, in- 
tervened, claiming to be the owner of the judgment, and 
was made a party. 
At the February term, 1873, the court dissolved the in- 
‘junction, and rendered a judgment in the name of the 
State against the appellant and his securities in the in- 
junction bond, for $1000, being the amount of the judg- 
ment enjoined, and the further sum of $100 damages as a 
delay case, and for costs, with an order for the sale of 
the real estate levied on by virtue of the execution from 
the justice’s court, in satisfaction of the judgment, with 
further execution if the property was insufficient to pay 
ithe debt. 
A motion for a:new trial being overruled, Garner and 
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his securities on the injunction bond prosecute this ap- 
peal. 

The first and principal question in the case is, did the 
justice of the peace have jurisdiction to declare the for- 
feiture of the bail bond given by Bround for his appear- 
ance before the justice, and enforce payment of the pen- 
alty, as was attempted to be done ? 

The Constitution provides that ‘‘Justices of the peace: 
shall have such civil and criminal jurisdiction as shall be 
provided by law.”’ 

In accordance with this provision, the Legislature has, 
from time to time, enacted laws defining their jurisdiction 
and duties, both civil and criminal. Their criminal juris- 
diction only will be examined in the present case. 

The act of August 13, 1870, on this subject, confers ju- 
risdiction on a justice of the peace to issue warrants of 
arrest against offenders when he has good cause to believe 
that an offense has been or is about to be committed 
against the laws of the State; and if tlte justice has final 
jurisdiction of the same, he shall proceed to try; other- 
wise he shall cause the accused to give bond, if the of- 
fense is bailable, for his appearance at the next term of 
the District Court. (Art. 6386, Pas. Dig.) Under Ar- 
ticle 6388, the warrant may be executed by any sheriff 
or constable in any county of the State (or other per- 
son in certain cases), wherever the defendant may be 
found. 

They have power to take forfeitures of all bail bonds 
given for the appearance of any parties at their respective 
courts under complaints made before them by any citizen 
in their respective precincts (Article 6284), and to exer- 
cise jurisdiction over all matters not enumerated in the 
act that may be cognizable before a justice of the peace 
under the laws of the State. (Article 6286.) 

Article 6399 provides that ‘justices of the peace shall 
be governed by the laws now in force in regard to pro- 
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ceedings in justice’s court in criminal cases, where the 
same do not conflict with the provisions of this act.”’ 

The following propositions may be stated as the re- 
‘sult: 

1. If the justice has jurisdiction he shall proceed to 
‘try the case ; otherwise, in a bailable case, he shall take 
bond for the appearance of the party at the next term of 
the District Court after examination. 

2. Justices of the peace are governed by the laws now 
in force, when the same do not conflict with the act of 
1870 in cases not provided for by that act. 

3. They have power to send their warrants to any 
-county in the State, and it is made the duty of the officer 
‘to execute the same. 

4. They have power to take forfeitures of bail bonds 
‘when the party fails to appear and answer the charge 
‘against him. 

There are many provisions of the Criminal Code relat- 
‘ing to the powers Of a justice of the peace not in conflict 

with the provisions of the act of 1870, and therefore in 
force as provided by that act. 

By Article 2702, Paschal’s Digest, ‘‘the magistrate may, 
at the request of the prosecutor, or any person represent- 
ing the State, or of the defendant, postpone for a reason- 
able time the examination so as to afford an opportunity 
‘to procure testimony, but the accused shall in the mean- 
while be detained in custody of the sheriff, or other duly 
authorized officer, unless he give bail to be present from 
day to day before the magistrate until the examination is 
-concluded, which he may do in all cases except murder 
and treason.”’ 

The authority of a justice of the peace to take an ap- 
pearance bond, as provided by this article, cannot be 
‘doubted. But it is contended that the justice of the 
peace had no jurisdiction to forfeit the bond and render 
judgment against Bround and his sureties on the bond 
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for his appearance before the justice, and that the judg- 
ment was void, and that the injunction should have been 
perpetuated by the District Court. 

In support of this positic1 Article 6280 is referred to: 
‘‘ Justices of the peace shall have and exercise jurisdic- 
tion to try all suits and actions in behalf of the State, or 
any county thereof, or any individual, to recover penal; 
ties, fines, and forfeitures, where such penalty, fine, or 
forfeiture shall not exceed one hundred dollars.”’ 

It must be apparent that the jurisdiction, conferred by 
this article is not the power, conferred by Article 6284, to 
take forfeitures of bail bonds for the appearance of par- 
ties ; it does not restrict the former, but is in addition to 
it, and applies to a class of cases independent of it and 
without limitation on the amount. 

‘* They shall have power to take forfeitures of all bail 
bonds given for the appearance of any parties at their re- 
spective courts.’’ Bonds entered into by defendants up- 
on an examination of a criminal accusation, and which 
bind them to appear before the District Court, are to be 
returned to that court for its action. But it is not to be 
supposed that a bond taken by a justice of the peace, sit- 
ting as an examining court, and which requires the party 
to appear for the purpose of an examination, is to be re- 
turned to the District Court, though the penalty should 
be more than one hundred dollars. Such a construction 
would make the statute inoperative in all cases where 
justices of the peace have no jurisdiction to finally try 
the accusation, and leave them without the means of en- 
forcing their jurisdiction—a consequence not to be ad- 
mitted, but, on the contrary, they may declare the for- 
feiture and enforce payment of the bond. 

The attention of the court is called to the fact that the 
bond was not taken by the justice himself, but by a dis- 
trict judge, on a hearing on a writ of habeas corpus. Ap- 
pellants contend that this was irregular and not author- 
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ized by the code, and that the only thing the judge was 
authorized to do, if he found that Bround was legally 
restrained of his liberty, was to return him to the custody 
of the sheriff, to be carried before the justice where he was 
to be prosecuted. 

It appears by the record that Bround, being arrested 
and in the custody of the sheriff of Caldwell county, un- 
der a warrant from Justice Smith, on a charge of theft, 
was taken before Judge Maney, of the twenty-second 
judicial district, and admitted to bail in the sum of one 
thousand dollars, conditioned for his appearance before 
the justice. The appellants now complain that the bond 
given by Bround, and which Garner and others signed 
as his sureties, was not demanded by the accused nor en- 
tered into on his motion. He must have applied to the 
judge for the writ of habeas corpus as his voluntary act, 
and sought and obtained his discharge from custody by 
giving the bond of which his surety complains. He was 
admitted to bail by order of the judge, as we think he was 
authorized to do under the power conferred on district 
judges by the constitution and laws; and having failed to 
appear before the justice, as he bound himself to do, 
there is nothing of which he or his sureties have any 
jugt ground to complain. 

Another objection is, that if the parties are liable at 
all, suit should have been brought in the District Court 
of Caldwell county where the parties reside. The answer 
to this objection is, that the parties bound themselves for 
the appearance of Bround before Justice Smith, in Travis 
county, and that the undertaking was not to be performed 
in Caldwell county, and was to be enforced by forfeiture 
of the bond when the condition was. broken in the court 
where he was required to appear. 

It is assigned for error that the court erred in dissolv- 
ing the injunction, and the argument is that it should 
have been perpetuated because the judgment was void. 
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We have not been able to come to the conclusion that this 
judgment was void, but believe, on the contrary, that the 
subject matter was within the jurisdiction of the court, 
and that it was rightfully exercised on any of the grounds 
assigned for error. 

Again, it is assigned that the court erred in dismissing 
the petitition. On the same day this order was made it 
was amended, and if there was any error in the first en- 
try it was corrected. The injunction was not dissolved 
by an interlocutory order, when it would have been 
proper to retain the petition for further hearing, but the 
cause, both as to the law and facts, was submitted to the 
court, on petition, answer and exhibits, for final decision 
without a jury, as shown by the recitals in the judgment. 

The fourth and fifth assignments are, ‘‘the court erred 
in rendering judgment against the plaintiffs,’ and ‘‘the 
court erred in rendering judgment against the sureties on 
the injunction bond for the amount of the void judgment 
enjoined.”’ 

It does not appear that the court dissolved the injunc- 
tion, and rendgred judgment against appellants, for the 
reason that there may have been error in awarding the in- 
junction against the justice of the peace and the consta- 
ble, as might be inferred from the discussion in the brief. 
The State had intervened by the district attorney, and 
claimed the judgment as the party in interest, and what- 
ever relief should have been granted on the law and facts 
of the case, there was no ground to deny it for want of 
parties. It is true the appellant Garner was only a surety 
with other parties on the bond which was forfeited in the 
justice’s court, and that the principal in the bail bond 
was not a party to the injunction suit; but the conse- 
quences, if unfavorable to Garner, should not be visited 
upon the appellees, who were not bound to make hima 
party, but might look to the principal and sureties in the 
injunction bond for indemnity. The injunction was not 
33 
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sought on this ground, but for the alleged reason that the 
forfeited bond and the proceedings based on it were void. 
If the injunction had been dissolved and the petition dis- 
missed with a writ of procedendo to the justice, as in- 
sisted upon in one aspect of the case, without a judg- 
ment against the principal and sureties in the injunction 
bond, it would have deprived the appellees of the addi- 
tional security the law gives for the payment of the debt 
and damages. (Articles 3935-36; Cook v. De la Garza, 
13 Texas, 447; Pryor v. Emerson, 22 Texas, 162.) 

If the conclusion arrived at is correct, and no sufficient 
grounds have been shown for granting the injunction, 
there was no error in rendering judgment against appel- 
lants for damages on the amount of the bond and for 
costs, as was done by the District Court, and which is 
presented by the sixth and seventh assignments. 

As we have said, the State intervened, claiming to be 


the owner of the judgment described in the petition, and 
asking that judgment should be rendered against Garner ~ 


and his sureties in the injunction bond. The bond was 


payable to the State, and the State was made a party 
without objection. The State was the real party in inter- 
est, and seems to have been so regarded by the justice of 
the peace and the constable. 

In this state of the pleadings, the court dissolved the 
injunction and rendered judgment against Garner and the 
sureties on his injunction bond for the amount of the 
judgment enjoined, with damages and costs, with an or- 
der to sell the reai estate, and enforcing the lien obtained 
by virtue of the execution on the judgment in the jus- 
tice’s court. | 

The effect of the injunction on this lien, and the order 
of the court directing the property levied on to be sold, 
though discussed in the brief, are not assigned as error, 
and no opinion is expressed on the question. (Article 
1591, of the Digest.) 
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The injunction restrained the collection of money, and 
the court was authorized to assess the damages on the 
dissolution of the injunction, if satisfied that it was ob- 
tained for delay only. (Article 3935, of the Digest.) 

The alleged irregularities in the proceedings in the jus- 
tice’s court, if shown to exist, were no sufficient grounds 
for an injunction. The party had a complete remedy by 
appeal or certiorari, and no reason is shown why that 
remedy was not resorted to. (Musgrove v. Chambers, 12 
Texas, 32; McNeill v. Hallmark, 28 Texas, 157; Manning 
v. Hunt, 36 Texas, 118.) 

The principal ground relied on for the injunction, and 
discussed in the brief, is, that the justice’s judgment was 
void ; and failing in that, there is no good or valid defense 
to the merits. 

In answer to appellant’s objection that there are two 
judgments for the same demand, it-may be said there can 
be but one satisfaction. This objection is not assigned for 
error, or raised by the pleadings in such form as to re- 


quire a ruling on the question. Appellants were seeking 


to have the injunction restraining the collection of the 
justice’s judgment made perpetual, and nothing but that 
seems to have been desired or attempted during the pro- 
gress of the cause or on its final determination in the Dis- 
trict Court. This disposeg of the other assignments; and 
there being no error in the judgment, it is affirmed. 


AFFIRMED. 





Tuk STATE v. OscAR THOMPSON. 


1. The word ‘‘range,” or ‘“‘accustomed range,” aseused in Article 766a of 
the Penal Code, is a matter of local description, and, unlike a generic 
term requiring the species to be stated, it admits of proof. under the 
general allegation without defining by averment the limits of the 

*“‘range.” 
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2..An indictment under Article 766a of the Penal Code is sufficient if it fol- 
low the language of the statute defining the offense. 


APPEAL from Caldwell. Tried below before the Hon. 
Henry Maney. 

Oscar Thompson by indictment was charged with an 
offense as follows: ‘‘ That Oscar Thompson, on October 
10, 1873, * * did willfully, unlawfully, and feloni- 
ously, and fraudulently take into his possession and 
drive from its accustomed range one certain black and 
white heifer, being then and there live stock, and that 
said heifer was then and there an animal of the species 
of neat cattle, and that said heifer was not then and there 
the property of said Oscar Thompson; and that said 
heifer was then and there the property of one Erveth 
T. Lynch, and then and there of the value of ten dollars; 
and he, the said Oscar Thompson, did then and there 
take into his possession the said heifer as aforesaid, and 
did then and there drive the said heifer from the accus- 
tomed range of said heifer as aforesaid, without then 
and there the consent of the said owner, and with the in- 
tent then and there to-defraud the said owner, * * * 
and to deprive the said owner of the value of said heifer, 
and to appropriate the same to the use and benefit of 
him, the said Oscar Thompson.”’ 

Exceptions were filed to tltfe indictment, which were 
sustained, and the State appealed. | 


Fisher, for the State. 


L. J. Storey, for appellee.—The appellee was indicted 
in the District Court of Caldwell county, under Article 
766a of the Penal Code, for taking possession of and 
driving from its accustomed range a certain heifer, etc., 
which, if true, under a proper indictment, may be pun- 
ished by confinement in the penitentiary for two years. 
The wording of this article of the code is somewhat pe- 
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culiar. ‘‘If any person shall willfully take into posses- 
sion, and drive, use, or remove from its accustomed 
range, any live stock not his own,” etc. The taking into 
possession, without driving or removing from the range, 
would not be an offense under this article. The driving 
from the range is certainly the gist of the offense. 

On the trial of this case in the court below we sub- 
mitted a motion to quash the indictment, which was sus- 
tained by the court— 

1. Because the indictment charged no offense. 

2. Because the range of the heifer was not set out or 
described in the indictment. 

If the range was not set out, we think no offense was 
charged ; hence we will consider both reasons together. 

We know of no decision of this court construing this 
article of the code, but we have other and similar laws 
which have been construed, and to some of these we de- 
sire to call the attention of the court. 

Article 399 of the Penal Code provides that ‘‘If any 
person shall publish,”’ etc. It has been decided by our 
courts that an indictment in the language of this statute 
was not sufficient. ‘*‘The composition or print should be 
set out,’ etc. (See The State v. Hanson, 23 Texas, 233.) 

Again, Article 423, Penal Code, provides that if any 
person shall sell liquor without license, he shall be pun- 
ished, etc. This court says it is not sufficient to charge 
in the language of the law. (See Alexander v. The State, 
29 Texas, 496.) 

Article 409 prohibits the playing of cards in certain 
houses, ‘‘or any other public house.’’ This court, in 
construing this statute, says the kind of public house 
must be stated in the indictment. (See Millican v. The 
State, 25 Texas, 667.) 

Two persons are charged in the same indictment with 
playing cards or. betting on an election. Though the 
statute does not require it in terms, yet this court says 
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the indictment must state whether they played or bet 
with each other or not. (See Galbreath v. The State, 36 
Texas, 200; Lewellen v. The State, 18 Texas, 538.) 

Again, theft from ‘‘a house” is an offense under our 
law; yet no one will contend that an indictment in the 
language of the statute, without some description of the 
house, its locality and ownership, could be held to be 
sufficient. This article has been construed by this court 
in the case of Gadson v. The State, 36 Texas, 350. 

We repeat that the gist of the offense is the ‘‘ driving 
from the accustomed range,” and the defendant has a 
right to know something of the limits claimed by the 
State as the range of the animal driven. Without this 
description the offense is not set forth in plain and intelli- 
gible words, as required by the seventh subdivision of 
Article 395 of the Code of Criminal Procedure. 

Nor could he plead the judgment in this case in bar of 
a future prosecution for the same offense. 


REEVES, ASSOCIATE J USTICE.—The defendant, Thomp- 
son, was indicted under Article 766a of the Penal Code for 
taking into his possession and driving from its accus- 
tomed range a certain heifer described in the indictment. 

The defendant moved to quash the indictment on two 
grounds: 1. Because the indictment charged no offense. 
2. Because the range of the heifer was not set out or 
described in the indictment. 

The court sustained the motion and dismissed the in- 
indictment, and the State, by the district attorney, ex- 
cepted and gave notice of an appeal. 

The act of November 12, 1866, under which the de- 
fendant was indicted, provides for a class of cases not 
embraced in the general definition of theft as defined by 
the code, but declared to be theft under the provisions of 
this act. The offense is defined by this act. Article 
766a provides, ‘‘If any person shall willfully take into 
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possession and drive, use, or remove from its accustomed 
range, any live stock not his own, without the consent of 
the owner, and with intent to defraud the owner thereof, 
he shall be deemed guilty of theft,’ etc. 

The other articles need not be examined, except Article 
766d. This article provides that, ‘‘ In prosecutions under 
the three preceding articles, it shall only be necessary to 
prove the act of killing or destruction, or driving, using 
or removing from the range, of any stock not belonging 
to or under the control of the.accused, and it shall de- 
volve upon the accused to show any fact under which he 
can justify or mitigate the offense.”’ 

The expression ‘‘range,’’ or “accustomed range,”’ as 
used inthe statute, is matter of local description, and, un- 
like a generic. term requiring the species to be stated, it 
admits of proof under the general allegation without de- 
fining by averment the limits of the ‘‘range.”’ 

The indictment charges the offense in the language of 
the statute under which it was framed, and not coming 
within any exception to the general rule, it is sufficient. 
(Camp v. The State, 3 Kelly R., 417; The People v. Tay- 
lor, 3 Denio R., 93; Francis v. The State, 21 Texas, 280; 
Horan v. The State, 24 Texas, 161.) 

In an indictment charging the defendant with cutting 
timber on the land of another it was held to be sufficient 
for the indictment to follow the language of the statute, 
without further description of the land, and no good 
reason is perceived why the same rule should not be ap- 
plied to this case. (The State v. West, 10 Texas, 553; 
Welsh v. The State, 11 Texas, 374; The State v. Warren, 
13 Texas, 45.) 

The indictment was sufficient to put the defendant on 
his trial, and there was error in sustaining the motion to 
quash, for which the judgment is reversed and case re- 
manded for further proceedings. 


REVERSED AND REMANDED. 
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Bren Goss v. THE STATE. 


1. It is error in a felony case for the district judge, after the jury has retired, 
to alter his charge without the consent of the defendant, and for such 
error alone the case is reversed. 

2. In prosecutions for rape, where the testimony of the injured party is un- 
supported by other evidence, it weakens her credit, but how far she is 
to be believed is left to the jury. 


APPEAL from Titus. ‘Tried below before the Hon. 
James H. Rogers. 

Ben Goss was indicted, tried and convicted for an as- 
sault with intent to commit rape, and punishment fixed 
at two years confinement in the penitentiary. 

The facts sufficiently appear in the opinion of the court. 


Johnson & Miner, for appellant, cited Pas. Dig., Arts. 
3046, 3047, 3059, 3060, 3069, 3079; Tapolanck v. The State, 
ante, 160. 


Crawford & Crawford and D. B. Culberson, also for 
appellant, cited Pas. Dig., Arts. 3067, 3059, 1464, Notes 
562, 216, 279; Arts. 3075, 3077, 3078, 3079, Code Proce- 
dure; Wharton, title Rape; 3 Greenl. Ev.,. 212; 6 Cal., 
221, People v. Benson; Pefferling v. The State, ante, 
486 ; Sutton v. The State, 6 English, Ark., 331. 


Geo. Clark, Attorney-General, for the State. 


Penn & Todd, also for the State, cited 14 Ga. R., 58, 
69; 42 Ga. R., 474, Innis v. The State. 


REEVES, ASSOCIATE JusTICE.—It appears from one of 
the bills of exception taken by appellant, that on the 
twenty -first day of March, 1874, this cause was sub- 
mitted to the jury under the charge of the court, and 
that two days thereafter the jury returned and made 
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known to the court.that they could not agree on a ver- 
dict, stating that they did not disagree as to any matter 
of law. 

As shown by the bill of exception, the court on its 
own motion and without the consent of counsel for de- 
fendant withdrew from the jury and revoked one of the 
charges given at the request of the defendant on the 
twenty-first of March, in substance that the jury could 
not convict the defendant on the testimony of the pros- 
ecutrix alone, without proof of corroborating circum- 
stances by other witnesses, and on the twenty-fourth of 
March proceeded to charge the jury, ‘‘that there was no 
rule of law which imperatively demanded that the pros- 
ecutrix should be corroborated in her evidence whether 
she has been supported by other witnesses, or facts and 
circumstances in her evidence, or not.’’ This action of the 
court is assigned for error, and also that the court erred 
in the law as given in the additionalcharge. Article 3059 
of the Digest provides, ‘‘ after the argument of any crim- 
inal cause has been concluded the judge shall deliver to 
the jury a written charge, in which he shall distinctly set 
forth the law applicable to the case,’ etc. Article 3067 
refers to Article 3059, and to certain other articles there 
mentioned, and provides that any departure from these 
requirements shall be cause for reversing the judgment, if 
excepted to at the time of trial. And by Article 3079, 
‘‘the jury after having retired may ask further instruc- 
tion of the judge touching any matter of law, which 
shall be given them in writing; but no charge shall be 
given except upon the particular point on which it is 
asked.’’ By Article 1464, ‘“‘after argument of a cause 
the judge may deliver a charge to the jury on the law of 
the case,’’ under the following, among other restrictions : 
** No judge shall in any cause make any further charge, 
unless on the ‘application of the jury, or a party or his 
counsel.”’ 
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We think there was error in the action of the court in 
this respect, for which the judgment will be reversed. 

The Legislature having prescribed the rule on the sub- 
ject, the courts are not at liberty to disregard it. The 
remedy is to be found in the exercise of the right to grant 
a new trial after conviction, if the law applicable to the 
case had not been charged at the time and in the manner 
required by law. 

If there is any exception to the rule, it is not suggested 
by this case. 

It was not denied that the prosecutrix was a competent 
witness, but the question before the court seems to have 
been whether a conviction could be had upon her evidence 
alone, unsupported by the testimony of other witnesses. 
It appears that she made complaint soon after the trans- 
action, and that the accused was thereupon arrested. He 
staid at Garrett’s house the night before the offense is al- 
leged to have been committed, and was at the cabin of 
the witness Upchurch, near by, on the evening of the oc- 
currence, as shown by the evidence. The witness Wil- 
liam Harris proves that Mrs. Garrett handed her husband 
the note which she says the defendant wrote to her hus- 
band and requested her to deliver. 

These circumstances and others corroborating her testi- 
mony were in proof before the jury, and they were au- 
thorized to consider them as giving probability to her 
statements. 

Where the testimony of the injured party is unsup- 
ported by other evidence it weakens her credit, but how 
far she is to be believed is left tothe jury. The evidence 
must be sufficient to satisfy the jury of the guilt of the 
accused, giving him the benefit of the doubt as in other 
cases, and no more than that is required, whether she is 
supported by other witnesses or not. The verdict of the 
jury would be subject to the action of the court on a mo- 
tion for a new trial where the court should be of opinion 
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that the verdict was against and contrary to the evidence, 
asin other cases of conviction. 

‘The party ravished,”’ says Lord Hale, ‘‘ may give evi- 
dence upon oath, and is in law a competent witness, but 
the credibility of her evidence and how far she is to be 
believed must be left to the jury, and is more or less 
credible according to the circumstances of fact that may 
concur in that testimony.” 

This authority is generally referred to in treatises on 
crimes, or the law of evidence in criminal cases, as a 
sound exposition of the law. (Roscoe’s Criminal Evi- 
dence, 808; 3 Greenleaf’s Evidence, 212; 1 Russell on 
Crimes, 688; 2 Wharton’s American Criminal Law, 1149.) 

In view of the evidence in the case there is no such er- 
ror in the charge itself, complained of by the appellant,. 
as would cause a reversal of the judgment if it had been 
given at the proper time. 

There were other objections made during the trial and 
presented by the bills of exception, but as the case will 
have to be reversed on the other ground noticed in the 
opinion, the objections may be obviated on another trial, 
and. need not now be considered. 

For the reason indicated in the opinion the judgment is. 
reversed and case remanded for further proceedings. 


REVERSED AND REMANDED. 





W. D. TALIAFERRO Vv. THE STATE. 


1. When the State, on the trial of one charged with assault with intent to 
murder, proves by a witness the act of the accused in taking possession 
of a deadly weapon, the defense is entitled, on cross-examination, to the 
remarks made by the accused at the time the weapon was taken. 

2. On trial of one charged with an assault with intent to murdef, it is the 

duty of the court to charge the law applicable to the case as developed 
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by the facts; and where it is not clear that the intent to murder ex- 
isted, the law defining a lower grade of assault should be given ia the in- 
structions. 


APPEAL from Titus. Tried below before the Hon. 
James H. Rogers. 

J. S. Clifton, who was mayor of Mount Pleasant, on 
the eighteenth of February, 1873, ordered the arrest, for 
violation of an ordinance, of Charles Jones, who was af- 
terwards jointly indicted in this case with John Hensley 
and W. D. Taliaferro, for an assault with intent to murder 
him. Before the trial of Jones began for a violation of 
the ordinance, Taliaferro, who seems to have manifested 
some feeling over his arrest, advised him to leave the 
court room. This Jones did, but was compelled to return 
by the mayor, who, with a pistol in his hand, ordered 
him back. Taliaferro, the defendant, about this time 
left the office, and on his return had a pocket-knife in one 
hand, and to his arm (which was crippled by loss of the 
hand) had something fastened which Clifton supposed to 
be a weapon; but he does not seem, during the trial, to 
have indulged in threats or demonstrations of violence. 
After the trial of Charles Jones, Hensley, in a friendly 
tone, called Clifton to the door; on reaching the door, 
Clifton was seized by Hensley, who, with a pistol in one 
‘thand and the other holding Clifton’s collar, remarked, 
“You have imposed on Charley Jones and treated him 
‘badly, and d—d if I don’t intend to whip you,” but no 
-effort was made to shoot. A struggle ensued, in which 
Clifton was several times struck with the pistol. After 
getting loose from Hensley, Clifton took refuge in a neigh- 
boring room, into which he was followed by Taliaferro 
and Hensley. Taliaferro had a knife in his hand, but, 
upon Clifton declaring himself unarmed, did not strike 
with it. Here Hensley renewed the attack by beating 
Clifton, but did not make an effort to shoot. Charles 
Jones at this time said, ‘‘One at a time is enough;’’ to 
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which Clifton answered, ‘‘ That’s right, Charley, give me 
a fair show.”’ After this, Charley Jones himself engaged 
in a struggle with Clifton and threw him, when some one 
interfered and terminated the difficulty. One witness 
(Parker) testified to seeing Taliaferro strike Clifton once 
with his crippled arm. The difficulty seems to have- 
grown out of the trial of Jones on a complaint which had: 
neither been signed nor sworn to. 

Greathouse, a witness for the State, testified on his ex- 
amination-in-chief that after the struggle between the 
parties had terminated he saw Taliaferro take a pistol 
from Clifton’s drawer, and ‘‘would not have noticed it 
but he, Clifton, called my attention to it, and said some- 
thing to make me notice it.”’ Clifton came in afterwards 
and seemed to be angry; looked for his pistol, and de- 
clared he could whip any of them, ete. 

The defense attempted to show on cross-examination 
the remark of Taliaferro when he took Clifton’s pistol, 
which was not permitted, and the ruling was assigned for 
error. 

The court below failed to define in the instructions an 
aggravated assault. Verdict of guilty, and punishment 
assessed at seven years imprisonment in the penitentiary. 


Crawford & Crawford and D. B. Culberson, for appel- 
lant. 


Geo. Clark, Attorney-General, for the State. 


DrEvinE, AssocraTE Justice.—The appellant was 
jointly indicted with Charles Jones and John Hensley, 
charged with having conspired together, and with having 
made an assault on J. 8S. Clifton, in the town of Mount 
Pleasant, on the eighteenth day of February, 1873, with 
the intent to kill and murder Clifton. 

The defendant, Taliaferro, claimed a severance, and 
being put upon his trial, which resulted in a verdict of 
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guilty by the jury and an imprisonment of seven years 
in the penitentiary assessed against‘him, he has appealed 
to this court. 

There were various exceptions taken to the ruling of 
the court during the trial, and several grounds set forth 
in the motion for a new trial, which it is not considered 
material to notice. 

The ruling on the admission of evidence and the charge 
of the court as set forth in the second and third assign- 
ments of error are all that are necessary to be noticed in 
the decision of this case. 

The second assignment of error is, that ‘‘the court erred 
in refusing to allow State’s witnesses, Clifton and Great- 
house, to answer questions propounded to them on cross- 
examination, and said errors 4 preju- 
diced his cause.”’ 

‘The refusal of the court to require the witness Clifton 
to answer positively whether or not the defendant had 
been a candidate for mayor in opposition to witness was 
not material ; the witness had in his direct examination 
stated that Taliaferro and others were candidates at the 
time of his being one, and the inquiry on the cross-exam- 
ination, ‘‘if he knew of his own knowledge that defendant, 
W. D. Taliaferro, was a candidate for mayor in 1872,”’ 
was sufficiently answered by his reply ‘‘that he supposed 
he knew it as well as other facts,’ and particularly so 
‘when the immaterial character of the matter, either in 
the direct or cross-examination, is considered. 

The refusal of the court to allow the witness Great- 
house to state on the cross-examination the remarks made 
by defendant on his removal from a drawer in the may- 
or’s office the pistol of Clifton was an injury to the de- 
fendant, and deprived him of material evidence which, 
in view of the evidence then adduced, the accused was 
clearly entitled to. 

The State introduced words and actions of the accused, 
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not only from the beginning to the close of the attack on 
Clifton by the three persons indicted, but in addition 
gave in evidence every remark made by Taliaferro long 
before, as well as after, the disturbance, and by its wit- 
ness Greathouse, who stated: ‘After the difficulty 
(meaning that portion of the attack witnessed by him), 
while I was sitting by the fire, I saw Taliaferro get a pis- 
tol out of Clifton’s drawer; would not have noticed it but 
he called my attention to it and said something to make 
me notice it.”” Here was evidence which, taken in con- 
nection with other acts of defendant, tended to strengthen 
the belief of the jury that it was taken with a murderous 
intent by the accused, while on the cross-examination by 
the prisoner’s counsel this witness was not permitted to 
state the remark made by the accused at the moment of 
his taking the pistol, although the State proved by this 
witness on the direct examination that he would not have 
noticed it if the accused had not called his attention to 
it and said something to make witness noticeit. Refusing 
to permit the witness to state the accompanying remark, 
under the peculiar circumstances, was error. The remark 
of defendant, according to the opinion of the court in 
Mitchum v. The State, 11 Georgia, 615, constituted a por- 
tion of the ves gesta; 7. e., ‘*the circumstances, facts and 
declarations which grow out of the main fact are cotem- 
poraneous with it, and serve to illustrate its character.’ 
The charge of the court is objected to on the ground 
that its direct tendency was to draw the mind of the 
jury from one of the principal questions involved in the 
issue, namely, the presumed intent of the accused and 
those charged in the indictment with him te kill and 
murder Clifton, and presenting to the jury the inquiry, 
‘*would the slayer have been guilty of murder if death 
had ensued ?’—the court immediately preceding this in- 
struction having charged the jury fully on the law of 
murder in the first and murder in the second degree, and 
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that an attack made upon a person and ending in the 
death of the person assailed may be murder; and yet 
such an attack, where the restilt is not death, may, when 
examined as to the character of the weapons or mode of 
assault, be nothing more than an aggravated or simple as- 
sault and battery. Hence, in a trial on an indictment for 
an assault with intent to kill and murder, the intent with 
which the assault was made becomes of great importance 
to enable a jury to determine whether the accused is 
guilty of the felony as charged, or of a less offense. It 
is the duty of the court to aid the jury in this investi- 
gation by delivering to them a charge or instructions 
on the law necessarily growing out of or applying to the 
case then before the court as it is presented by the plead- 
ings and evidence. 

Article 3059, Paschal’s Digest, declares, ‘‘the judge 
shall deliver to the jury a written charge, in which he 
shall set forth the law applicable tothe case; * * #* 
this charge shall be given in all cases of felony, whether 
asked or not.”’ 

The evidence in this case shows that the question of 
aggravated assault was a legitimate subject of inquiry by 
the jury. The charge of the court, it is true, informs the 
jury that if not satisfied of the defendant’s guilt as 
charged int he indictment they can inquire is he guilty 
of an aggravated assault, and if so satisfied may find him 
guilty of an aggravated assault, and assess the punish- 
ment, etc. But the court failed to ‘‘set forth the law ap- 
plicable to the case.’? The evidence failed to show an 
assault with deadly weapons in any of the modes in 
which such weapons are used in an attempt to take hu- 
man life. On the contrary, the assault and battery by 
Hensley, Taliaferro and Jones, although outrageous and 
disgraceful to all engaged in it, and it might well have 
been left to the jury ina charge applicable to the case 
whether it was with the intent to murder or, to use the 
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language of the principal witness for the State, to whip 
him (Clifton) for imposing on Charley Jones and treat- 
ing him badly, as Clifton himself apparently considered 
it, is evidenced by his denunciations of the parties im- 
mediately after the assault, and his complaints that they 
had treated him badly, and his offers to fight all three 
singly. Under these circumstances, it was the duty of 
the court to have given the jury the law constituting an 
aggravated assault and battery as fully as the law of 
murder in the first and second degree had been given, 
particularly the following subdivisions, 7, 8 and 9 of Ar- 
ticle 2150 of the Criminal Code: ‘‘An assault and battery 
becomes aggravated * * * * whenaserious bodily 
injury is inflicted upon the person assaulted, or when 
committed with deadly weapons, under circumstances 
not amounting to an intent to murder or maim; when 
committed with premeditated design, and by the use of 
means calculated to inflict great bodily injury.”’ We 
are aware of the difficulty under which a district judge 
labors who is called on at the close of a trial for felony 
to deliver a charge to the jury, surrounded by an at- 
mosphere of feeling and suppressed excitement, too often 
showing itself in the addresses to the jury on behalf of 
the State and the accused, and with little time for reflec- 
tion or preparation; which was doubtless the case at the 
close of this trial in the District Court. The rights of 
the accused, however, no less than those of the State, re- 
quire that the jury shall have the law applicable to the 
case given them in charge. The omission to do so when 
it has operated to the prejudice of the legal rights of the 
accused is error. For the error in excluding the evidence 
of the witness Greathouse, and the omissions in the 
charge of the court, the judgment is reversed and the 
cause remanded. 
REVERSED AND REMANDED. 
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J. A. TrroMAS AND WIFE v. A. GROESBECK ET AL. 


1. The failure to record, and subsequent destruction by the father of a deed 
made and delivered by him to his infant daughter, do not divest her of 
title in the land conveyed by such deed ; nor does a subsequent deed by 
her father to a vendee, with notice, pass any title against the minor. 

2. Although such deed may not have been made as part of a partition be- 
tween the father and heirs of his deceased wife of the community prop- 
erty, still the deed from the father conveyed the half-interest, which in- 
terest, and the distributive share of the minor in her mother’s half, 
should have been recovered in the suit against the subsequent vendee. 

3. Nor will the minor be concluded by the fact that her father invested part 
of the money received from the sale in her name and for her benefit. 

4. In the absence of evidence showing that the subsequent vendees were 
imposed on, deceived, or misled by the acts of the minor, or were induced 
by her to purchase the land or pay therefor, there can be no ground of 
estoppel against the minor claiming against such subsequent vendees. 

5. A suit brought by such minor upon her marriage, and subsequent to her 
action for the land, for the recovery of the part of the money obtained 
by her father from the sale sought to be set aside, and loaned out in 
her name, is not an act to which the law will attach as an effect the 
ratification of or an estoppel against denying the validity of the subse- 
quent conveyance by her father. 

6. Facts held not to constitute an equitable estoppel. 


APPEAL from Navarro. Tried below before the Hon. 
Francis B. Wood. 

This is an action of trespass to try title, tried at the 
November term of the court, 1872. 

A jury was waived, and a statement of facts, of which 
the following is the substance, was submitted to the court: 

In June, 1870, T. J. Jackson, of Navarro county, after 
giving property to the elder children, divided the home- 
stead tract between his two youngest daughters ; to Mrs. 
Fewell, the eldest, giving twenty-six acres, and to the 
younger, Martha, then an infant and unmarried (the 
plaintiff here), he gave forty acres, upon which was the 
dwelling house and nearly all the improvements, execu- 
ting deeds for said tracts. 
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Shortly after this conveyance, the citizens of Corsicana 
contracted with the H. & T. C. R. W. Co. to give them 
six hundred and forty acres as a bonus to induce them to 
locate a depot at that place. The Jackson land was lying 
within the tract desired by the company, and a commit- 
tee, Messrs. Beaton and Kerr, defendants in the suit, who 
were appointed by the citizens of Corsicana to buy up the 
land, proposed to Jackson to purchase the land from 
him. On being notified of Jackson’s conveyance to his 
two daughters—one married, the other a minor—they 
purchased the married daughters’s land for $1500 gold. 
They offered Jackson the sum of $1000 for Martha’s (the 
minor) land, but she was unwilling to accept such a 
sum—land all around selling at a higher rate. Jackson 
thereupon ignoring his deed to Martha, which he had 
neglected to place upon record, at the request of the 
committee made a title in his own name direct to ‘‘ Groes- 
beck and others,’’? who having examined into the case 
received Jackson’s title, and to strengthen it—the prop- 
erty having originally been community—took title from 
all the living heirs, except Martha, from whom or 
in whose name they obtained no title whatsoever, and 
against whom they seek to hold. 

Jackson then received from the committee $1000, of 
which $600 was loaned to J. R. Loughridge and wife in 
his daughter’s (Martha Jackson, now Thomas) name. 

The committee, Beaton and Kerr, after Jackson made 
the conveyance to Groesbeck, took possession of Martha 
Jackson’s land and sold all the out-buildings, fence, 
etc., for $300 gold, which they appropriated, and then 
turned over the land to defendants, Groesbeck and 
others. : 

In October, 1871, Martha, still a minor, married J. A. 
Thomas, one of the plaintiffs, and immediately instituted 
this suit, praying for a writ of possession of her place, 
and asking for a rescission of the contract made by her 
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father, and for an account to be stated between the com- 
mittee and herself. 

The committee who sold the improvements came inand 
disclaimed all interest in the suit. The following month, 
after this suit was instituted, the plaintiffs brought suit 
against Loughridge for the money loaned in her name. 
Loughridge pleaded that the suit against Groesbeck, etc., 
for the land was an election, etc., but afterwards paid a 
portion of the money. 

Upon these facts the court gave judgment for the de- 
fendants, and Thomas and wife appealed. 


E.. A. Simpkins, for appellants. 


Peeler & Fisher, also for appellants, cited 25 Texas 
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cited 4 J. J. Mon., 573, Hughes v. Eston ; 12 Johns., 535, 
Verplanck v. Sterry; 1 Johns. Ch., 240, Souverbye v. 
Arden. 


Moore, Associate Justice.—The failure to record, 
and subsequent destruction of the deed of Jackson to ap- 
pellant Martha V. Thomas, if there had been a legal de- 
livery of it, which we must infer from the language of the 
statement of facts, certainly neither divested her of the 
title or interest in the land conveyed to and vested in her 
by the deed nor authorized its subsequent sale by Jack- 
son to the appellees, who are admitted to have been fully 
informed, before the payment of the purchase money and 
the delivery of the deed under which they claim, of the 
prior conveyance by Jackson to the appellant, Mrs. 
Thomas. 

It seems probable from the record that the deed to ap- 
pellant, Mrs. Thomas, was made by her father in con- 
nection with deeds executed to his other children for the 
purpose of a partition or settlement of their community 
rights as heirs of their deceased mother, and that the di- 
vision or settlement thus made was acquiesced in and sat- 
isfactory to all parties interested in the land ; and conse- 
quently, after this settlement and the execution of the 
- deed to her by her father in pursuance thereof, Mrs. 
Thomas was the sole and exclusive owner of the land in 
controversy. But even if it is conceded that the deed 
from Jackson is inoperative in respect to the interest of 
his other children in the cammunity estate of his de- 
eeased wife, it could not affect the result of this case on 
the present appeal. For, if the deed from her father had 
no greater effect, it certainly conveyed to Mrs. Thomas 
his community interest in the land; and if the appellees 
acquired the interest of the other heirs in the mother’s es- 
tate, unless by some subsequent act she has parted with 
her interest, or has estopped herself from demanding it, 
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she should have recovered the one-half which still would 
have passed to her by the deed of her father, and her pro- 
portional part of the other half as an heir of her deceased 
mother. 

It is scarcely necessary to say that the mere fact that 
her father invested a portion of the money received by 
him in consideration of his sale and conveyance to appel- 
lees of the land, which, as they well knew, he had pre- 
viously conveyed to his daughter, then a minor, and for 
which they only got an apparent chain of title by the 
withholding from record and unwarranted destruction of 
his previous deed, cannot bar or conclude appellants from 
a recovery. Obviously, then, the judgment must be re- 
versed, unless appellants, by bringing suit for that portion 
of tiie money received by Jackson in consideration of his 
conveyance to appellees, which he invested for his daugh- 
ter’s benefit, and in her name, have ratified the convey- 
ance of her land to appellees, or estopped her from deny- 
ing the validity of the deed or that she had ratified it. 

As appellees were fully informed of all the facts and 
circumstances in connection with the title to the land pre- 
vious to the payment for it and the conveyance to them 
by Jackson, and as none of the parties connected with 
the transaction have been imposed upon, deceived, or mis- 
led in any way by the acts or declarations of Mrs. 
Thomas, or induced thereby to purchase or pay for the 
land, there is not the slightest ground to hold that'she is 
estopped from denying the original validity of appellees’ 
deed. And as the present suit was brought two days be- 
fore that for the recovery of the money, which is the sole 
ground upon which either an estoppel or ratification is 
claimed, and appellees were thereby informed appellants 
not only did not ratify the sale to them, but controverted 
its validity and sought a recovery of the land on this 
ground, though proffering at the same time to account 
for so much of the money paid Jackson as they had re- 
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ceived, it certainly cannot be claimed that there was any 
intent or purpose on the part of appellants to ratify a 
transaction which was the sole occasion of their suit, and 
against which they were seeking the protection and aid 
of the court. And there is as little reason to suppose 
appellants had, or appellees themselves believed that they 
intended, by the suit brought two days afterwards for 
money which, in view of all the facts, they alone had the 
legal right to sue for, and which, as alleged in the petition 
in this case, they were, if collected, willing to account, 
to ratify the conveyance to appellees, and thereby pre- 
clude a recovery in the suit just brought, waive the claim 
for the large damages charged to have been done to the 
premises, and accept $600 for property which had been 
recently sold for $1000. 

If there was, by this second suit for the money or the 
receipt of that part of it which appears to have been 
paid since its commencement, a ratification of the deed to 
appellees, it is not by reason of the intent or purpose of 
the: parties to ratify and confirm an act done without 
authority, which is usually and ordinarily essential to its 
validity, but it is by reason of a conclusion of law from 
the act done, irrespective of its object or purpose, which 
holds it to operate asa ratification. In other words, par- 
ties by their acts, irrespective of the intent and purpose 
with which they are done, will be held to have estopped 
themselves from denying that they have ratified the doing 
of the matter or thing by which they were not otherwise 
bound. Does the law impute such a conclusion to the 
acts of appellants, relied upon in this case? We think, 
unquestionably, it does not. It is a well recognized and 
essential element of an equitable estoppel that the act or 
admission relied upon to have this effect must appear to 
have had a direct or immediate influence upon the party 
asserting it. There must be wrong on the one side, and 
injury suffered or to be apprehended from such wrong by 
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the other. If no injury has been suffered or can be ap- 
prehended from the act in question by the party setting 
- it up, he cannot rely upon it as an estoppel, whatever 
may be its effect upon others, or whatever may be said of 
it in morals. The receipt of the money in question by 
appellants has been the inducement or occasion of no act 
or thing done by appellees, nor does it appear that they 
have suffered any injury thereby, or have reason to ap- 
prehend any in future. 

When appellees received their deed they were advised 
of the invalidity of their title, and took, as their security, 
the covenant of warranty of their grantor, and if he is 
responsible and can make it good, as to which the record 
is silent, they are not injured by his settlement upon or 
gift to his danghter of a portion of the money paid him. 
But if their grantor is insolvent, and they have an equita- 
ble right, on the failure of their title, to the money paid 
for the land superior to that of appellants, it must be ad- 
mitted, as the legal title of the note on which suit is 
brought against Loughridge is in them, its mere collec- 
tion, if they are willing to an equitable account—which, 
of course, the court may require—will not injure appel- 
lees, and should not be held to give them title to land for 
which they have no valid or legal conveyance. We deem 
it, however, proper to say, if appellees have in equity 
any claim or demand upon the money paid by the com- 
mittee on behalf of the citizens of Corsicana, who, in fact, 
purchased and paid for the land, it is subject to appel- 
lants’ claim for damages done to the land by these parties, 
and upon this basis appellants in their petition proffer 
to account. And that this may be done, as wellas to en- 
able the parties to present such other equitable or legal 
rights of action or defense as they may be entitled to 
assert, the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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A. BLEeDsort vy. THe INTERNATIONAL RAILROAD 
CoMPANY. 


1. A mandamus will issue only when the duty to be performed is ministerial 
in its character; and when the duty is imposed upon the officer requiring 
the exercise of judgment or discretion, a mandamus will not lie. 

. The word ‘‘ ministerial,” when applied to an official act, has reference gen- 
erally to an act done under authority of a superior ; and in this sense it 
could never apply to the chief executive wita respect to anything re- 
quired by the legislative authority. 

3. The act of countersigning and registering the bonds by the Comptreller 
contemplated by the charter of the International Railroad Company was 
not a mere clerital or ministerial duty, but it was the duty of the Comp- 
troller, as well as of the Governor, to see to it that the proper and neces- 
sary work to be done by the company before the bonds could issue under 
the law had been performed. 

4. The District Court has not the power or authority under the Constitution 
to compel an officer of the Executive Department of the government to 
perform an official duty. 

. Under the former Constitutions the supreme executive power was vested 
in the Chief Magistrate; under the present Constitution it is vested in the 
entire body of magistracy composing the Executive Department, with 
the powers of each separately defined. 


cas) 


ou 


APPEAL from Travis. Tried below before the Hon. 
J. P. Richardson. 

On the fifth day of August, 1870, a special act was 
passed by the Legislature of the State of Texas entitled 
*‘An act to incorporate the International Railroad Com- 
pany, and to provide for the aid of the State of Texas in 
constructing the same.’ The Governor of the State 
neither approved the bill nor returned it to the house in 
which it originated, and the same became a law by reason 
of executive non-action within the constitutional period. 
So much of that act as is necessary to a proper under- 
standing of this case is set forth in the opinion. 

On the eighteenth of November, 1873, the International 
Railroad Company brought suit in the District Court of 
Travis county against A. Bledsoe, Comptroller of the 
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State, alleging that, under the terms of its charter, the 
International Railroad Company was organized and pro- 
ceeded with the construction of its road, and on the 
twenty-fifth of November, 1871, the president of the road 
notified the Governor of Texas, in writing, that fifty-two 
miles thereof had been completed, and thirty-three other 
miles graded and prepared for the iron, and formally of- 
fering fifty miles of said railroad for inspection ; that an 
appointment of inspectors was made December 2, 1871, 
and their reports submitted on the eleventh and thirteenth 
of December, 1871, showing that in the construction of 
fifty miles the company had fulfilled the requirements 
of the charter ; that on the twenty-second of April, 1872, 
the Governor transmitted to the Treasurer three hun- 
dred one thousand dollar bonds, as provided for in said 
charter, requesting the signature of that official to each of 
them, and that he, after signing them, turned them over 
to the Comptroller to be countersigned and registered ; 
that on the fourteenth of March previous, two hundred 
similar bonds had, in like manner, been transmitted ; that 
these bonds were returned by the Comptroller to the Gov- 
ernor without being ‘‘countersigned and registered,’’ and 
his reasons for non-action stated. 

The company prayed for a decree directing that a per- 
emptory mandamus be issued to A. Bledsoe, command- 


ing him, as Comptroller of the State, to countersign and 
register and return to the Governor the five hundred 


bonds transmitted to him by the Governor through the 


Treasurer, and for general relief. 

On the seventh of February, 1873, the defendant, 
Bledsoe, appeared and demurred generally and specially 
_ to the petition, assigning as special causes of demurrer, 
among others, the following: 

‘*1. That it was in effect a suit against the State. 

‘*2. The Comptroller cannot be compelled to exercise 
his official discretion in any particular way.”’ 
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Bledsoe further answered, specially setting out at 
length that the passage of the act of incorporation was 
procured by means of fraud, bribery and corruption, and 
was therefore null and void; that the act was not read in 
each house of the Legislature on three several days, as 
required by the Constitution, unless in case of great 
emergency. He also filed a general denial. 

On February 8, 1873, plaintiff excepted generally to 
the answer of defendant, and on the same day filed an 
amended petition. 

On the eighth of March, 1873, defendant filed also an 
amended answer, alleging that the plaintiff, its agents and 
employés, procured the passage of the act of incorpora- 
tion by promising and paying to various members of the 
Legislature large sums of money as an inducement for 
their votes upon the act, and the said members were 
thereby unduly influenced, and under such influence did 
vote for the passage of said bill; and that therefore the 
act was void. 

On March 9 the company filed motion for a peremptory 
writ of mandamus, and on the same day the court rem 
dered its decision on the various demurrers, overruling 
all of defendant’s demurrers, and also the exception of 
petitioner to defendant’s first plea in bar, and sustaining 
petitioner’s exceptions to the other plea, to which rulings 
both parties excepted. 

On March 9, 1873, the Attorney-General filed a plea of 
intervention in the name of the State, which, upon demur- 
rer and exceptions of petitioner, was dismissed. Excep- 
tions taken to this action of the court were abandoned in 
this court, and this court requested by the Attorney-Gen- 
eral to dismiss intervenor’s appeal. Other:orders and 
proceedings were had, which are not material to be no- 
ticed, and on the third day of July the cause cdme on for 
trial. Defendant moved for a continuance, which was 
overruled and atrial had. Judgment was rendered for 
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plaintiff, commanding the Comptroller to countersign and 
register the five hundred bonds specified. 

Defendant on the same day moved for a new trial on 
various grounds, which was overruled, and separate ap- 
peals taken to the Supreme Court by the defendant and 
intervenor. 

The errors assigned by Bledsoe were— 

‘1, The overruling defendant’s application for a con- 
uance. 

**2. The overruling defendant’s demurrers. 

**3. Error of the court in all its rulings adverse to 
defendant, as shown by bills of exception. 

‘*4, Error of the court in overruling the motion for a 
new trial.”’ 

The bonds were signed by the State Treasurer, and de- 
livered by him to the State Comptroller on the twenty- 
fourth of April, 1872. 

The reasons assigned by Comptroller Bledsoe for re- 
turning the bonds to the Governor without their being 
countersigned and registered were stated in his letter ac- 
eompanying them. No objection seems to have been 
made to the performance by the company of the obliga- 
tions imposed by the charter, but the Comptroller ex- 
pressed a doubt as to the power of the Legislature to im- 
pose on him the duty of levying a tax to meet the liabili- 
ties growing out of the issuance of the bonds. He 
expressed his desire to have a legislative interpretation of 
the company charter at the next session, and based his 
refusal to countersign and register the bonds chiefly on 
the fact that he believed it would impose on the people a 
burden of ruinous taxation. 

The case was submitted to the jury with instructions to 
return a verdict upon two special issues, in response to 
which the following verdict was returned : 

“1. We, the jury, find the allegations of the plain- 
tiff s petition to be true. 
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“2. We, the jury, find the allegations of fraud not 
true.”’ 

The briefs filed in this cause were able and exhaustive 
upon several points not discussed or decided in the opin- 
ion ; the discussion of these points in the briefs is there- 
fore omitted. 


Wm. Alexander, Attorney - General, for appellant.— 
If the Legislature ifself cannot tax us for any other 
than a public use; if it has no constitutional power to 
levy a tax to make a present; if the parts of the char- 
ter pointed out-are null and void, and if neither it nor 
any other statute, public or private, levies the requisite 
tax, what power has the comptroller to countersign, etc., 
and to assess? What right has the company to a man- 
damus to compel him to countersign, etc., and to ‘assess 
without a levy ? 

A mandamus does not lie, even in a court that has 
original jurisdiction, to compel any officer to do against 
his judgment and will any act involving an exercise of 
official discretion. (Arbery v. Beavers, 6 Texas, 457; 
Commissioner General Land Office v. Smith, 5 Texas, 471.) 

No authority has been adduced, and none is believed 
to exist, showing that it is competent for the Legislature, 
under our Constitution—its chief power of attorney—to 
create an artificial person (see ‘I'he State v. The 8. P. R. R. 
Co., 24 Texas, 121) and vest it with privileges in deroga- 
tion of common right, which it could not confer upon a 
citizen. 


Geo. Clark, Attorney-General, also for appellant, con- 
tended that neither the District Court of Travis county 
nor any other court ean compel one of the heads of the ex- 
ecutive department to perform an official duty, no matter 
what the duty may be, or in what manner it may be de- 
volved, citing Houston Tap and Brazoria Railroad v. Ran- 
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dolph, 24 Texas, 317; Section 1, Article 11; Section 7, 
Article 5; Section 1, Article 4, State Constitution; and 
argued that the Constitution of Texas differed in this 
respect from most of the other States in which the su- 
preme executive power was vested in the Governor alone. 
(Dennett, Petitioner, 32 Maine 508; Mauran v. Smith, 8 
Rhode Island, 192; State v. The Governor, 1 Dutcher, 
N. J., 381; Law v. Towns, Gov., 8 Ga., 360; Hawkins v. 
The Governor, 1 Ark., 570.) 

It will thus be seen that the case of the Houston Tap 
and Brazoria road stands not alone as a bright star in 
the legal firmament, and that, although it has advanced 
the principle to a point beyond the others, the advance 
was made with cautious step, and that it rests upon a 
foundation of solid constitutional principle which cannot 
be shaken. 

All those authorities, Federal and State, which hold a 
doctrine adverse to that contended for in argument, when 
examined, are found to turn back to and rest upon the 
famous case of Marberry v. Madison. What did the 
court decide in that case? Nothing except that it had 
no jurisdiction. If there was no jurisdiction, how could 
it be rightfully determined whether a mandamus could be 
awarded in a supposed case ¢- Does it not present a strange 
anomaly for a judge to say he has not jurisdiction, and 
still declare what a court might or would do if it had? 
The rule was discharged in that case for a want of juris- 
diction; and while the opinion should be justly esteemed 
for its reasoning, its force and authority as precedent 
cannot be invoked, for it never had any. Its enunciations 
are not applicable to the case at bar, on account of the 
difference between the Federal Constitution and that of 
the State of Texas, in designating and constituting the 
executive department. The court will bear in mind that 
the doctrines announced in that opinion met with marked 
disfavor among the fathers who had made the Constitu- 
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tion, and who were disposed sedulously to guard it from 
infraction. We have Mr. Jefferson’s authority for saying 
that if the Supreme Court had granted a mandamns in 
that case, he should have regarded it as trenching upon 
his appropriate sphere of duty; that he had instructed 
Mr. Madison not to deliver the commission, and that he 
was prepared, as President of the United States, to main- 
tain his own construction of the Constitution, with all 
the powers of the government, against any control that 
might be attempted by the judiciary in affecting what he 
régarded as the rightful powers of the Executive and 
Senate within their peculiar departments. (Jefferson’s 
Works, Vol. 4, pp. 75, 317, 372.) 

But the argument is brought forward that for every 
right there must be a remedy, and the idea seems mon- 
strous to some that the official action of an every-day of- 
ficer like the Comptroller is not subject to judicial con- 
trol. It is urged that a citizen may be wronged by a 
decision of the Comptroller, and that government is a 
failure which does not secure him redress by judicial in- 
vestigation and determination. Counsel fails to see any 
force in the argument. Certain duties are assigned to the 
judiciary, and yet who is so bold as to say that no citizen 
is ever wronged by their decision? Not because judges 
are corrupt, but because they are men just as the Comp- 
troller is. Is not the latter officer vested necessarily with 
powers yuasi-judicial, and does he not pass judgment 
every day upon the rights of citizens, and from his judg- 
ment there is no appeal? The same power put him there 
that placed the judges upon the bench—with this advan- 
tage in favor of the Comptroller, that in his case the 
power was exercised direct, while with the judges it is ex- 
ercised in a manner indirect. The duties of the Comp- 
troller are now and have been well defined in the Consti- 
tution. That of the judges is also well defined. Are the 
latter selected on account of their supposed peculiar 
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fitness for the discharge of their duties, and the former 
not? : 

II. If the court below had jurisdiction, this was not a 
proper case for its exercise. The duty imposed by the 
act in question necessarily required on the part of the 
Comptroller an exercise of discretion or judgment, and a 
mandamus will not lie to control it. When the act to be 
done involves discretion in determining whether the duty 
exists, it is not to be deemed merely ministerial. (Com- 
missioner v. Smith, 5 Texas, 471; Board v. Bell, Dallam, 
366; 7 Cranch, 504; 6 Wheat., 598; 11 Peters, 524; 14 
Peters, 497; 6 Howard, U. S., 92, 100, 101, 102.) 

- It is admitted that upon a casual glance at Section 9 of 
the act, set out at length in the statement of the case, it 
would seem that the Comptroller had nothing to do but 
to “‘countersign and register’ the bonds. But a critical 
examination manifests that the duties devolved upon him 
are of an extraordinary character. The section hardly 


‘admits of the construction that it became the duty of the 


Governor, Treasurer and Comptroller, immediately after 
the act became law, to have the whole amount of the 
bonds engraved, signed, countersignedjand registered, 
and deposited with the Governor, to be by him delivered 
to the company at stated times upon the completion of 
each section. The Governor is hardly the proper custo- 
dian of the bonds of the State, and the section itself 
draws a distinction between the issuance and delivery of 
the bonds. It provides ‘“‘that no bonds under this act 
shall be issued to said company until it, shall have com- 
pleted at least twenty miles of said railroad, where- 
upon said bonds shall be issued and delivered for the 
amount of said railroad, and thereafter for every ten 
miles, according to the terms of said charter.”’ 

The delivery must be made by the Governor, but who 
issues the bonds? Not the Governor alone, for he is in- 
capable of performing this act alone. The issuance must 
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be performed by all three officers, by affixing to the © 
bonds their proper official signatures, but this issuance 
shall not take place until twenty miles of said road are 
completed. How completed? According to the terms of 
the charter—that is, ‘‘ina thorough and substantial man- 
ner.”’ Who is to determine this fact? The Governor 
alone? The law does not say so, and it would seem a 
singular construction to hold that the Comptroller and 
Treasurer were mere figure-heads and must perform this 
important official duty upon the ipse dizit of the Gov- 
ernor, when the law is entirely silent upon this point. I 
take the true meaning and intent of the section to be that 
the law having provided that no bonds were to be issued 
until the completion of twenty miles of the road in a 
thorough and substantial manner, the officers charged 
with the duty of issuance must determine the question 
each for himself as to whether twenty miles had been 
completed, and, if so, whether in a thorough and sub- 
stantial manner, before affixing his signature. If so, 
the discretion and judgment devolved upon each is 
clear. : 

It may be contended, that the law having provided a 
mode in which these facts were to be ascertained, the 
sworn statement of the chief engineer of the company, 
together with the sworn report of the inspecting officer 
of the State, were conclusive, and neither the Governor 
nor Treasurer had authority to gainsay or go behind them. 
A contingency can easily be concieved wherein such re- 
sult would not ensue. Suppose the sworn reports to the 
contrary, notwithstanding the Governor should ascertain 
that twenty miles of the road had not been completed, or 
that the work was defectively done, and that through 
corrupt influence sworn reports were obtained, would 
he be authorized to deliver bonds? The determination 
partakes necessarily of a judicial character, involving 
questions both of law and fact. While the law pre- 
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scribes the evidence upon which a determination is to be 
had, it does not exclude other evidence, cumulative or 
rebutting. 

Again, the Comptroller is intrusted with a large discre- 
tion as to the amount of tax to be raised each year in or- 
der to meet the payment of the semi-annual interest and 
to provide two per cent. as a sinking fund. Suppose 
these bonds are required to be issued all at once, and de- 
posited with the Governor, how is the Comptroller to 
know what number of bonds have been delivered to the 
company, and what amount of tax is necessary? It may 
be answered that the Governor will inform him from time 
to time, but the law makes no such provision. Is it not 
clearly within the purview of the act that the Comptrol- 
ler is to countersign and register such number of bonds 
as might from time to time become necessary, and that 
with the countersigning, registering and issuance of each 
batch he should immediately take steps to have a suffi- 
cient tax assessed and collected to meet the interest and 
sinking fund? How else is he to know the amount of 
tax necessary? And yet it may be contended that he 
must perform this important duty without inquiring as to 
whether the company had complied with its charter or 
not. Sufficient discretion is vested in him to enable him 
to bankrupt the people of the State by the assessment 
and collection of an onerous tax (if such proceeding is 
constitutional), and yet no discretion is given him to en- 
able him to determine whether any tax is necessary at 
all. This would seem an absurdity. The law contem- 
plated that he, as well as the others, but he especially, 
should determine when the company was entitled to its 
bonds, and the proper amount it was entitled to upon 
each application, and no court has authority to say that 
his determination was wrong, and to control the disere- 
tion with which he is vested. 
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Walton, Bell and Pease, for appellee.—The law vests ° 
in the Governor the discretion and judgment to decide 
when the defendant is entitled to these bonds. This dis- 
cretion and judgment has been exercised by the Gov- 
ernor, who has issued the bonds and done everything in 
his power towards a delivery of them to the plaintiff. 

The State is not in default, and the plaintiff has no oc- 
casion to sue her. 

The plaintiff has no cause of complaint against any 
one but the defendant for his failure to perform the mere 
clerical or ministerial duty of countersigning and regis- 
tering the bonds—a duty in regard to which nothing is 
left to his discretion or judgment. 

The plaintiff is without remedy under our laws unless 
a mandamus can be obtained to compel the defendant to 
perform the ministerial duty of countersigning and regis- 
tering these bonds. 

The authority of the District Court to issue a man- 
damus in a case like the present one is sustained by re- 
peated decisions of this court. 

In support of that authority we refer to the case of 
Commissioner of the General Land Office v. Smith, 5 
Texas, 471, in which Judge Wheeler says: ‘‘ The practice 
of resorting to this proceeding against this officer, and to 
enforce the performance of thi¢ particular duty, is be- 
lieved to have had its origin almost as early as the creation 
of the office itself, and to have been continued without a 
question as to its legality down to the present time. (2 
Texas, 581.) But the right to this writ in a case like the 
present rests upon other authority than the practice of 
the courts. By a statute of the Congress of the Repub- 
lic, approved twenty-fifth of January, 1841 (5 Statutes, 
84, Sec. 9), it was enacted that ‘all writs of mandamus 
sued out against the heads of departments or bureaus 
of the government shall be made returnable before the 
District Court at the seat of government.’ It is well 
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known that this statute was adopted in consequence of a 
practice then prevailing of calling upon the Commissioner 
of the General Land Office, by process from the courts of 
remote counties, to show cause against the issuance of 
this writ in cases like the present in such distant counties. 
This act clearly recognizes the right to obtain the writ at 
the seat of government; and it must, moreover, be re- 
garded as a legislative recognition of the legality of the 
practice then existing of employing this writ as a private 
remedy, for it was its use in practice as such which the 
Legislature undertook to regulate. The use of the writ 
as a private remedy seems to be comformable to modern 

practice,’ And he refers to 3 Howard, 100. 

_ In the same case Judge Wheeler says: ‘‘It has been, 
however, by a series of decisions of the Supreme Court of 
the United States, decided that a mandamus will issue to 
an officer of the government only when the duty to be 
performed is ministerial in its character; but that when 
there is imposed upon the officer by law a duty requiring 
the exercise of judgment or discretion, a mandamus will 
not lie to control the exercise of that discretion.’’ (12 
Pet. R., 524, 609; Id., 497; 7 Cranch, 504; 6.Wheaton, 
598; 6 Howard, 92; Board of Land Commissioners v. 
Bell, Dallam, 366.) 


‘* Respecting the general rule, there does not appear to 
have been any question. But the difficulty has been in 
making its application to particular cases, and determin- 
ing in such cases what acts are to be considered as minis- 
terial and what not. The distinction between ministerial 
and judicial and other official acts seems to be, that 
when the law prescribes and defines the duty to be per- 
formed with such precision and certainty as to leave 

*nothing to the exercise of discretion or judgment, the act 
is ministerial ; but when the act to be done involves the 
exercise of discretion or judgment in determining whether 
the duty exists, it is not to be deemed merely ministerial.”’ 
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We refer also to the case of Meyer v. Carolan, 9 Texas, — 
252, in which Judge Lipscomb says: ‘‘It was said by 
this court, in discussing the grounds on which a man- 
damus could issue, ‘it is an undoubted principle of law 
that this writ will not issue against a public officer un- 
less to compel the performance of an act clearly defined 
and enjoined by law, and which is therefore ministerial 
in its nature, and neither involves any discretion nor 
leaves any alternative.’ (Glasscock vy. Commissioner of | 
General Land Office, 3 Texas, 53; 12 Peters R., 524; 14 
Peters R., 514; 3 Howard, 100.) The same rule is laid 
down by the court in Cullum’s Administrator v. Latimer, 
4 Texas, 329.’ And he then quotes at considerable 
length the foregoing opinion of Judge Wheeler. 

In Horton v. Pace, 9 Texas, 81, the court does not 
question the right to issue a mandamus in a proper case, 
but the writ is refused because it is sought to compel an 
officer to do an act in violation of a statute, and because 
the facts do not show a necessity for the survey sought 
by mandamus. 

We also refer to Stewart v. Crosby, 15 Texas, 546, in 
which appellant had prayed for an injunction restraining 
the defendant (Commissioner of General Land Office) 
from issuing patents to Catlett & Johnson, who were 
made defendants; and also prayed for a mandamus to 
compel Crosby to issue patents to plaintiff. Catlett & 
Johnson answered and prayed for a mandamus against 
Crosby to compel him to issue patents to them. The 
first mandamus was refused, and the last one was 
issued by the District Court. This judgment was af- 
firmed, the opinion having been delivered by Judge 
Wheeler. 

In McClelland v. Shaw, 15 Texas, 319, Judge Wheeler 
does not question the principles contended for, but re- 
fuses the mandamas because the party was not entitled 
to the right he claimed. 


eS wae aes enroeenn 
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In. Puckett v. White, 22 Texas, 563, Judge Wheeler 
lays down the same principles. 

In Durrett v. Crosby, 28 Texas, 694, Judge Moore 
says: ‘There is no principle more firmly settled on 
reason and authority than that a mandamus will not 
issue tc compel a public officer to perform an act unless 
it be clearly enjoined and defined by law, and therefore 
ministerial in its character, and involves neither the exer- 
cise of discretion nor leaves any alternative.’ 

In Tabor v. Commissioner of General Land Office, 29 
Texas, 520, Judge Smith lays down the same principles. 

In the case of the Houston and Great Northern Rail- 
road Company v. Kuechler, Commissioner of General 
Land Office, 36 Texas, 382, a mandamus was issued 
against the Commissioner to compel him to issue land 
certificates under ‘‘An act to encourage the construction 
of railroads in Texas by donations of land,’’ and the 
court quotes the above cases with approval. 

In opposition to this array of authorities, the appellant 
will probably rely on the cases of Hosner v. De Young, 
1 Texas, 769, and League v. De Young, 2 Texas, 500, and 
Marshall v. Clark, 22 Texas, 23, in each of which there 
is an intimation that these particular cases are in effect 
suits against the State, which cannot be sued without its 
consent. It will be observed, however, that the decision 
in neither of these cases was placed on that ground solely. 
The two first were applications for a mandamus against 
a county surveyor to compel him to make surveys upon 
what are commonly known as ‘‘fraudulent certificates,”’ 
upon which he was prohibited to make a survey by ex- 
press statute. ‘ 

The opinion in both of these cases is really and mainly 
placed upon the grounds that the law had given the par- 
ties another remedy, which they had neglected to avail 
themselves of, and that the surveys sought to be enforced 
by mandamus were expressly prohibited by statute. In 
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the last case the decision was also really and mainly 
placed upon the ground that the act was not defined and 
enjoined by law, and that there was no authority of law 
for doing the act for which the mandamus was asked. 

The decisions of this court since these cases show that 
it has never considered them as having the effect con- 
tended for by appellant. 

The Supreme Court of the United States certainly does 
not consider them as having that effect. For in the case 
of Davis v. Gray, 16 Wallace, 203, which was an injunc- 
tion granted by the United States Circuit Court of Texas 
restraining the Governor and Commissioner of the Gen- 
eral Land Office of Texas from issuing patents on surveys 
made within the reservation granted to the Memphis and 
El Paso Railroad Company, the court say, ‘‘ that mak- 
ing a State officer a party does not make the State a party, 
although her laws may prompt his action, and she may 
stand behind him as the real party in interest. That a 
State can be made a party only by shaping the bill ex- 
pressly with that view, as where,” etc., and it is well 
known that that court is governed by the decisions of the 
highest State court in cases that arise under the laws of 
the State. 

In support of the plaintiffs right to a mandamus in this 
case we also refer to the following cases in the Supreme 
Court of the United States, and in the Supreme Courts of 
other States of the Union, in which it has been held that 
a mandamus would be granted against public officers in 
cases similar to this: 1 Cranch, 137; 12 Peters, 526; 5 Ohio 
State, 529; 23 Missouri, 353; 4 Minnesota, 309; 7 Ohio 
State, 372; 5 Hamilton, Ohio, 358; 8 Monroe, Ky., 440; 
14 Arkansas, 687; 10 Wisconsin, 518; 6 Ohio State, 318; 
4 Michigan, 27; 12 Ohio, 54; 3 Indiana, 452; 19 Barbour, 
472; 23 Barbour, 339; 1 Selden, 65; 15 Barbour, 529; 12 
Barbour, 607; 4 Hill, 634; 41 Maine, 15; 17 Howard, 275; 
The People v. Secretary of State e¢ al., 58 Illinois, 90. 
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Nor is the case of the Houston Tap and Brazoria Rail- 
way Company v. Randolph, 24 Texas, 317, an authority 
against appellee’s right to a mandamus in this case. The 
mandamus prayed for in that case was refused mainly 
upon the insufficiency of the petition. It did not, as the 
court held to be necessary, clearly appear that the appli- 
cant had a clear right to the thing demanded, and that it 
was the plain duty of the officer to do the act required of 
him. Indeed, it was obvious from the charter and the 
facts of the case that the plaintiff was not entitled to the 
loan from the school fund which was demanded. 

The court also refused the writ because the act which it 
was sought to force the Treasurer to perform was not 
only official, but required the exercise of his judgment as 
an officer, and involved important questions of law as well 
as fact, which are enumerated and commented on in the 
opinion of the court. When this case is properly under- 
stood, it certainly does not warrant the conclusion that 
the court entertained the slightest intention of annulling 
its own former decisions, as well as those of England and 
every court in America, that a public officer may be re- 
quired by writ of mandamus to perform a purely minis- 
terial duty, positively required by law, and involving 
neither official judgment nor discretion. When considered 
in connection with the facts of the case and the grounds up- 
on which it was decided, the force and pertinency of the 
comments upon the general dictum and principles of law 
in respect to mandamus can be readily perceived and are 
appreciated. 

In one particular, however, this case is a strong author- 
ity in favor of appellee. It holds that the warrants 
issued by the board of school commissioners to the rail- 
road company applying for a loan are conclusive that it 
had done the work required by law, and was free from 
any adverse claim. So in the present case, the action of 
the Governor conclusively determined the performance of 
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the acts by reason of which appellant was entitled to the © 
bonds. The transmission of the bonds, after being signed 
by the Governor and Treasurer, to appellee was conclusive 
as to him of appellant’s right to them, and left nothing 
open for his determination, and nothing for him to do 
beyond the mere ministerial duty of countersigning and 
registering them as matter of security and protection of 
the State against forgeries or fraud. 


J. W. Ferris, Specrat Justice.—This case is brought 
here by an appeal from the judgment of the District Court 
of Travis county awarding a peremptory mandamus 
against the appellant, A. Bledsoe, Comptroller of the State 
of Texas, and commanding him to countersign and regis- 
ter five hundred State bonds, calling for one thousand dol- 
lars each. 

The action is based upon an act of the Legislature of 
this State, passed August 5, 1870, entitled, ‘‘ An act to 
incorporate the International Railroad Company, and to 
provide for the aid of the State of Texas in constructing 
the same,’’ and moré particularly upon the 9th Section 
thereof, which is as follows: 

‘*Sxrc. 9. In order to secure and promote the rapid con- 
struction of said railway, and thereby afford cheap and 
necessary facilities for emigration into the State, as well 
as speedy communication between the northeastern and 
southwestern boundaries, and with the Eastern and 
Northern States, and to meet, as soon as practicable, the 
wants of the people of this State in promoting the settle- 
ment of the vacant lands and development of its resources, 
the State of Texas consents, binds and obligates itself to 
donate, and hereby grants to said company, the bonds of 
the State of Texas to the extent and amount of ten thou- 
sand dollars per mile for each mile of said railroad con- 
structed under this charter; said bonds to be of the de- 
nomination of one thousand dollars each, payable to the 
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company or bearer in thirty years from the date thereof, 
with interest at the rate of eight per cent. per annum, 
payable semi-annually, viz., on the first day of January 
and the first day of July of each year; said bonds 
to have coupons attached for each installment of inter- 
est which may become due—which said coupons shall 
be made payable upon presentation at the city of 
New York, through such agents of the State as the Gov- 
ernor may select and appoint to pay the same; said 
bonds shall be signed by the Governor and the Treasurer 
of the State of Texas, and countersigned and registered 
by the Comptroller, with the seal of the State of Texas 
affixed thereto, and shall be delivered by the Governor to 
the president or such other officer of said company as 
shall be specially appointed to receive and receipt for the 
same, on tke sworn statement of the chief engineer of 
said company, and the written report of such officers. or 
agents of the State as the Governor may have appointed 
for that purpose, that ten miles of said railroad have 
been completed in a thorough and substantial manner ; 
which affidavit and report, together ‘with the receipt for 
said bonds, shall be filed in the office of the Secretary of 
State; provided, that no bonds under this act shall 
be issued to said company until it shall have completed 
at least twenty miles of said railroad, whereupon said 
bonds shali be issued and delivered for that amount of 
said railroad, and thereafter for every ten miles, accord- 
ing to the terms and conditions of this charter. The 
Comptroller of the State shall cause to be assessed a tax 
upon all taxable property, real and personal, in the State, 
and upon all occupations, proportioned to the taxes 
levied by general law on such property and occupations, 
a sum sufficient annually to pay the accruing semi-annual 
interest on said bonds, and two per cent. as a sinking 
fund; which said sum shall be assessed and collected, 
and deposited in the treasury of the State, subject to the 
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order of the Governor, to meet the payment of the inter- 
est coupons and the principal of said bonds as soon as 
- and whenever the same shall become due; provided, that 
no greater tax shall be assessed and collected by authori- 
ty of this section than may be needed from time to time 
to pay said interest and sinking fund.”’ 

In the petition of the appellee it is represented that 
the International Railroad Company is a body politic 
and corporate, created and established under said act; 
that there was granted to said company the right to con- 
struct and own a railroad, and to maintain the same, 
across the State of Texas, and upon a line designated in 
said act; that after being duly organized the said com- 
pany raised the necessary means and completed fifty-two 
miles of railroad and fully equipped the same within the 
time required by said act; that the same was duly re- 
ported to the Governor, who thereupon appointed two 
persons as agents of the.State to examine and report 
upor the work; that it appeared from the sworn state- 
ment of the chief engineer of said company and the re- 
port of said agents that said fifty-two miles of railroad 
work was of a superior quality, and was in full compli- 
ance with the requirements of said act; that thereupon 
the said Governor, under said 9th Section of said act, 
caused five hundred bonds of the State of Texas, each 
for the sum of $1000, to be prepared, the same having 
coupons attached and to run for thirty years; that the 
said Governor signed said bonds, and transmitted them 
to the Treasurer, who also signed them; that when the 
same were transmitted by the Treasurer to the Comptrol- 
ler, he failed and absolutely refused to countersign and 
register the same ; that it was the duty of said officer un- 
der said 9th Section to countersign and register said 
bonds (a copy of one of the bonds and a coupon attached 
being brought into court); that said company has no 
other remedy but that which can be afforded by the writ: 
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of mandamus commanding the said Comptroller to 
countersign and register said bonds, and thereupon a per- 
emptory mandamus is prayed for at the hearing in the 
District Court. 

There were general and special demurrers to the peti- 
tion, and an answer to the merits by the defendant. Af- 
ter the several demurrers were overruled, a trial was had 
on the facts; and upon a jury verdict judgment final was 
rendered against the defendant. There was also an inter- 
vention by the State of Texas, but as the same has been 
abandoned no further notice need be taken of it. 

The questions which first properly come up for consid- 
eration by the court, and which have been fully and ably 

‘discussed by the counsel, arise upon the demurrers, and 
are these: 

1. Does the record present a proper case for a manda- 
mus, considered on general principles 4 

2. Has the District Court the power and authority to 
compel the Comptroller of the State of Texas to coun- 
tersign and register the State bonds ? 

It is unnecessary to give an account of the origin and 
use of the writ of mandamus in England. It has been 
more or less employed in all the courts of America for 
many years, and the principles applicable to its use have 
been much discussed. It is sufficient to say that the 
proceeding by mandamus has for its object the enforce- 
ment of a duty, and that it has ever been regarded as an 
extraordinary remedy, subject to important restrictions. 
A mandamus will issue to an officer of the government 
only when the duty to be performed is ministerial in its 
character ;, and when a duty is imposed upon the officer 
requiring the exercise of judgment or discretion a man- 
damus will not lie. (5 Texas, 478; 12 Pet. R., 524, 609; 
7 Cr. R., 504; 6 Wheat., 598; 6 How., 92.) j 

It was said by Justice Wheeler: ‘‘The distinction be- 

tween ministerial and judicial and other official acts 
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seems to be, that when the law prescribes and defines the ~ 
duty to be performed with such precision and certainty 
as to leave nothing to the exercise of discretion or judg- 
ment, the act is ministerial ; but when the act to be done 
involves the exercise of discretion or judgment in deter- 
mining whether the duty exists, it is not to be deemed 
merely ministerial. (5 Texas, 479.) 

This, perhaps, defines the rule as clearly as it can be 
done, yet it must be admitted that the use of terms. 
handed down from a country where a different govern-* 
ment and different laws obtain is calculated to make it 
difficult of application to particular cases. The word 
‘* ministerial’ has reference generally to an act done un- 
der authority of a superior; and in this sense it could 
never apply to the chief executive with respect to any- 
thing required by the legislative authority. The word 
‘discretion’ strictly applies to but few acts. The Gov- 
ernor has a discretion in the exercise of the pardoning 
power, and sometimes a court in determining the amount 
of a fine; but the instances are few indeed where an offi- 
cer, executive or judicial, in exercising the functions of 
his office is left to act solely at his discretion. ‘‘ The dis- 
cretion of a judge is said to be the law of tyrants.” 
(Bouvier.) Soalso the word ‘‘judgment’’ most generally 
has reference to some determination by a judicial tribu- 
nal. Itis evident, then, that these words are not to be 
used in a restricted sense. Where the line of demarka- 
tion lies between a ministerial act and an act involving 
the exercise of judgment is not always easy to determine. 
In the case of Decatur v. Paulding, 14 Peters, 518, Jus- 
tice Catron said: ‘‘Any sensible distinction applicable to 
all cases it is impossible to lay down; such are the re- 
finements and mere verbal distinctions as to leave an al- 
most unlimited discretion to the court. How easily the 
doctrine may be pushed and widened to any extent, the 
case furnishes an excellent illustration. The process of 
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reasoning adopted by those who maintain the power to 
assume jurisdiction is, that where a right exists by law to 
demand money of an officer and he refuses to pay the 
court can enforce the right by mandamus, and to ascer- 
tain the existence of the right it is the duty of the court 
to construe the law; and if by such construction the 
right is found and the refusal to pay ascertained to have 
been a mistake, then the officer will be coerced to pay 
out the money as a ministerial duty.’’ This reasoning is 
then pronounced an assumption which cannot be recog- 
nized. 

In this case it is contended, that under the 9th Section 
of the act incorporating the International Railroad Com- 
‘pany, the part to be performed by the Comptroller of the 
State, to-wit, countersigning and registering the bonds, is 
a mere clerical or ministerial duty, in regard to which 
nothing is left to his discretion or judgment. There is 
discretion or judgment to be exercised somewhere, and 
by some person or persons ; for it is expressly provided 
‘*that no bonds shall be issued to said company until it 
shall have completed at least twenty miles of said rail- 
road,” etc.; and in the 13th Section of the same act it is 
provided that ‘‘the railroad of said company shall be 
thoroughly and substantially built; its iron rails shall 
be of weight not less than fifty pounds,” ete. It is evi- 
dent that the sworn statement of the engineer and the re- 
port of the agents were intended to furnish evidence only 
upon which the proper tribunal might act. It is said that 
this tribunal is the Governor; but it is difficult to see 
wherein the authority to decide is granted more to him 

than to the Treasurer or Comptroller. The injunction is, 
that ‘‘no bonds shall be issued’’ until a given amount of 
railroad work is completed, whereupon ‘‘ the bonds shall 
‘be issued and delivered,’ etc. Now, there is a separate 
provision requiring that the bonds be delivered by the 
‘Governor to the president of the company after they are 
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executed ; why, then, use the expression ‘‘issued and de- ~ 
livered”’ in this prohibitory clause? If by issued was in- 
tended only delivery, what would prevent the execution of 
the bonds and the accumulation of interest thereon long 
before the determination upon the work and the delivery? 
It is more reasonable to conclude that the prohibition 
of the issuance of the bonds included also their execu- 
tion ; and that, as it is necessary for the Governor, Treas- 
urer and Comptroller to participate in their execution, it 
is the duty of each one to see to it that the proper and 
mecessary work is first performed ; when, if in their judg- 
ment the law should be complied with by the company, 
the proper bonds could be issued, and by the Governor 
‘delivered to the company. The three highest executive 
officers of the State are brought to this work, involving a 
large financial operation, and it is evident that they are 
jointly and severally charged with the duty of protecting 
the interests of the State, involving more than can be 
properly said to be a mere clerical or ministerial duty. 
Again, the act of countersigning and registering the 
State bonds by the Comptroller, as provided for by the 
law in this case, is an official act pertaining to one of the 
principal executive departments of this State, and neces- 
sarily calls for the exercise of judgment. It is believed 
that this position is well sustained by the best authorties. 
In the case of Decatur v. Paulding, 14 Peters, 515, 
which was a proceeding for mandamus against the Secre- 
tary of the Navy of the United States to enforce the pay- 
ment of a half pension fixed by a special law of Congress, 
Chief Justice Taney, delivering the opinion of the court, 
said: ‘‘The duty required by the resolation was to be 
performed by the head of one of the executive depart- 
ments of the government in the ordinary discharge of his 
official duties. In general such duties, whether imposed 
by act of Congress or by resolution, are not mere minis- 
terial duties. The head of an executive department of 
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the government, in the administration of the various and 
important concerns of his office, is continually required 
to exercise judgment and discretion. He must exercise his 
judgment in expounding the laws and resolutions of Con- 
gress under which he is from time to time required to act. 
If he doubts, he has a right to call on the Attorney-General . 
to assist him with his counsel; and it would be difficult 
to imagine why a legal adviser was provided by law for 
the heads of departments unless their duties were re- 
garded as executive, in which judgment and discretion 
were to be exercised.’’ The court cannot ‘‘by mandamus 
act directly upon such officer, and guide and control his 
. judgment or discretion in the matters committed to his 
care in the ordinary discharge of his official duties.”’ 

The same doctrine was distinctly announced in the case 
of Kendall v. The United States, 12 Peters, 610, a leading 
case on this subject. The court then said: ‘‘The man- 
damus does not seek to direct or control the Postmaster 
General in the discharge of‘ any official duty,’ etc. 
And it was held in that case that ‘‘all room for the exer- 
cise of any discretion, official or otherwise, .was shut out 
by the direct or positive command of the law,”’ etc. 

The same principle is still more strongly stated in the 
later case of the United States v. Guthrie, 17 Howard, 
303, when Justice Daniel, in delivering the opinion of the 
court, said: ‘‘It would occur a priori to every mind that 
a treasury not fenced round or shielded by fixed and es- 
tablished modes and rules of administration, but which 
could be subjected to any number or description of -de- 
mands, asserted and sustained through the undefined 
and undefinable discretion of the courts, would constitute 
a feeble and inadequate provision for the great and in- 
evitable necessities of the nation. The government, un- 
der such an absence of all rule, would, if practicable at 
all, be administered, not by the great departments or- 
dained by the constitution and laws, and guided by the 
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modes therein prescribed, but by the uncertain and per- 
haps contradictory action of the courts in the enforcement 
of their views of private interests.”” The same court then 
proceeds to say that, ‘‘The power of the courts of the 
United States to command the performance of any duty 
by either of the principal executive departments, or such 
as is incumbent upon any executive officer of the govern- 
ment, has been strongly contested in this court, and in so 
far as that power may be supposed to have been con- 
ceded, the concession has been restricted by qualifications 
which would seem to limit it to acts or proceedings by 
the officer not implied in the several and inherent func- 
tions or duties incident to his effice—acts of a character 
rather extraneous, and required of the individual rather 
than of the functionary.”’ (See other authorities; 5 
Texas, 479; Arberry v. Beavers, 6 Texas, 466.) 

The Constitution of the State of Texas expressly names 
the Comptroller of Public Accounts as an executive offi- 
cer of the government. (Art. 4, Sec. 1.) It assumes to 
define the powers and duties pertaining to his office. 
(Art. 4, Sec. 20.) ‘‘He shall superintend the fiscal affairs 
of the State ; keep all the accounts of the State; audit 
all the claims against the State; draw warrants upon the 
Treasurer in favor of the public creditors, and perform 
such other duties as may be prescribed by law.’’ It pro- 
vides that the Treasurer of the State ‘‘shall receive and 
take charge of all public money paid into the treasury; 
countersign all warrants drawn by the Comptroller ; pay 
off the public creditors upon the warrant of the Comp- 
troller,” etc. (Sec. 21.) It also provides that the Attor- 
ney-General shall give legal advice in writing to all offi- 
cers of the government. (Sec. 23.) 

The control and management of the fiscal affairs of a 
government is of the very highest importance. This 
power is given to the Comptroller. ‘‘He shall super- 
intend,’’ which includes the power of directing under the 

36 
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law. True, he must ‘‘perform such other duties as may 
be prescribed ‘by law,’’ but only such as are in con; 
formity with the Constitution, and are compatible with 
his powers under it. © 


The Comptroller being thus placed at the head of the 


fiscal department, clothed with the power of directing the 
same, and entitled to bring to his aid able counsel, surely 
it was intended that in all matters pertaining to the duties 
of his office, under the Constitution, he should exercise 
judgment and discretion. 

To countersign and register State bonds would mani- 
. festly be an official act, and one pertaining to his general 
duties under the Constitution; for that done, and the 
bonds would stand as audited and perfected claims 
against the government, and would perhaps operate as 
warrants on the Treasurer. 

Furthermore, the Comptroller should determine, before 
countersigning and registering the bonds, whether they 
in all respects. conform to the law; and should consider 
also the different provisions of the law as they relate to 
his obligations under the Constitution. 

1. The bonds presented to him in this case, as appears 
from, the record, are made payable in the city of New 
York, so also the coupons; when the act of incorporation 
provides only that the coupons should be made payable 
in that city. 

2. The act provides that he shall assess a tax on all the 
taxable property in the State, to meet the accruing inter- 
est on said bonds and to raise a sinking fund; when no 
tax for that purpose appears to have been levied by the 
legislative authority. 

3. The act provides that the fund raised by taxation, 
and deposited in the treasury, shall be subject to the or- 
der of the Governor to meet the payment of the debt; 
when by the Constitution the. superintendence and direc- 
tion of all the fiscal affairs are given to the Comptroller. 


a 
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All these and more are proper matters for the exercisé 
of judgment, both upon the facts and in expounding the 
law, by an officer, touching the duties of his office, and 
with reference to a subject of such vital interest to the 
State. If, then, it is considered by the courts of the 
United States that the heads of the executive depart- 
ments, created ky law only, and not by the Constitution, 
are authorized to expound the law, and that the general 
duties pertaining to their office are not ministerial, is 
there not a greater reason for the rule as applied to an 
executive officer of this State, holding his trust directly 
from the people, and whose office is created by the Con- 
stitution, with its powers expressly defined therein ? 

Again, ‘‘to entitle a party to this remedy by man- 
damus he must show a clear legal right in himself, and a 
corresponding obligation on the part of the officer; for if 
the right or the obligation be doubtful, the court will not 
interfere by this process.’’ (Arbery v. Beavers, 6 Texas, 
473.) The fact alone that the bonds were. made payable 
in New York, when the law does not authorize it, would 
show’ no obligation on the part of the Comptroller to 
countersign them. 

Second. It is considered that the District Court has not 
the power and authority under the Constitution to com- 
pel an officer of the execntive department of the govern- 
ment to perform an official duty. This conclusion must 
follow from the structure of our government, and the dis- 
tribution of power under the Constitution between the 
three independent departments of government. 

This question was first raised and elaborately discussed 
in the United States Court, in the case of Kendall v. The 
United States, before referred to. And in the opinion of 
the court it was announced that, ‘‘The theory of the 
Constitution undoubtedly is, that the great powers of the 
government are divided into separate departments ; and so 
far as these powers are derived from the Constitution, the 
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departments may be regarded as independent of each 
other.’? (12 Peters, 609.) In the same case Chief Jus- 
tice Taney, delivering a separate opinion, declined to dis- 
cuss the question, saying that ‘‘the office of Postmaster 
General is not created by the Constitution, nor are its 
powers or duties marked out by that instrument. The 
office was created by act of Congress, and it may limit 
its powers and regulate its proceedings.’’ (12 Peters, 625.) 
It is noticeable, however, that the court in its ruling in 
that case, and in all the cases since that time touching the 
subject, has disclaimed any interference with the powers 
and official duties properly appertaining to the heads of 
the executive-department of the government. (14 Peters, 
515; 17 How., 303; 6 Wheat., 349.) This right of inter- 
ference was expressly disclaimed by the court, as before 
shown, in the case of the United States v. Guthrie, 17 
Howard, 303, and it was then said that whenever the court 
has assumed to exert its power against any executive offi- 
cer, it was only as ‘‘to acts of a character extraneous and 
required of the individual rather than of the functionary.”’ 
(17 Howard, 303.) It would seem that where a want of 
power in the courts to enforce a mandamus against a 
high executive officer has not been conceded, nearly the 
same end has been practically reached by a liberal con- 
struction as to the judgment and discretion necessary and 
proper to be exercised by such officer. 

The question may be said to have been authoritatively 
settled in this State under the Constitution of 1845, in 
the case of the Houston Tap and Brazoria Railroad Com- 
pany v. Randolph, 24 Texas, 335. The opinion appears 
to have been rendered after a contest showing research 
and ability, and by a full court. The following quota- 
tion from the opinion is here made, to-wit : 

“The 2nd Article of the Constitution provides that 
‘the powers of the government of the State of Texas 

shall be divided into three distinct departments, and each 
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of them be confined to a separate body of magistracy, 
to-wit, those which are legislative to one, those which are 
executive to another, and those which are judicial to 
another; and no person, or collection of persons, being of 
one of these departments, shall exercise any power prop- 
erly attached to either of the others, except in the in- 
stances herein expressly permitted.’ Here is a direct pro- 
hibition of the blending of the departments. It contem- 
plates that the persons employed in each department 
will be wise enough and honest enough to discharge the 
duties entrusted to them without the aid or interference 
of the others. And it isa full warrant for each depart- 
ment to disregard and repel such interference; for, as be- 
fore said, each one of these departments acts under a 
delegated limited authority, and if one exceed its author- 
ity by usurping powers not belonging to it, its act is a 
nullity, not binding the other departments, and may be 
totally disregarded by them. If the Governor were to 
dictate to the judges the judgment to be pronounced, and 
enforce obedience by his power over the militia, the 
usurpation would be startling indeed, and too plain for 
discussion. Not any more so in principle, however, than 
for the District Court of Travis county, or the Supreme 
Court of the State, to require by its mandate that the 
Governor of the State shall sign a patent to land, or the 
Comptroller shall audit an account, or the Treasurer of 
the State shall pay a draft upon the treasury.”’ 

Since that ruling was published two constitutions of the 
State of Texas have been made (that of 1866 and that of 
1869), and the same inhibition as to the exercise of power 
by persons of the different departments of government is 
retained, and doubtless with a full knowledge of the 
ruling of the court on this important question. And, as 
if it were intended by the framers of the Constitution now 
in force to leave no room for judicial construction, that 
instrument is made to expressly define the different ex- 
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ecutive offices which constitute the executive department, 
one of which is the Comptroller of Public Acccounts. 
(Art. 4, Sec. 1.) And with reference to the Comptroller, 
among others, it expressly defines his powers and marks 
out the line of his duties (Art. 4, Sec. 20), which was 
never done before in any Constitution of this State. It is 
observable, also, that whereas under the old Constitution 
the supreme executive power was vested in the chief 
magistrate, under the present Constitution it is vested in 
the entire mugistracy composing the executive depart- 
ment, with the powers of each separately defined. Are 
all these changes meaningless? Surely not. They must 
have been intended to more clearly define the boundaries 
of power between the three great departments of the gov- 
ernment, and also between the different offices composing 
the executive department. 

These considerations furnish additional and very strong 
reasons why the court should adhere to the ruling made 
in the above case of the Houston Tap and Brazoria Rail- 
road Company v. Randolph. 

In the different States of the Union the executive power 
is vested in the Governor, while in this State, as before 
stated, it is vested in the magistracy composing the exec- 
utive department. The authorities are numerous sus- 
taining the independence of the executive department. 
(Dennett, Pet., 32 Maine, 508; Mauran v. Smith, 8 R. L., 
192; State v. The Governor, 1 Dutcher, N. J., 331; Law v. 
Towns, 8 Ga., 360; Hawkins v. The Governor, 1 Ark., 570.) 

If there is no other remedy than by mandamus against 
the Comptroller for the non-performance of official duties, 
the same could be said of the Governor, and of a judge of 
the court. It is as reasonable to suppose that one officer 
would act up to the performance of duty as faithfully as 
another. Evidently this independence of power in the 
different departments was intended to act as a check and 
restraint against usurped authority. 
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The decisions of the Supreme Court of this State are 
telied on as authority in support of the jurisdictional 
right of the court to award a peremptory mandamus in 
this case. It may be well to determine the weight of such 
authority by examining into their origin and history. 
First, it must be considered that a petition for a writ of 
mandamus has never been sustained in this State against 
the Governor, Secretary of State, Comptroller, Treasurer, 
or Auditorial Board, though many have been filed and 
prosecuted. They have been sustained against the Com- 
missioner of the General Land Office in very few instances 
—perhaps three or four out of the numerous cases wherein 
it has been attempted. (Horton v. Brown, 2 Texas R., 
78; Ward, Commissioner, v. Townsend, 2 Texas R., 581 ; 
H. & G. N. R. R. Co. v. Kuechler, 36 Texas R., 382.) 

In the first case, the suit above referred to was between 
two claimants, and the writ wasincidental. In thesecond, 
there was no statement of facts, and the rule was adopted 
that ‘‘in their absence the legal intendment is in favor of 
the correctness of the judgment.’”’ In neither of the two 
first cases referred to was the question of the right to the 
writ argued by counsel, or discussed by the court. The 
early cases afterwards determined by this court, in 
which the principles were enunciated as applicable to the 
remedy by writ of mandamus, were cases in all of which 
it was held that the writ could not be sustained. And 
the principles announced were assumed to be drawn 
mainly from the decisions in these two cases, and from 
the decisions of the Supreme Court of the United States 
upon that subject. (Glasscock v. Commissioner General 
Land Office, 3 Texas, 53; Bracken v. Wells ef al., 3 
Texas, 90; Commissioner General Land Office v. Smith, 
5 Texas, 477; Arberry v. Beavers, 6 Texas, 464, and 
others.) 

The rule announced by Justice Wheeler in delivering 
the opinion of the court in the case of Commissioner 
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General Land Office v. Smith, as the conclusion thus 
arrived at, was that ‘‘a mandamus may issue to compel 
the Commissioner of the General Land Office to issue a 
patent when it shall have been made to appear to the 
court that the right of the party is clear.’’ .(5 Texas, 
480.) Thus holding that, however complex the facts, or 
confused the law in the construction of it, when, after 
investigation in a court, the right is made to appear to be 
clear, the writ of mandamus wouldissue. That this was 
the exact position assumed may be seen by reference to 
his opinion in 5 Texas, 479. This, it is believed, extended 
the remedy far beyond the decisions quoted from the 
Supreme Court of the United States. Indeed, it has been 
held by that court that a mandamus could not issue 
against the Commissioner of the General Land Office of 
the United States, in a case wherein there were complex 
facts to be examined into, requiring judgment, and which 
‘calls for the exercise of the judicial functions of the 
officer.””’ And upon the question as to whether a man- 
damus can be issued in any case against the Commis- 
sioner, it is said in that opinion, ‘‘we have found no 
case in which this power has beenexercised. Patents are 
to be signed by the President in person, or in his name 
by a secretary, under his direction, and countersigned by 
the recorder of the General Land Office.’’ (United States 
v. The Commissioner, 5 Wall., 565.) 

It must be recollected that this remedy was introduced 
in Texas mainly as an incident to suits between private lit- 
igants in the different counties of the State, which caused 
a statute to be passed requiring such suits against the 
heads of departments or bureaus to be brought in Travis 
county. (Act of 1846, Hartley’s Digest, Art. 643, p. 237.) 
However such act may have recognized the legality of 
such suits, it could not be held, either in its terms or by 
implication, to have enlarged and extended the remedy 
by mandamus beyond the enforcement of a merely minis- 
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terial act by any of such officers, while they were regard- © 
ed as high executive officers of the State.. (5 Texas, 478.) 

It must be considered, also, that the office of Commis- 
sioner of the General Land Office, previous to the Consti- 
tution of 1869 (which made it a constituent portion of the 
executive department), was a mere commission to aid in 
perfecting and preserving land titles, and that the Com- 
missioner was regarded and treated by the courts as 
merely a ministerial officer, whose office was created and 
shaped, and whose duties in said office were prescribed, 
entirely by the acts of the Legislature, and all of whose 
official acts and determinations, whether involving the ex- 
ercise of judgment or not, were subject to be enquired 
into in a suit by mandamus. (Norton’s 8. v. The Com- 
missioner, etc., 2 Texas, 362; Com. G. L. O. v. Smith, 5 
Texas, 479-80; Glasscock v. Com. G. L. O., 37 Texas, 
53.) The limitations of the remedy to purely ministerial 
acts, as announced in the decisions of the Supreme Court 
of the United States (in 1 Cranch, 12 and 14 Peters, 6 
Wheat., 6 Howard, 5 Wallace), though quoted as a 
basis, were never practically applied to the Commissioner 
in any of the decisions as it was applied to the acts of the 
heads of departments in the government of the United 
States. It must be observed, also, that none of those de- 
cisions in reference to the Commissioner consider or dis- 
cuss the question of the division of the powers of govern- 
ment—treating the Commissioner as part of, or subject to, 
the executive department of the government. 

The last case, wherein the writ was issued to the Commis- 
sioner, though decided since the Commissioner has been 
made a constituent portion of the executive departmert 
of the State by the Constitution of 1869, is rested upon 
previous decisions and general principles. (Railroad Co. 
v. Commissioner, 36 Texas, 382.) 

Under the view here presented, it is not perceived that 
the decisions relating to the Commissioner of the General 








570 Biepsor v. Int. R. R. Co. f Austin, 





Dissenting opinion of Justice Reeves. 





Land Office can be of any great weight of authority in this 
case. 

At the late session of the State Legislature a compro- 
mise act, or act of adjustment, with the International 
Railroad Company was passed, and other questions 
have been presented for our consideration as if an adju- 
dication thereon was contemplated by said act. There is 
a provision in the act that the same shall not be consid: 
ered as in any way interfering with the. litigation in this 
case. Moreover, there is no expression recognizing the 
State of Texas as a party to the suit. It having been 
already decided that the court has no jurisdiction over this 
ease, any further opinion on the questions presented 
would be extra-judicial and without authority. 

For the reasons given, it is considered by the court that 
the judgment of the court below be reversed and that the 
cause be dismissed. 

REVERSED AND DISMISSED. 


REEVES, ASSOCIATE JUSTICE, dissenting.—I dissent 
from the opinion of the majority of the court, and pro- 
pose to present my views on the questions discussed in 
the opinion. 

The act of the Legislature making the decision of this 
court the basis for a settlement obviously contemplated as 
a contingency a decision on all the questions touching 
the merits of the controversy as made by the pleadings. 
I think the case as it is presented by the pleadings is 
properly before the court for that purpose—if not with 
the consent of the State, certainly without its objection. 
The majority of the court think otherwise. From that 
view of the matter I dissent. Had it not been decided 
in Davis v. Gray, 16 Wallace, 203, that making a State 
officer a party does not make the State a party, it might 
still be contended that the same result would follow when 
the State, after having intervened, afterwards voluntarily 
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withdrew and ceased to be a party to the litigation, and 
that the State did not object to the prosecution of the suit 
as originally instituted against the Comptroller. 

The jurisdiction to enquire into the power of the Legis- 
lature to pass an act, and to decide whether the enact- 
ment is constitutional or not, has never been denied to the 
courts, and its exercise has never been regarded as en- 
croaching on the powers properly belonging to the other 
branches of the government. The validity of the act. 
does not depend upon the motives which may have in- 
duced its enactment. Such a test as that has never been 
applied, and when the effort has been made the courts 
have refused to interfere, having no jurisdiction over the 
subject. If the act was passed by the Legislature, and 
received the approval of the Governor, the only question 
that can arise is whether the Legislature had the power 
under the Constitution to pass it. If it had, the enact- 
ment is binding alike on all the departments of ‘the gov- 
ernment. This is not a new question, and requires no 
extended argument for its sapport, if former adjudica- 
tions are to be followed ; and nothing more is necessary 
than to cite the authorities which are thought to be con- 
clusive on the point ‘and referred to in the briefs of coun- 
sel for appellee. (Wright v. Defrees, 8 Ind., 298; Ha 
Parte Newman, 9 Cal., 502; Johnson v. Higgins, 3 Met., 
Ky., 566; People v. Draper, 15 N. Y., 545; Sunbury 
and Erie Railroad Company v.. Cooper, 33 Penn. St., 
278.) 

If the jurisdiction of the courts to pass upon the con- 
stitutionality of a law be admitted, it is not readily per- 
ceived upon what principle an officer of the government 
(no matter to which department he may be attached) 
could disregard the sentence and be heard to assert that 
he was not bound by the obligation it imposes, unless he 
is prepared to advance a step further and deciare his in- 
dependence of the law itself, though the duty was only 
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ministerial. That would be the result of the doctrine 
contended for. . 

The Comptroller does not rest his defense upen that 
ground, but says it is a case for the decision of the 
court, as will be seen by his letter to the Governor de- 
clining to countersign and register the bonds without the 
slightest intimation that he regarded his action as final. 

The right to issue the writ of mandamus in a proper 
case finds ample support in the practice of ,this court 
as shown by the following cases, and others might be 
cited: Ward, Commissioner of the Land Office, v. 
Townsend, 2 Texas, 581; Glasscock v. Commissioner of 
_ the General Land Office, 3 Texas, 51; Commissioner of 
the Land Office v. Smith, 5 Texas, 471; Meyer v. Carolan, 
9 Texas, 250; Arberry v. Beavers, 6 Texas, 457; Horton v. 
Pace, 9 Texas, 81. 

This question was not regarded as an open one as early 
‘as the decision in the case of the Commissioner of the 
General Land Office v. Smith, above cited. Justice 
Wheeler, in delivering the opinion of the court in that 
case, said: ‘‘The practice of resorting to this proceeding 
(mandamus) against this officer, and to enforce the per- 
formance of this particular duty, is believed to have had 
its origin almost as early as the creation of the office 
itself, and to have been continued, without a question as 
to its legality, down to the present time”’’ (1849). In 
Meyer v. Carolan, Chief Justice Hemphill, in vacation, 
had issued an alternative mandamus against Carolan, 
as clerk of the District Court, to approve an appeal bond 
and compel him to send up to the Supreme Court a tran- 
script of the record in the case. Justicé Lipscomb, in de- 
livering the opinion of the court, said: ‘‘The clerk is re- 
quired to take and approve an appeal or writ of error 
bond, and:send up to this court a complete transcript of 
the record of the case as it is of record in the District 
Court. If, after taking the bond, the clerk should fail or 
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refuse to send up a transcript of the record, the writ of 
mandamus would lie, because he would have exercised 
and discharged the only discretion reposed in him by 
- law, and what remained—the sending up a transcript of 
the record—would be purely a ministerial act, in which he 
would have nothing to exercise his judgment upon.” 

The distinction between a ministerial act and one of 
judgment is clearly shown in this case. The sufficiency 
of the security was a question of fact to be passed upon 
_ by the clerk, in which the exercise of his judgment was 
required, and the performance of that duty could not be 
compelled by mandamus. The sending up the transcript 
was an act defined and enjoined by law, without consult- 
ing either his discretion or his judgment; and, therefore, 
a proper case for the writ. Other cases might be cited in 
which the right to issue the writ is not questioned, but 
was refused because the applicant failed to show that he 
was entitled to it on the facts of his case, but the refer- 
ences here made will suffice on the practice of the court. 

The right to issue the writ does not rest alone on the 
practice of the courts of this State. It is recognized by 
the Legislature and all departments of the government, 
and the practice is in harmony with the decisions of the 
courts of other States and of the United States. 

By the act to organize the District Courts, and to de- 
fine their powers and jurisdiction, the judges have author- 
ity to grant writs of habeas corpus, mandamus, injunc- 
tion, sequestration, error and swpersedeas, and all other 
remedial writs known to the law; providing, that all writs. 
of mandamus sued out against the heads of any of the de- 
partments or bureaus of government shall be returnable 
before the District Court of the county in which the seat 
of government may be. (Article 1407, Paschal’s Digest.) 
The statute of 1841 contained a similar provision. The 
only limitation on the power to grant the writ is, that it 
must be returnable at the seat of government. It is not re- 
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stricted to cases against the Commissioner of the Land Of- 
fice; itis general,.and applies to any of the heads of depart- 
ments. ‘‘It lies’’ (said the court in the case of the Com- 
missioner of the Land Office against Smith) ‘‘as a private 
remedy to compel the heads of departments to perform a 
duty in cases where the duty is plain, and where there is 
no discretion,’ and where the duty is ministerial in its 
character. Parties whose rights are affected must be 
made parties in a proceeding by mandamus, is the uni- 
form decision of this court—a lifeless form, on the suppo- 
sition that the court cannot redress the wrong. The heads 
of departments are public officers, and their offices are 
created by the Constitution, and I see no good reason 
_ why the Comptroller should be excepted out of the pro- 
visions of a general statute, applying in its terms not less 
to ‘him than to others sustaining to the government the re- 
lation of public officers. I find no good reason why a suit- 
or should be denied redress, if he shows himself to be enti- 
‘tled to it, on a proper application invoking relief when it 
has been denied him: by the Comptroller, and when it 
would be granted if refused by the Commissioner or other 
officer of the government. In England this process is 
called a prerogative writ, by way of distinction from 
writs of common right, and because it relates to the pub- 
lic and the government. It issues out of the Court of 
King’s Bench, to compel performance of an act enjoined 
by law, and for which there is no other adequate legal 
remedy. In modern practice it is not regarded asa pre- 
rogative writ, and it is nothing more than a suit or action 
at law between the parties in cases where it is the appro- 
priate remedy. Regarded as a suit or action, it is em- 
braced in the grant of jurisdiction given to the District 
‘Court ‘‘ of all suits, complaints and pleas whatever, with- 
‘out regard to any distinction between law and equity, 
when the matter in controversy shall be valued at or 
amount to one huadred dollars.”’ 
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In delivering the opinion of the court im Kendall against - 
Stokes e¢ al., 3 Howard, 100, Chief Justice Taney said: 
‘The remedy in that form (by mandamus) originally 
was not regarded as an action by the party, but as a pre- 
rogative writ, commanding the execution of an act where 
otherwise justice would be obstructed, and issuing only 
in cases relating to the public and government, and it was 
never issued where the party had any other remedy. It 
is now regarded as an action by the party on whose 
relation it is granted, but subject still to the restriction 
that it cannot be granted to a party where the law affords. 
him any other adequate means of redress.’ (Kendall v. 
The United States, 12 Peters, 615; Commonwealth of 
Kentucky v. Dennison, 24 How., 97; Marbury v. Madi- 
son, 1 Cranch, 49 and 137; The People v. Secretary of 
State ef al., 58 Illinois, 90; Auditor of Marion v. The 
State, 3 Indiana, 452, Porter ; The People v. Edmonds, 19 
Barbour, 472.) 

The duty imposed upon the Comptroller in this case is 
defined and enjoined by law, is ministeriai in its nature, 
and does not involve the exercise of judgment or discre- 
tion. The ninth section of the charter provides ‘that 
said bonds shall be signed by the Governor and the Treas- 
urer of the State of Texas, and countersigned and regis- 
tered by the Comptroller, with the seal of the State of 
Texas affixed thereto, and shall be delivered by the Gov- 
ernor to the president or such other officer of said company 
as shall be specially appointed to receive and receipt for 
the same, on the sworn statement of the chief engineer of 
said company, and the written report of such officers or 
agents of the State as the Governor may have appointed 
for that purpose, that ten miles of said railroad have been 
completed in a thorough and substantial manner, which 
affidavit and report, together with the receipt for said 
bonds, shall be filed in the office of the Secretary of State ; 
provided, that no bonds under this act shal! be issued to 
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said company until it shall have completed at least twenty 
miles of said railroad, whereupon said bonds shall be 
issued and delivered for that amount of said railroad, 
and thereafter for every ten miles, according to the terms 
and conditions of this charter.”’ 

The duty here enjoined on the Comptroller is clearly 
defined, and is a clerical or ministerial act, referring noth- 
ing to his judgment or discretion, only requiring him to 
countersign and register the bonds. The bonds are to be 
delivered by the Governor ; the officers or agents of the 
State to examine the road are appointed by the Governor ; 
the affidavit of the engineer and report of the agent so 
appointed, with the receipt for the bonds, must be filed 
in the office of the Secretary of State; and the seal of the 
State, of which the Governor is the keeper, must be 
affixed to the bonds—all to be done without the agency, 
and certainly without any discretion, of the Comptroller. 

The authority of the Comptroller to superintend the 
fiscal affairs of the State is enjoined as a duty, and is not 
a power to be exercised at his discretion without warrant 
of law. The Legislature may direct the manner of its 
exercise, and require him to perform such other duties as 
may be prescribed by law‘appertaining to the duties of 
his office, and not inconsistent with the Constitution. If 
the duty is ministerial, and he refuses to comply, it is a 
case for a mandamus ; but not, if he is authorized to ex- 
ercise his judgment or discretion. The appropriation of 
money for purposes of internal improvement, and the 
payment of the interest and principal in the future, and 
providing adequate means for that purpose, come within 
the scope of legislative power, over which the Comptrol- 
Jer has no discretion ; and it is not within the scope of his 
general duties relating to the fiscal affairs of the State. 
Where the appropriation is specific, the Comptroller can- 
not divert it and apply it to a different object, and he 
would have no control over the fund, and could exercise 
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no discretion in regard to it; nor can he order the pay- 
ment of money without authority of law. (Article 4, 
Section 20, of the Constitution ; Article 12, Section 6 and 
Section 23.) 

The question whether the Comptroller could properly 
assess the tax without a levy was not the ground of the 
application for the writ, and that question may never 
arise. The compromise act, as if is called, provides for 
the levy if the decision should be for the company on 
the merits. This I think invites discussion on other ques- 
tions left undecided in the opinion, and which should be 
met and disposed of. But as that is not done, I shall not 
discuss them, resting my opinion on the questions I have 
indicated. 


DEVINE, ASSOCIATE JUSTICE, dissenting.—This case 
came before this court on appeal by A. Bledsoe, as Comp- 
troller of the State of Texas, from a judgment or decree 
of the District Court of Travis county, on a petition for 
mandamus commanding him to countersign and register 
certain bonds, claimed by the International Railroad 
Company, and fully described or set forth in their pe- 
tition. 

The dismissal of the cause for want of jurisdiction by the 
majority of this court led to a dissent on the part of two 
members. Justice Reeves has expressed his views in 
an opinion in which I concur, and I have considered it 
proper to express at length my opinion, and refer to 
some of the authorities that have led, in connection with 
those cited by Judge Reeves, to the formation of that 
opinion. 

The importance of the question at this time, when 
viewed in the light in which it is placed by the opinion de- 
livered, is greater than perhaps it at first view appears 
either to the public or the legal profession. Important 
not alone by reason of the tax necessarily required to pay 
37 
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the interest and principal upon the several millions of in- 
debtedness from which the decision has apparently re- 
lieved the taxpayers of the State, or by the failure of the 
company to obtain a decree of the court in its favor, which 
would entitle it, under its contract with the State, to a 
partial compensation for the money expended in the con- 
struction of a great public highway nearly two hundred 
miles in extent, one-half the distance between the eastern 
and western boundaries of the State. Nor is the case 
alone important from the fact that this judgment deprives 
the company of the only known legal remedy by which 
its rights in the subject matter of the suit can be ascer- 
‘ tained, determined and enforced. 

There is another view of this case, and the question is 
of far more importance than the rights of any one indi- 
vidual or corporation embraced in this suit, or the release 
of the people from any amount of taxation likely to be 
cast on them. The question presented by the judgment 
and in substance declared in the opinion of the court is, 
that the members of the executive department of the gov- 
ernment (not alone the Governor and Lieutenant Gov- 
ernor, but the Comptroller of Public Accounts, the Treas- 
urer, the Commissioner of the General Land Office, the 
Attorney-General, the Secretary of State, and the Super- 
intendent of Public Instruction) are, each and all, in mat- 
ters relating to their official duties, not subordinate to 
and bound by the laws which the Legislature may enact 
for their guidance and control; but if, in the opinion of 
any such official, the law does not harmonize with his 
view of the Constitution, or of expediency, or from any 
other cause, whether mere whim, caprice, official inso- 
lence, or reasons of a private or personal character, he 
may with impunity follow the bent of his inclinations ; 
that he cannot be coerced into an obedience of the law by 
the court, being authorized by express statute to act by 
reason of the fact that each and all of the officers above 
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named are styled in the Constitution of 1869 ‘of the Ex- 
utive Department”’ of the State. 

This portion of the opinion justifies the statement that 
the judgment and opinion draw after them consequences 
infinitely more important than those embraced in the 
pleadings of the parties to this suit. 

To the judgment rendered and the opinion delivered 
I cannot yield my assent. I am unable to comprehend 
how, under our form of government and the line of decis- 
ions of our own court, the Supreme Court of the United 
States, and those of our sister States, there is in any 
branch of the executive department of this State a power 
to refuse or fail to act ina case where there is a plain, 
positive, peremptory constitutional enactment requiring 
action by an officer or officers. To hold that there is such 
power in an officer of this character, in view of the law 
and precedents, is in effect admitting that a citizen hav- 
ing a clear legal right, with a channel through which his 
rights could flow to him, as indicated by law, should, 
nevertheless, from the mere will of an officer directed to 
set his right in motion, or give him evidence of it, have 
his right obstructed, delayed, or forever lost to him. It 
will be admitted that if the Comptroller can (as in this 
case it is declared he can) set aside a plain and positive 
requirement of the law on the plea that his legal ad- 
viser, the Attorney-General, advises him he ought not to 
act, then he may, and so may every other officer of the 
executive department, disregard with impunity any other 
act of the Legislature that in his opinion or that of his 
legal adviser interferes with his official duties, or, as was 
said in this case, is ‘‘ unconstitutional, oppressive, or un- 
just in its workings.’”? To admit this would be an ac- 
knowledgment that the final adjudication of a constitu- 
tional question rests with the officer or with the Attorney- 
General and not with this court. 

This I cannot assent to, as it would create an irrespon- 
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sible power in those officers that was not intended by the 
framers of the Constitution ; a power defiant of law and 
above judicial inquiry; a power before which the citizen 
would be powerless, and in whose presence the judicial 
power of the State would stand impotent, emasculated, 
and paralyzed, unable to declare a rule, or enforce a man- 
date. 

I believe the decision in this case has mistaken the law, 
has overlooked precedents, and is not in harmony with 
our system of government or laws. 

In the opinion of the majority of the court it is said, 
“A mandamus will issue only when the duty to be per- 


formed is ministerial in its character; and when a duty 


is imposed upon an officer requiring the exercise of judg- 
ment or discretion, a mandamus will not lie.”’ 

In the case before the court a ministerial act was re- 
quired of the Comptroller, and nothing more. His duty 
under the law was to countersign and register the bonds— 
no judgment exercised or discretion permitted. 

The opinion declares that ‘‘The word ‘ministerial’ has 
reference generally to an act done under authority of 
a superior, and in this sense it could never apply to the 
chief executive with respect to anything required by the 
legislative authorities.”’ 

In reply to this, the superior in the order to counter- 
sign and register the bonds was the legislative voice, 
speaking or ordering by the law of the land. As regards 
the executive, or its application to him in this case, it is 
sufficient to state that discretion was left by the act in the 
Governor ; none whatever in this matter was given to the 
Comptroller. 

Again, this is a proceeding against the Comptroller; 
the Governor is not a party, and in no way interested in 
this suit more than any other tax-paying citizen of the 
State. 

The opinion declares that *‘ Where the line of demarka- 
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tion lies between a ministerial act and an act involving the. 


exercise of judgment is not always easy to determine.”’ 

This is undoubtedly correct. In this case, however, I 
think the line of demarkation is so plain that ‘‘ he who 
runs may read,’’ and being so plain, in my opinion, I have 
believed it proper to tread boldly on in the path so found, 
to its legitimate conclusion, when the rights of the State 
or the citizen required it. 

Judge Ferris, in the opinion, states: ‘‘In this case it 
is contended that under the 9th Section of the act incor- 
porating the International Railroad Company, the part to 
be performed by the Comptroller of the State, to-wit, 
countersigning and registering the bonds, is a mere cleri- 
cal or ministerial duty, in which nothing is left to his 
discretion or judgment. There is discretion or judgment 
to be exercised somewhere, and by some person or per- 
sons, for it is expressly provided that no bonds shall be 
issued to said company until it shall have completed 
twenty miles of said railroad, etc. * * * It is evident 
that the sworn statement of the engineer and the report 
of theagents were intended to furnish evidence only upon 
which the proper tribunal might act. It is that this 
tribunal is the Governor, but it is difficult to see wherein 
the authority to decide is granted more to him than to the 
Treasurer or Comptroller.”’ 

The authority given exclusively to the Governor to 
decide upon the character of the road, etc., and the num- 
ber of miles completed, is found in Section 9 of the 
act incorporating the company, as likewise his exclusive 
authority to appoint or select the officers or agents of the 
State to examine and report upon the condition of the 
road previous to the issuing or delivery of the bonds. 
This section further shows that the purely ministerial act 
of the Treasurer in signing the bonds after the Governor, 
and the merely ministerial act of the Comptroller to coun- 
tersign and register the bonds, has nothing to do with the 
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inquiry into the condition of the road, or the issuanceand 
delivery of the bonds—the signing, countersigning and 
registering being all that either of these officers are even 
permitted to do, with reference to the question of the 
execution, issuance, or delivery of the bonds. 

The opinion declares, ‘‘it is more reasonable to conclude 
that the prohibition of the issuance of the bonds includes 
also their execution, and that as itis necessary for the 
Governor, Treasurer and Comptroller to participate in 
their execution, itis the duty of each one to see to it that 
the proper and necessary work is first performed, when, 
if in their judgment the law should be complied with by 
the company, the proper bonds could be issued, and by 


-the Governor delivered to the company.”’ 


The charter, when read, however, leaves us in no doubt 
as to the intention of its framers as to who should decide 
the question as to the propriety of issuing or delivering 
the bonds. 

The execution of the bonds is one act; their issuing or 
delivery is an entirely distinct and separate act. The bonds 
may be executed, but may never be delivered. The issu- 
ance and delivery of a bond are almost synonymous 
terms. (See Webster’s definitions of the words ésswed or 
delivered.) In fact, these terms are used in Section 9 of 
the act as the equivalents of each other, when it states the 
bonds ‘‘shall be delivered by the Governor to the presi- 
dent or such other officer of said company,’’ etc.; and 
further, ‘‘provided, that no bonds under this act shall be 
issued to said company until it shall have at least com- 
pleted twenty miles of said railroad, whereupon said 
bonds shall be issued and delivered for that amount of 
said railroad,’’ etc. Hence it follows that the Treasurer 
and Comptroller being only required to sign, and the 
Comptroller to register, the bonds, they nor either of 
them have no more connection with the issuing or de- 
livery of them than has the Commissioner of the General 
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Land Office. 
to the action of the Comptroller concerning the execu- 
tion, issuance, or delivery of the bonds, save the command 
to countersign and register. He is not even made the 
keeper of the reports of the engineer or State agents, or 
the receipts for the bonds delivered. These papers are 
filed in the office of the Secretary of State. 

It has been ably argued by the Attorney-General, on 
behalf of the Comptroller, that he is, by Article 4, Sec- 
tion 1, of the Constitution, named as an officer of the ex- 
ecutive department in connection with the other officers 
there named ; and the opinion of the court refers to this 
fact as extending to him some undefined immunity from 
the action of the courts in the enforcement of the law 
against him as an officer which was not enjoyed by his 
predecessors under the former constitutions of the State. 

This constitutional declaration is nothing more than 
the statement of the merest truism. The Comptroller 
never, in our history as a Republic or State of the Union, 
belonged to, nor was he ever considered as belonging to, 
either the judicial or legislative departments of the gov- 
ernment ; he, as also all the other officers mentioned in 
Article 4, Section 1, were always considered, and in fact 
belonged to, the executive department of the government. 

It has been contended that inasmuch as the Constitu- 
tion declares in genena! terms the powers and duties of 
the Comptroller (although it lies with the Legislature 
to prescribe those duties), the Comptroller is practical- 
ly independent of legislative direction, and that the 
words of the Constitution (after prescribing in general 
terms his duties), ‘‘and perform such other duties as 
may be prescribed by law,’’ should not interfere with his 
judgment of what is best for the people of the State ; that 
he is to decide, and if he thinks proper it is for him to 
declare, whether a positive law commanding the per- 
formance of a ministerial act shall be obeyed or not. 


There is not a sentence in the law relative 
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The argument seems to be of ‘this character. If the 
Comptroller refuses to obey the law, he is exercising 
judgment or discretion; if he is exercising judgment or 
discretion, it must be a judicial and not a ministerial act; 
and being a judicial and not a ministerial act, that officer 
and all others belonging to the executive department of 
the State are governed not by the law, but by their views 
of what is most expedient. 

Under this State of affairs the private citizen is remedi- 
less; the public interests can be trifled with or entirely 
disregarded ; rights the most important or sacred can 
be delayed or trampled down with impunity, because the 
courts cannot interfere with the failure or refusal of the 
official to act; the voice of the law cannot be heard and 
the arm of the law cannot strike; the one is dumb and 
the other paralyzed, in the presence of that sentence, 
‘‘an officer of the executive department of the govern- 
ment.’’ The opinion, it is true, does not in terms so de- 
clare, but the ideas thus expressed will be found in it. 

The objections expressed in the opinion that the bonds 
are made payable in the city of New York, and the ques- 
tion as to the propriety of the Governor controlling the 
money so raised, can be briefly answered, so far as the 
question before the court is concerned; it will suffice to 
say that these questions were not presented in the plead- 
ings of the appellant, neither are they nor either of them 
complained of or alluded to in the letter from the late At- 
torney-General to the Comptroller, and referred to in the 
answer of appellant; they are questions not raised in the 
case either in briefs or argument of counsel. 

The opinion further declares, ‘‘Z¢ 7s considered that 
the District Court has not the power and authority un- 
der the Constitution to compel an officer of the Hxccutive 
Department of the Government to perform an official 
duty. This conclusion must follow from the structure of 
our government, and the distribution of powers under 
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the Constitution between the independent departments of. 
government,”’ etc. 

By official duty is meant (doubtless) some duty neces- 
sarily connected with the office, or authorized or com- 
manded by law. The proposition embraced and the 
principle enunciated in the preceding paragraph quoted 
is laid down without qualification, reservation, or limita- 
tion, and unhesitatingly asserts that neither Comptroller, 
Treasurer, Secretary of State, Commissioner of the Gen- 
eral Land Office, Attorney-General, or Superintendent of 
Public Instruction, can, even in the simplest ministerial 
duty, no matter how important or great the interests in- 
volved, be compelled by mandamus to obey a precise, 
positive law. This is investing these officers with an in- 
fallibility of judgment that renders law inoperative when 
its madates and their discretion meet in opposition. 

It is stated in the opinion: ‘‘If there is no other rem- 
edy than by mandamus against the Comptroller for the 
non-performance of official duties, the same could be said 
of the Governor and a judge of the court.”’ 

The question has been so held with reference to judges 
that a mandamus will lie to compel a judge to proceed 
to judgment. In the case of a Governor being liable to 
mandamus, see Middleton v. Lowe, 30 California, 601, 
where the court held that the signing of a patent by the 
Governor was a purely ministerial act, and where the 
prerequisites to obtaining a patent existed a mandamus 
would lie; adding, that ‘‘The constitutional injunction 
‘that he shall see that the laws are faithfully executed’ 
cannot change the character of a duty which the Legisla- 
ture has seen fit to impose upon him; for if the given 
duty is ministerial when it is required to be performed by 
any officer, it remains of the same nature though re- 
quired of the chief executive officer of the State.” 

The Supreme Court of the United States has recently 
affirmed the same principle in the case of Davis v. Gray, 
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16 Wallace, 203, in the injunction granted by the United 
States Circuit Court of Texas, enjoining Governor Davis 
and the Commissioner of the General Land Office of 
Texas from issuing patents on surveys within the reser- 
vation set apart to the Memphis and El Paso Railroad 
Company. It is said in the opinion that ‘‘it must be 
considered that a petition for a writ of mandamus has 
never been sustained in this State against the Governor, 
Sécretary of State, Comptroller, Treasurer, or Auditorial 
Board.”’ 

They have been sustained against the Commissioner of 
the General Land Office. The power of the court to grant 
the writ has never been denied by the court whenever 
the facts of the particular case brought the complaint 
within the letter and reason of the law, save in one soli- 
tary instance—Houston Tap and Brazoria Railroad Com- 
pany v. Randolph, 24 Texas, 317—which, so far as the 
inability of the court to issue mandamus to the head of 
a department or bureau, has been subsequently overruled. 
See Railroad Company v. Commissioner, 36 Texas, 384, 
in which the court said: ‘‘We can see no reason why 
the propriety of issuing the writ of mandamus in any 
proper case to the Commissioner of the Land Office, or to 
any other officer of the State government, should ever 
' have been brought into question;’’ the court adding, 
‘there are cases in which the writ of mandamus is the 
only proper remedy for a right withheld.”’ 

In.allusion to the act of the last Legislature respecting 
a compromise between the State and the company, it was 
said that ‘‘there isa provision in the act that the same 
shall not be considered as in any way interfering with the 
litigation in this case,’? and ‘‘ that moreover there is no 
expression recognizing the State of Texas as a party.”’ 

To this it may be answered, that the act looked in its 
very nature and in its terms to a decision on the merits 
as the only decision to be considered of force and effect 
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in the compromise agreed to by the State and the com-. 
pany. Some of the ablest lawyers in the State were 
members of the Legislature that passed the compromise 
act ; their special attention was directed to this measure; 

and a feeling of great interest was entertained by those 
holding different views respecting the question presented ; 

it was known to all that a verdict and judgment had been 
rendered in the District Court of Travis county against 
the late Comptroller, and that the cause was pending in 
this court on appeal from the District Court. It is there- 

fore barely supposable that in view of the interest felt, 

and the discussions on this question in the Legislature, 

that that body would have passed this act in its present 

form unless it had been believed that this court could. 
take jurisdiction, and it certainly was the desire, and I 

believe the intention is sufficiently expressed, that this 

court should pass on the rights of the State and the cor- 

poration by ‘‘a decision on the merits.’’ It is in effect a 
recognition of the State of Texas being interested in the 
question, and that her rights or liabilities should be deter-- 
mined by a judgment on the merits of the question. A 

different construction would seem to imply that the Legis- 

lature deliberately passed an act involving the credit of 

the State and several millions of dollars to the interested 

parties in the controversy, to be decided by this court, 

and yet failed to express, and did not desire, that this 

court should make a decision in favor of or against either 

party on the merits of the case. 

Passing from the opinion, I will refer to some of the 
principal cases where this court under the State; and the 
former Supreme Court under the government of the Re- 
public of Texas, uniformly held the doctrine that a man- 
damus would lie to the head of a department or bureau 
to compel the performance of a clear ministerial duty 
and enforced that doctrine by a judgment of the court 
whenever the applicant showed such a. state of. facts as. 
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brought him with a clear legal right before the court. 
This power so exercised had for its sanction a long line 
of precedents in the courts of that country from which 
‘we have derived the greater part of our system of juris- 
prudence. 

The court had as precedents for its action the decis- 
ions of the Supreme Court of the United States and 
those of our sister ‘States, and had in addition to these 
precedents the law of January 25, 1841, and the present 
law passed June 26, 1846. See Hartley’s Digest, Article 
643, wherein the authority is given to issue the writ by 
the District Court of the county where the seat of gov- 
ernment is located, ‘‘ against the heads of any of the de- 
partments or bureaus of government.’ 

The cases referred to in the opinion, as showing a re- 
fusal to grant the writ, will be briefly referred to. The 
first in order is Glasscock v. The Commissioner of the 
General Land Office, 3 Texas, 53. In this case the ap- 
plicant for the writ failed to show that his certificate, by 
‘virtue of which he claimed a patent, had been recom- 
mended for patent by the investigating board of commis- 
-sioners, which was an indispensable prerequisite to the 
Commissioner issuing a patent, the court declaring in 
substance that the writ would issue to compel the per- 
formance of a duty clearly enjoined by law and ministe- 
rial in its character. The next case cited is that of 
Bracken v. Wells et al., 3 Texas, 90. 

This was a petition for mandamus to compel the sur- 
veyor of Gonzales county to survey on an invalid certifi- 
-eate. Chief Justice Hemphill states the case as follows: 
‘‘A court cannot issue a mandamus to compel a public 
officer to perform an act which is not clearly prescribed 
‘by law, or to compel a surveyor to make a survey upon 
an evidence of claim which is prohibited by the law from 
‘being received as proof for that purpose.”’ 

‘This case is not opposed to the doctrine of jurisdiction. 
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The next case in order is the case of Smith v. The Com- 
missioner of the General Land Office, 5 Texas, 480. In 
this case the court said: ‘‘ We conclude that a manda- 
mus may issue to compel the Commissioner of the Land 
Office to issue a patent when it shall have been made to. 
appear to the court that the right of the party is clear, 
and that it has been refused by the Commissioner.’’ The: 
petitioner, Smith, did not bring himself within the terms 
of the law, so as to be entitled to a patent, other parties 
having prior claims to the land, and his prayer was there- 
fore not granted. 

The succeeding case referred to is the case of Arberry 
v. Beavers, 6 Texas, 464. In this case Arberry, as chief 
justice of Cass county, refused to receive or count the 
votes returned from several precincts in a contest between. 
the towns of Jefferson and Linden, he alleging the re- 
turns were not made in accordance with law. On a peti- 
tion for mandamus the District Court rendered judgment 
against him. On appeal to this court the judgment of 
the District Court was reversed, on the grounds that peti- 
tioners had omitted to state in their pleadings that they 
were qualified citizens of Cass county, and that the duty 
was not ministerial, but of a judicial character, that offi- 
cer having to make calculations and determine whether or 
not the returns were properly certified, and whether the 
election, as shown by the returns, was conducted accord- 
ing to law, and the returns made to him in accordance 
with the statute; and the law providing no mode for re- 
viewing his judgment, it was to be held as final. 

The court in this case declaring that ‘‘ When the per- 
formance of a ministerial duty is enjoined by law upon a 
public officer, or inferior judicial tribunal, the court upon 
an application for a mandamus will judicially determine 
the legal rights of the applicant, and will of necessity de- 
cide whether the duty exists.’’ 

This opinion certainly states the existence of the citizen’s. 
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right to a mandamus, and the determination of the court 
to enforce the right when the occasion requires it. 

I believe the four cases cited in the opinion, and here 
referred to, do not weaken in the slightest degree the po- 
sition I have assumed, that a mandamus will lie to com- 
pel a public officer to perform a duty required of or cast 
upon him by law, when that duty is purely ministerial in 
its character (as is the duty of the Comptroller in this 
case), when that duty does not involve the exercise of 
judgment or official discretion. 

I further believe that these four cases establish the prin- 
ciple just stated, so far as the declaration of a court’s 
‘opinion can go in a case where it is necessary to declare 
the opinion of the court. 

I will refer to decisions of our court which establish the 
principle stated, either by necessary implication or direct 
decision or declaration. 

This principle was declared in Board of Land Commis- 
sioners v. Bell, Dallam, 366. In the case of Bradley v. 
McCrabb, Dallam, 504, the peremptory mandamus was 
granted by the District Court and affirmed by this court. 
in the case of Roman v. Moody, Dallam, 512, the District 
‘Court granted a mandamus, and this court affirmed the 
judgment. In Cullum’s Administrator v. Latimer, 4 Texas, 
834, the court said, ‘‘ The writ issues to compel the perfor- 
mance of a duty,’’ and reversed the judgment of the Dis- 
trict Court, which had refused the mandamus. In the case 
of Horton v. Brown, 2 Texas, 98, a mandamus issued to 
compel the Commissioner of the Land Office to issue a 
patent. In Horton v. Pace, 9 Texas, 81, the principle 
was upheld that a mandamus would issue when the party 
showed a right under the law applying to his case. In 
McLelland v. Shaw, 15 Texas, 319, which was a proceed- 
ing to recover a bounty or allowance from the govern- 
ment to those who had been carried prisoners from San 
Antonio to Mexico, the court held that a mandamus 
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should not be granted, becawse the evidence showed that 
petitioner had not been carried as a prisoner to Mexico, 
or out of San Antonio. The principle was not, however, 
called in question, that in a case coming within the terms 
of the act a mandamus would issue. In Durrett v. 
Crosby, 28 Texas, 687, the principle is adhered to. 

The case of League v. De Young, 2 Texas, 200, cited 
in brief of appellant, on examination will be found not 
in conflict with the authorities here cited. 

League sought by mandamus to compel the district 
surveyor to survey on a fraudulent land certificate, for the 
purpose of testing the constitutionality of the land law. 
The court decided that it was in effect a suit against the 
State, and of an evasive character; the complainant not 
having sued the State in the mode pointed out by law, he 
could not be heard inthe mode selected by him. 

The case of the Houston Tap and Brazoria Railroad 
Company, heretofore alluded to, and which has been re- 
lied on in argument, and which is declared by Judge 
Ferris to have authoritatively settled the question of man- 
damus to a public officer in this State, I will endeavor to 
show does not in principle antagonize what I have as- 
sumed, namely, the power of the court, under the author- 
ity of numerous decisions of our own and other courts, 
to issue a mandamus to a public officer commanding him 
in a merely ministerial act to obey the law. While the 
court in that case declared in general terms that a man- 
damus would not lie to compel the Treasurer to pay a 
warrant, and while the opinion in that case contains an 
interesting and able disquisition on the functions, duties, 
and possible abuse of powers by the co-ordinate depart- 
ments of the government, yet, properly considered, that 
portion not bearing on the pleadings or facts of the case 
cannot be held as a part of the judgment in that case: 
first, because it was necessary for the decision of the 
question ; second, because the question turned and was 
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decided upon the insufficiency of the warrant, signed 
only by the Governor and Attorney-General, and the de- 
fective character of petitioners’ pleadings, they failing to 
aver that the railroad was one of those entitled under 
the law to the loan from the school fund, which last ob- 
jection was an all-sufficient one. 

Again, in this case the court laid a stress on the fact 
that although the law required the action of the Gover- 
nor, the Attorney-General and Comptroller, it appears 
that the first two had only signed the warrant or certifi- 
cate, and the court said: ‘‘It is not contended that the 
warrant would be valid unless the Comptroller had par- 
ticipated with the other members of the board when the 
claim was acted on by them.’”’ This was no doubt the cor- 
rect view, and has been so held in other States. (See Ham- 
ilton v. The State, 3 Indiana, 452, and cases there cited.) 

While the pleadings and facts in the case of the Hous- 
ton Tap and Brazoria Railroad Company completely sus- 
tain the judgment of the court in refusing the manda- 
mus, I believe an examination of the case shows that 
the conclusions drawn from it in the briefs and argu- 
ment of appellant’s counsel, and in the opinion in the 
present case, are far beyond its legitimate effect; that the 
objections here presented to its being extended beyond 
the question presented by and decided in that case are 
fully sustained, and that it cannot be legitimately in- 
voked as overthrowing a long line of decisions, from 
the earliest days of the Republic down to that time. 
Whatever application might have been made of that 
case to others when it was decided, does not and cannot 
now exist. The broad principle laid down, outside of 
the case, with reference to issuing the writ of mandamus, 
has been, as already alluded to in this opinion, overrnled 
in the case of the Houston and Great Northern Railroad 
Company v. Commissioner of the General Land Office, 36 
Texas, 399. 
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The acknowledgment of the power of the court to is- 
sue the writ of mandamus and the exercise of that 
power by the courts of Texas, with reference to public 
officers, being shown, a reference to the decisions of the 
Supreme Court of the United States and the Supreme 
Courts of the different States will show that the principle 
has been sustained in numerous cases. The following 
cases referred to in the brief of appellee’s counsel fully 
sustain the position: See 1 Cranch, 137; 12 Peters, 526; 5 
Ohio St., 529; 23 Missouri, 353; 4 Minnesota, 309; 7 Ohio 
St., 372; 5 Hamilton, Ohio, 358; 8 Monroe, Ky., 440; 14 
Ark., 687; 10 Wisconsin, 518; 6 Ohio St., 318; 4 Mich- 
igan, 27; 12 Ohio, 54; 3 Indiana, 452; 19 Barbour, 472; 
23 Barbour, 339; 1 Selden, 65; 15 Barbour, 529; 12 Bar- 
bour, 607; 4 Hill, 634; 41 Maine, 15; 17 Howard, 275; 
The People v. The Secretary of State e¢ al., 58 Illinois, 
90. 

The leading and among the earliest cases in the United 
States, since their organization under the Constitution, is 
the vase of Marbury v. Madison, 1 Cranch, 167, which 
originated in a petition for a mandamus to Mr. Madison, 
Secretary of State, to compel him to deliver to Marbury 
and three others commissions as justices of the peace 
for the District of Columbia, which had been signed by 
Mr. Adams, but not delivered previous to the expiration 
of his term of office. 

The Supreme Court, as is well known, decided that the 
court had no original jurisdiction beyond that declared 
in the Constitution, and which limited its jurisdiction to 
the enumerated cases ‘‘ affecting ambassadors, other pub- 
lic ministers, and consuls, and those in which a State 
shall be a party;’’ that Congress could not in violation 
of the Constitution confer jurisdiction upon the court; 
and the proceeding being an original proceeding and not 
within the constitutional grant of power, it could not be 
heard. 

38 
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Chief Justice Marshall, knowing the importance of the 
principle involved in that case, felt that the occasion de- 
manded from the court a full exposition of the nature of 
the writ ; that its importance alike to the individual citi- 
zen and the country at large required a declaration of the 
powers and duties of the courts to compel a public officer 
to perform a plain and positive ministerial duty, imposed 
upon him by law, where no other adequate remedy or 
mode of proceeding was open to the citizen. He deliv- 
ered a lengthy opinion, distinguished as much for its 
simplicity of statement as it is for its broad illustration 
and logical deductions, in which the entire question is re- 
viewed and conclusions stated on the power to issue the 
writ of mandamus. 

This opinion is considered the ablest ever delivered on 
this subject, and worthy of the enlightened and profound 
jurist who declared it. It stands out asa great landmark 
to the profession, and has been respected and followed in 
principle for nearly three-fourths of a century. 

In this opinion Judge Marshall, quoting from 3 Black- 
stone, page 23, declares: ‘‘It isa general and indispu- 
table rule, that where there is a legal right there is also 
a legal remedy, by suit or action at law, whenever that 
right is invaded ;’ and at page 164, that ‘‘it is a settled 
and invariable principle, in the laws of England, that 
every right, when withheld, must have a remedy, and 
every injury its proper redress.”’ And speaking of this 
country, Judge Marshall declares that which we have all 
been taught, but which it.is well frequently to repeat: 
‘*The government of the United States has been emphat- 
ically termed a government of laws and not of men. It 
will certainly cease to deserve this high appellation if the 
laws furnish no remedy for the violation of a vested legal 
right.”’ 

After alluding to the powers of the President of the 
United States, of his right to appoint certain officers—and 
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in that case the Secretary of State—and of the absolute 3 


immunity from civil interference in the discretion to be 
exercised on all political questions, the court used the 
following langnage: ‘‘ But when the Legislature pro- 
ceeds to impose on that officer other duties where he is 
directed peremptorily to perform certain acts, when the 
rights of individuals are dependent on the performance 
of those acts, he is so far the officer of the law, is amena- 
ble to the laws for his conduct, and cannot at his discre- 
tion sport away the vested rights of others.” 

In this case Judge Marshall, after a full discussion of 
the question, showed that the views of the court were not 
novel, that it was but adhering to established legal usage 
and judicial precedent, and quoted from Lord Mansfield, 
in the case of The King v. Baker, 3 Burrows, 126, as fol- 
lows: ‘‘Whenever there is a right to execute an office, 
perform a service, or exercise a franchise (more especially 
if it be in a matter of public concern or attended with 
profit), and a person is kept out of possession or dispos- 
sessed of such right, and has no other specific legal 
remedy, this court ought to assist by mandamus, upon 
reasons of justice, as the writ expresses, and upon reasons 
of public policy, to preserve peace, good order and good 
government.’’ 

The question of mandamus came again before the 
Supreme Court of the United States in the case of Ken- 
dall v. The United States, 12 Peters, 532. In that case 
Congress passed an act authorizing the Solicitor of the 
Treasury to examine the accounts and report the amount 
due Stokes and other mail contractors, and directing the 
Postmaster General to pass to the credit of the parties, 
on the books of his office, the amount ascertained by the 
solicitor to be due them. 

That officer made his report and found a large amount 
due the parties for carrying the mails. 

The Postmaster General passed to the credit of Stokes 
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and his associates a eatiaa of the amount stated by the 
Solicitor of the Treasury and refused to credit the balance, 
some forty thousand dollars—he, from data furnished by 
his office, being satisfied that he had passed to their 
credit the amount justly due. 

A mandamus was sued out from the United States 
Circuit Court for the District of Columbia, and judgment 
rendered against the Postmaster General, who brought 
the case by writ of error to the Supreme Court. 

The case was thoroughly argued by some of the ablest 
counsel in the country, and a judgment rendered affirm- 
ing the decree of the Circuit Court. 

The dissenting opinion turned, not on the power of the 
court to hear and-determine a suit of that character, but 
upon the’ question whether or not the Circuit Court had, 
under the law, jurisdiction to issue the writ of man- 
damus, not alone in that case but in any case. 

The decisions of the courts in the various States sustain 
and have enforced the principle that a mandamus will 
lie to compel a public officer, where the law declares it a 
ministerial act, not necessarily requiring the exercise of 
judgment or display of discretion. 

In the case of Griffith v. The Secretary of the Land 
Office, 5 Binney, the Supreme Court of Pennsylvania 
asserted the law to be that a mandamus would lie where 
the act to be performed was of a ministerial character, 
not involving judgment or discretion, and when there was 
no other specific remedy. 

In the case of Page, 2d Auditor, v. Howard, 8 Ky., 
648, it was held that the 2d Auditor—an officer in that 
State performing duties similar to the Comptroller in 
this—had no discretion ‘‘to issue or not to issue the sal- 
ary due an officer.”’ The court then declared that ‘‘ the 
executive department and all its officers are as much 
bound by the constitution and laws as the legislative, 
and have no more power to violate theselaws;’? * * * 
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that ‘‘the judiciary pretends to no direct control over the 
action of the Legislature or of the supreme executive, 
but it may decide upon the validity of the acts of either, 
affecting private rights, and by the writ of mandamus it 
may coerce a ministerial officer, though of the executive 
department, to the performance of a legal duty, for the 
infraction of a legal right.”’ 

In the case of Napa Valley Railroad Company v. Napa 
County, 30 California, 487, the court held that ‘‘ accord- 
ing to a well settled rule of construction, when a public 
body or officer has been empowered to do an act which 
concerns the public interest, the execution of the power 
may beinsistedon asa duty,” * * * and that ‘‘rail- 
roads concern the public interest, as a matter of legal 
judgment.’’ (Citing 3 Hill, N. Y., 615; 2 California, 412 ; 
3 Paige, N. Y., Clarke v. The City of Rochester; 5 Id., 
124.) 

In the case of Chatterton v. The Secretary of State, 58 
Illinois, 9, in a petition to compel the State ‘Auditor to 
draw his warrant on the State Treasurer for the contract 
price of 1000 reams of printing paper, and to compel the 
Treasurer to pay the same, the prayer of the relator was 
granted, and a peremptory mandamus directed to issue, 
‘‘requiring the Auditor to draw his warrant for the 1000 
reams received by the State, and requiring the Treasurer 
to countersign the same, and to pay it when there shall 
be funds in the Treasury subject to its payment.”’ 

In the case of the State of Ohio v. Todd and others, 4 
Hammond’s Ohio Reports, 351, a rule was issued against 
the Court of Common Pleas to show cause why a man- 
damus should not issue to compel them to sign ‘‘a bill 
of exceptions.”’ The court heid the power existed, and 
said: ‘*The authority to issue a mandamus in acase like 
the present cannot be doubted. The power is incident to 
supervising courts, and there are instances of its exercise 
both in England and this country.”’ 
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In the foot-notes of this case reference is made to the 
case of State of Ohio v. Moffit, 5 Ohio, 358, where ‘‘a 
mandamus was allowed to compel the Speakers of the two 
houses of the General Assembly to sign a certificate of an 
election ;’’ and in 5 Ohio, 542, ‘‘to compel judges to pro- 
ceed with a trial ;’ and in 9 Ohio Reports, Smith v. Com- 
missioners, etc., ‘‘to compel an auditor to issue an order 
for fees to which the party was entitled.” 

In Chamberlain v. Henry H. Sibley, Governor, etc., 4 
Minnesota Reports, 309, the court declared that when 
‘**some official act not necessarily pertaining to the duties 
of the executive of the State, and which might as well be 
performed by an officer, is directed by law to be done, then 
any person who clearly shows himself entitled to its per- 
formanee, and has no other adequate remedy, may have 
a writ of mandamus against such officer, even although 
the law may have designated the chief executive of the 
State as a convenient officer to perform the duty.”’ 

In the case of Duffield ef al. v. Whittemon, 4 Gibbs’ 
Michigan Reports, 28, an application was made to com- 
pel by mandamus the State Treasurer to give notice that 
the notes of the Government Stock Bank at Ann Arbor 
would be redeemed at the State Treasurer’s office—the 
bank having failed to redeem when demanded, taking for 
the purpose of evasion a single note, putting it through 
a pretended scrutiny in regard to its genuineness, then 
paying on that note, taking the next and passing it 
through a pretended examination, and so on during bank 
hours. The Treasurer, on affidavits stating the facts, de- 
layed and evaded the requirements of the law. The court 
directed the writ of mandamus to issue against him. 

In the case of Robert H. Morris v. Edmonds, ete., 
15 Barbour, 529, a motion was made for a mandamus to 
compel Edmonds, as chamberlain of the city, and treas- 
urer of the city and county of New York, to pay the 
amount of an account approved by the Board of Super- 
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visors of the county. The court sustained the motion, © 
and ordered a peremptory mandamus to enforce the 
payment. It was said in the argument before this court 
that the great interests (in a money point of view) with 
which the Comptroller of the State is entrusted render 
it improper to award a mandamus. His official action is 
concerned, and yet it is well known that the officer in the 
case just cited is entrusted with moneyed interests many 
times greater than those committed to the direction of 
the Comptroller. 

‘*In the matter of James Turner,’’ 5 Hammond’s Ohio 
Reports, 542, in which a proceeding was had by man- 
damus to compel the Court of Common Pleas of Fair- 
field county to proceed with the trial of Turner on an 
indictment for murder, a peremptory mandamus was 
granted, {the court saying the court below might have 
exercised discretion if deemed proper, but they could not 
abstain from action, as a failure of justice might follow. 

The citation of cases might be extended, if deemed 
necessary to show that the power to issue the writ is of 
the broadest character as regards the position of the per- 
son against whom it is sought, and that in its enforce- 
ment in proper cases there is no official dignity above 
its reach. 

It was stated in the argument of appellant, and is in- 
timated in the opinion of the majority of the court in 
this case, that there was danger of an encroachment by 
this branch of the government on one of the co-ordinate 
hranches of the government, and remarks in the way of 
a caution to the court were made. The past history of 
- this court, through all the twenty-eight years of its exist- 
ence, and composed as it has been of twenty-two mem- 
bers, negatives any presumption of encroachment or un- 
due assumption of jurisdiction on its part. The present, 
like its former members, are aware that its real strength 
lies in its adherence to well established principles, and that 
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anything like even an attempted encroachment upon the 
rights of other departments of the government would be 
merely grasping at the shadow and losing the substance. 

In all its history but one instance of the kind can be 
found, and that long-to-be-remembered case presents a 
striking example of the want of power and utter failure 
on the part of any department of the government of this 
State when it attempts an encroachment upon the rights 
or powers of the others. The plain duty and the sole 
mission of this court is an adherence to established prin- 
ciples and in all cases to follow the law. 


Justice Moore, having been of counsel, did not sit in 
this case. 


JACOB KUECHLER, COMMISSIONER GENERAL LAND 
OFFICE, Vv. GEo. W. Wriaut. 


1. The alternate or even sections of land reserved for the use of the State 
by the act of February 4, 1856, incorporating the Memphis, El Paso and 
Pacific Railroad Company, when surveyed and delineated on the map 
of the district surveyor, ceased to be public land, and cannot again be 
regarded as a part of the public domain, so as to subject them to location. 

. Such alternate or even sections were, by Section 3 of Article 10 of the 
Constitution of 1866, set apart as a part of the perpetual school fund of 
the State, and thus placed beyond the power of the Legislature to divert 
them to any other purpose. 

3. Section 6 of Article 9 of the present State Constitution also dedicates 
such alternate sections to school purposes, and no valid location of a 
land certificate could be made in pursuance of the the actof August 12, 
1870, upon such alternate or even sections after they had been designated 
and surveyed under the railroad laws of the State. 

4. Section 5 of Article 10 of the present State Constitution cannot be con- 
strued to subject the ‘‘ reserved sections” to location, but was intended 
to subject to location the ‘‘odd sections” within the reserve of such 
railroads as had not complied with the terms of their charters. 


[o] 


On Morion For REHEARING. 
5. The application for rehearing refused. 
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6. ‘The action of this court in overruling the application for rehearing is not 
influenced by any want of jurisdiction in the District Court to grant 
the writ of mandamus to the Commissioner of the General Land Office 
in a proper case. 

7. A mandamus will lie to compel the Commissioner of the General Land 
Office to perform a mere ministerial duty. 


APPEAL from Travis. Tried below before the Hon. 
J. P. Richardson. 

On the twenty-cighth of June, 1871, George W. Wright 
filed in the District Court of Travis county his petition 
against Jacob Kuechler, Commissioner of the General 
Land Office. He alleged that he was the owner of a valid 
land certificate (which he described) originally issued 
for twelve hundred and eighty acres of land, the certifi- 
cate for the unlocated balance of which issued on the 
first of December, 1870, for six hundred and forty acres ; 
that on the twentieth of September, 1870, he caused said 
certificate for unlocated balance to be filed and entered in 
the office of the surveyor of Lamar county, by the law- 
ful surveyor thereof, upon fractional sections Nos. 32, 36 
and 46, of the Memphis, El Paso and Pacific Railroad 
Reservation, which he alleged were then subject to loca- 
tion ; that by virtue of the certificate, file, and entry, on 
the day of March, 1871, he caused said tracts of 
land to be surveyed by the surveyor of Lamar county, 
and on the twenty-ninth of March, 1871, caused said sur- 
veys to be duly recorded in the district surveyor’s office 
in Lamar county; that on the fourteenth day of April, 
1871, he caused the certificate, with the field notes of sur- 
vey, to be returned to and filed in the General Land Office; 
that the certificate, field notes and survey were examined 
in the General Land Office and found genuine and cor- 
rect, but that the Commissioner (Kuechler) refused to 
issue patent, because said survey covered fractional sec- 
tions Nos. 32, 36 and 46, within what was once and is 
still claimed as the: Memphis, El Paso and Pacific Rail- 
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road Reservation, which was originally held up from 
location by any certificate. 

Wright alleged in his petition that the reservation re- 
ferred to, so far as State sections were concerned, was 
opened to location by the Constitution of the State of 
1869-1870, and by the act of: August 12, 1870; that his 
surveys were upon land once embraced by State sections 
in said reserve. He prayed for a peremptory writ of 
mandamus against Kuechler to compel him to issue a 
patent on his certificate and survey, etc. 

On the twenty-third of June, 1871, Kuechler acknowl- 
edged service of the petition, waived copy, etc., and in 
person by way of answer alleged that he had no objection 
- to issuing a patent as desired, ‘‘except that the field 
notes cover fractional sections Nos. —-, in what is known 
as the ‘Memphis, El Paso and Pacific Railroad Reserva- 
tion,’ which fractional sections were originally reserved 
from location by the law; and whether the law has been 
so changed as to permit such location is respectfully sub- 
mitted to the court, under the management of the Attor- 
ney-General.’’ He further stated in his answer that ‘‘ this 
case is submitted as a test case, in order to furnish a rule 
for this office.”’ 

On the twenty-eighth of June, 1871, Kuechler, by his 
attorney (Alexander, the Attorney-General), demurred to 
Wright’s petition— 

‘First. Because it did not appear from the petition 
that the lands reserved were not severed from the mass of 
the public domain, and dedicated to such special public 
uses as the State of Texas might choose to make of them, 
and that they have nut remained so severed and dedicated 
ever since, although the sections reserved for the railroad 
corporation mentioned in the petition have since been 
made by the Constitution subject to location. | 

‘* Second. Because the language of Section 5 of Article 
10 of the Constitution of the State clearly indicated that 
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the public lands severed and dedicated as aforesaid for | 
the benefit of the State, and not for the benefit of railways 
and railway companies, were not intended to be made 
subject to location. 

“Third. Because no statute has been, or can be, con- 
stitutionally enacted placing the alternate sections sur- 
veyed and reserved on the footing of vacant and undedi- 
cated public domain,”’ etc. 

Certified copies of the certificate, location, survey, etc., 
were attached to and made a part of the petition. It was 
not denied that the railway company, in compliance with 
the requirements of a supplemental act, had surveyed, 
sectionized and numbered all the sections and fractional 
sections of vacant land within their reservation, from the 
eastern boundary of the State to the Brazos river, within 
four years after the first of March, 1856, and had depos- 
ited a correct map of the work in the General Land Office, 
and that fractional sections 32, 36 and 46 were included 
in the reservation. 

The transcript contains no statement of facts. 

On the fifth of July, 1871, the court below, a jury being 
waived, rendered a judgment directing the clerk to issue 
a peremptory mandamus to compel the issuance of patent 
by the Commissioner of the General Land Office. From 
this judgment Kuechler appealed, and assigned for 
error— 

‘1. The court erred in overruling the demurrers filed 
in said cause by the defendants. 

‘*2. The court erred in the assignment of the reasons 
for overruling said demurrers.”’ 

The 15th Section of the act incorporating the Memphis, 
El Paso and Pacific Railroad Company, which exempted 
from location the vacant public land within eight miles on 
each side of the extension line of the road, from and after 
the time when the line should be designated by survey, 
as well as the 16th and 18th Sections of the same act, 
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which reserved the even sections to the State, are suffi- 
ciently set forth in the opinion of Evans, P. J. 

The 5th Section of the ‘‘ Act to regulate the disposal of 
the public lands of the State of Texas,’ approved Au- 
gust 12, 1870, is as follows: 
©The holder of any genuine land certificate or other 
valid claim against the State of Texas shall hereafter have 
‘the right to locate the same upon any part of the public 
domain of the State not subject to the claim of actual oc- 
cupants, as prescribed in the foregoing sections of this 

-act, and in accordance with the laws now in force in refer- 
ence to the locating, surveying and patenting of lands in 
this State ; provided, that all such certificates shall be 
located, surveyed and returned to the General Land Office 
by the first day of January, 1875, or be forever barred.” 

Section 3 of Article 10 of the Constitution of 1866 pro- 
vides that ‘‘all the alternate sections of land reserved by 
the State, out of grants heretofore made to railroad com- 
panies or other corporations whatever, for internal im- 
provements, or for the development of the wealth and re- 
sources of the State, shall be set apart as a part of the 
perpetual school fund of the State.” 

Section 6 of Article 9 of the present Constitution, 
among other things, provides, ‘‘as a basis for the es- 
tablishment and endowment of said public free schools, 
all the funds, lands and other property heretofore set 
apart and appropriated, or that may hereafter be set 
apart and appropriated, for the support and maintenance 
of public schools, shall constitute the public school fund; 
* * * and no law shall ever be made ‘appropriating 
such fund for any other purpose whatever.’ 

Article 10, Section 5, of the Constitution of 1870, pro- 
vides that ‘‘all public lands heretofore reserved for the 
‘benefit of railroads or railway companies shall hereafter 
be subject to location and survey by any genuine land 

certificates. ”’ 
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Wm. Alexander, Attorney-General, for appellant. 
James C. Walker and Bonner & Bonner, for appellee. 


Evans, P. J.—This is a suit by mandamus to compel 
the Commissioner of the General Land Office to issue 
patents to the appellee, George W. Wright, to fractional 
sections Nos. 32, 36 and 46, in what is known as the Mem- 
phis, El Paso and Pacific Reservation. 

The act to incorporate the Memphis, El Paso and Pa- 
cific Railroad, passed February 4, 1856, provides, in Sec- 
tion 15, that all the vacant public land within eight miles 
on each side of the extension line of said road shall be ex- 
empt from location or entry, from and after the time 
when such line shall be designated by survey, recogni- 
tion, or otherwise; the lands hereby reserved ‘‘ shall be: 
surveyed by said company at their expense, and the 
alternate or even sections reserved for the use of the 
State; and it shall be the duty of said company to furnish 
the district surveyor of said district through which said 
road may run with a map of the track of said road, 
together with such field notes as may be necessary to the 
proper understanding and designation of the same.”’ 

Sections 16 and 18 provide ‘‘for the issuance of cer- 
tificates to be located upon the odd sections within the 
reservation ; provided, sufficient quantity of land of said 
odd sections is to be found therein, otherwise upon any 
vacant and unappropriated lands of the State; and pro- 
vided always, that the even sections shall be reserved ex- 
clusively for the State.” 

It is admitted by the pleadings that said company, in 
compliance with Section 4 of supplemental act, surveyed, 
sectionized and numbered all the sections and fractional 
sections of vacant land within their reservation, from the 
eastern boundary of the State westward to the Brazos 
river, within four years from and after the jirst of 
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March, 1856, and also in said time deposited a correct 
map of the said work in the General Land Office; and 
that fractional sections Nos. 32, 36 and 46, which are the 
subject of this litigation, were included in the said reser- 
vation, and were returned upon the maps as part of the 
said surveys. 

The alternate or even sections when surveyed and de- 
lienated by the map lose the character of public land, 
and cannot regain that character ‘‘except by direct 
and express terms.’ (State v. Delesdenier, 7 Texas, 
108.) 

In the case of Wilcox vy. Jackson, 13 Peters R., 498, it 
is said that an appropriation of land by the government 
is nothing more nor less than setting it apart for some 
particular use, and whenever a tract of land shall have 
once been legally appropriated to any purpose, from that 
moment the land thus appropriated becomes severed from 
the mass of public domain, and no subsequent law, proc- 
lamation, or sale would be construed to embrace it or to 
operate upon it, although no other reservation were made 
of it. 

Were there any doubt as to the effect of the language 
of the act appropriating the alternate sections to the use 
of the State, that doubt would: be removed by Article 10 
of the Constitution of 1866, which provides, in Section 3, 
‘that all the alternate sections of land reserved by the 
State out of grant heretofore made or that may hereafter 
be made to railroad companies or other corporations of 
any nature whatever, for internal improvements, or for 
the development of the wealth or resources of the State, 
shall be set apart as a part of the perpetual school fund 
of the State.”’ 

This language is broad and comprehensive. The alter- 
nate sections of land reserved by the State out of grants 
heretofore made or that may hereafter be made to rail- 
road companies are dedicated to school purposes and 
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placed beyond the power of the Legislature to divert 
them for any other purpose. 

We do not stop to inquire the precise place the Con- 
stitution of 1866 occupies in our political history; suffice 
it to say that it is recognized for many purposes as the 
Constitution of the State until superseded by the Consti- 
tution of 1869. 

Section 6 of Article 9 of our present Constitution pro- 
vides that ‘‘all the funds, lands and other property here- 
tofore set apart and appropriated, or that may hereafter 
be set apart and appropriated, for the support and main- 
tenance of public schools, shall constitute the public 
school fund, a ° od ° and no law shall 
ever be made appropriating such funds for any other 
use or purpose whatever.’’ The act, therefore, of August 
12, 1870, to regulate the disposal of the public lands of 
the State of Texas, does not authorize a homestead settle- 
ment or the location of a land certificate on the alternate 
or even sections when once designated and surveyed un- 
der the railroad laws of the State. 

Section 5, Article 10, of the Constitution does not either 
in terms subject the reserved sections to location and sur- 
vey by any genuine land certificate; the plain import and 
meaning of this section was intended to open the odd sec- 
tions within the reserve of such railroads as have not 
complied-with the terms of their charters. 

To construe this section so as to open the State sections 
to location would not only do violence to the language, 
but to the spirit and policy of the Constitution itself. 
Therefore the judgment of the court below is reversed 
and the case dismissed. 





REVERSED AND DISMISSED. 


Opinion delivered August 20, 1872. 











608 KUECHLER V. WRIGHT. { Austin, 





Argument for the appellant on motion for rehearing. 





On MoTIon FOR REHEARING 
Wm. Alexander, Attorney-General, for appellant. 
Jas. C. Walker, for appellee. 


McApoo, J.—We see no reason to change the opinion 
of this court in this case. 

The opinion of the Presiding Justice (Evans) rendered 
on the original hearing we think is clearly based on the 
law of the case. 

Whatever may be the status of the railroad sections in 
the event of their forfeiture, it is clear that the State sec- 
tions were dedicated, under the Constitution of 1869, as 
well as under that of 1866, to the perpetual school fund, 
and not in any manner subject to entry and location, 
either under the homestead law or under any class of 
certificates. The inhibition is complete, and the Legisla- 
ture has no power to open these lands to any class of 
jand claims against the State. 

The former judgment and opinion of the court are 
adhered to. 


REHEARING REFUSED. 


Opinion delivered October 21, 1873. 


On SEcoND MoTION FOR REHEARING 


J.C. Walker, Sayles & Bassett, Walton & Green and 
Peeler & Fisher, for appellee on motion to rehear. 


. Geo. Clark, Attorney - General, filed an able brief for 
appellant, in which he contended— 
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I. That a second motion for rehearing is a novelty in 
our practice, and should not be entertained. 


II. That the lands in question lost the character of 
‘‘public domain”’ by the original act of February 4, 1856, 
and the surveys and delineations thereunder, and no ex- 
press legislative enactment has restored to them their 
original character. (State v. Delesdenier, 7 Texas, 108 ; 
General Laws, 1870, Chapter 53.) 


Ill. That having been segregated from the mass of 
‘‘public domain”’ by the original act of February 4, 1856, 
and reserved for the use of the State, the people in their 
organic capacity have dedicated them toa particular pub- 
lic use, and the actual intent of the Legislature in the 
passage of the act of August 12, 1870, is immaterial. 
(Constitution, 1866, Art. 10, Sec. 3; Constitution, 1869, 
Art. 9, Sec. 6.) 


IV. That the Constitution of 1866, though superseded, 
is not annulled in this respect by its successor, but its 
provision as to reserved sections is revived and continued 
and in no manner qualified by Article 10, Section 5, Con- 
stitution of 1869. ‘‘The lands heretofore reserved for the 
benefit of railroads or railway companies,’’ in the last 
named sections, means just what it says, and cannot be 
extended by implication to lands reserved for the bene- 
fit of the State. And the views entertained and ex- 
pressed by individual members of the convention cannot 
control or qualify the plain import of the language em- 
ployed, for a constitution is the work of the people 
who adopt it, and not of the delegates who frame it. 
(Dorman v. The State, 34 Ala., 216; Gibbons v. Ogden, 
9 Wheat., 188; Potter’s Dwarris, 675-676; Story on 
Cons., Sec. 451.) Says the eminent author in the section 
last quoted: ‘‘Constitutions are not designed for meta- 
physical or logical subtleties, for niceties of expression, 
for critical propriety, for elaborate shades of meaning, or 

39 
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for the exercise of philosophical acuteness or judicial 
research. They are instruments of a practical nature, 
founded on the common business of life, adapted to com- 
mon wants, designed for common use, and fitted for com- 
mon understanding. The people make them, the people 
adopt them, the people must be supposed to read them 
with the help of common sense, and cannot be presumed 
to admit in them any recondite meaning, or any extraor- 
dinary gloss.”’ 

V. That the Constitution of 1866, and the government 
founded thereon, were not void, and executed acts there- 
under will not be disturbed. (40 Ala., 451; 41 Ala., 423; 
43 Ala., 340, 459.) 

VI. That if the Constitution of 1866 was a nullity, 
these reserved sections had before been appropriated 
by valid legislation to the same use. (General Laws, 
1858, Chap. 127, Sec. 11; General Laws, 1866, Chap. 
143.) 


Moorr, Associate Justice.—The judgment of the 
District Court in this case was reversed and the cause 
dismissed by this court on the twenty-first of October, 
1872, upon the ground, as appears by the opinion of ‘the 
court then delivered, that the lands designated as the 
State sections in whatis known as the Memphis, El Paso 
and Pacific Railway Reservation, were not open to loca- 
tion and patent at the date of appellee’s location thereon, 
in September, 1870. 

On the application of appellee a rehearing was granted 
October 21, 1872, and on the fifteenth of April, 1873, the 
case was again submitted to the court, and on the twenty- 
first of October, 1873, the court, on the same grounds 
maintained in its former opinion, again rendered judg- 
ment reversing the judgment of the District Court and 
dismissing the case. 

On the twenty-eighth of November, 1873, appellee 
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made an application for a rehearing upon this second 
judgment of the court, which applicatign, by a special 
order, was continued to the present term, and on March 
20, 1874, after able and elaborate oral as well as written 
arguments of the questions discussed in the former opin- 
ions of the court theretofore rendered, it was submitted 
to our consideration. 

We have endeavored to give that thorough examination 
of the record and patient and careful attention to the 
argument and authorities which have been submitted to 
our consideration we felt was demanded before our final 
determination should be reached, not only by the unusual 
action of our predecessors in the special consideration 
shown to a second application for a rehearing, but also 
from the important as well as peculiar and delicate char- 
acter of the questions presented for judicial determination, 
the magnitude of the interest indirectly as well as directly 
involved, and the great ability, zeal, and learning which 
have been displayed by counsel in its presentation. After 
doing this, we have reached the same conclusion to which 
our predecessors came, and are constrained to say that in 
our opinion, as in theirs, the judgment of the District 
Court should be reversed and the case dismissed. 

The refusal of an application for rehearing would ordi- 
narily suffice for the final disposition of the cause, with- 
out a presentation of the reasons of the court for its 
approval of the judgment previously rendered. And 
some members of the court believe that it is unnecessary 
that we should do more than this in the present instance. 
In this conclusion, however, I am unable to coneur. 

Since this case was submitted to us, a question has been 
discussed and decided in another cause (Bledsoe, Comp- 
troller, v. The International Railroad Company) by a 
majority of the court, as organized for the decision of 
that case, which also presents itself at the threshold of 
the proper determination and disposition of this one. 
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The result of the decision of the court in that case, if 
correct, and such as should be adhered to and followed, 
authorizes the judgment which should be rendered in this 
case ; and unless the grounds of our decision are indi- 
cated, it will be left to inference and conjecture whether 
we have refused to grant the rehearing because in our 
opinion our predecessors have reached a correct conclusion 
in a case in which they had jurisdiction, or because we 
hold their judgment dismissing the case correct for want 
of jurisdiction of the District or Supreme Court to enter- 
tain an application for, or to grant, a mandamus to the 
Commissioner of the General Land Office. The latter 
_ certainly might be, and I think would most probably be, 
the conclusion drawn from the judgment, if no opinion 
indicating the ground upon which it is rendered should 
be expressed. If this is not intended to be the import of 
our action in this case, it should not be left in doubt. 
Although the court on an application for a rehearing may 
approve the judgment, if it does not believe the law of 
the case has been correctly announced in the opinion 
delivered all must admit it should be corrected ; other- 
wise it would bea snare to entrap litigants as well as infe- 
rior courts in othercases. And surely if the entire opin- 
ion of the court is extra-judicial, as in a case over which 
the court has no jurisdiction, and therefore has no author- 
ity to decide the questions whichit undertakes to discuss, 
the fact that we may concur in the correctness of the 
views which it has expressed as abstract questions would 
not justify us in letting them stand as judicial determi- 
nations with the additional weight of our seeming ap- 
proval. 

My former connection with the case of Bledsoe v. The 
International Railroad Company would induce me to de- 
cline a discussion of the questions decided in it, if I 
could satisfy myself that it was compatible with my duty 
as a member of the court to do so. . With the determina- 
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tion of that case, my interest in, and connection with the ~ 
parties to, and the matters involved in, that litigation 
ended. But with the legal propositions announced in it, 
when they may arise, or are applicable in other cases in 
which it is my duty to act, I must deal as with a former 
opinion of the court in any other case. No judge can 
long continue a member of this court without having to 
consider and decide questions with which he may have 
had a previous professional connection. But when a 
case is presented which calls for, and when in his judg- 
ment public as well as private interest demands, an ex- 
pression of his opinion, in my view of duty he has no 
right to withhold it from his mere personal repugnance to 
discuss a question with which he may have been recently 
connected as counsel, or through fear that his opinion as 
a judge may be imputed to the bias of the former advo- 
cate. 

As applications for mandamus against the Commis- 
sioner of the General Land Office can only be brought in 
the District Court of Travis county, as heretofore held by 
this court (Bledsoe, Comptroller, v. International Rail- 
road Co., ante, 537), from which causes are returnable to 
this branch of the court, unless the question is decided 
before our adjournment on Friday next the jurisdictional 
right of the District Court to award a peremptory man- 
damus to this officer, it may be inferred, will not come 
before this court until its next session at the capital, be- 
ginning in April next, during which time the administra- 
tion of the office may be greatly embarrassed, and many 
private rights may be abandoned or lost, from the doubt 
and uncertainty as to whether the aid and authority of the 
court can be invoked for their protection and mainten- 
ance, or through the conviction that it has been deter- 
mined by this court that in every matter requiring official 
action there is no appeal from the determination of the 
Commissioner, however evidently this may be the result 
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of ‘‘ whim, caprice, or mistake.’’ And the Commissioner, 
in whatever doubt he may be as to the proper discharge 
of his duty, and however anxiously he may desire the 
judgment of the court as a guide in the performance of 
the duty imposed upon him, must act on his uninformed 
judgment, or the advisory opinion of the Attorney- 
General. If such is the law, I think it should be clearly 
and distinctly announced. If it is not, any doubt regard- 
ing it which may have arisen from anything heretofore 
said by the court should be removed on the first occasion 
when it may properly be done. 

That the court had jurisdiction to award a mandamus 
to the Commissioner of the General Land Office, when 
- the act in question is such as may be enforced by this writ 
under the long and well established rules of law applica- 
ble to a proceeding of this kind, was generally regarded 
as clearly recognized and as thoroughly settled by an 
unbroken current of decisions of this court from its 
organization down to the recent decision of the court in 
the case of Bledsoe, Comptroller, v. The International 
Railroad Company, as any question which has heretofore 
called for judicial determination. That it may be sure 
whether a different rule has not been announced in the 
opinion of the court in that case, it is necessary to analyze 
and consider some of the propositions of law laid down 
in it, and the arguments and authorities relied upon to 
support and maintain them. In doing this I shall en- 
deavor to confine myself to that part of the opinion 
which treats of the jurisdictional right of the court to 
award a peremptory mandamus to any of the class of 
officers to which the Commissioner of the General Land 
Office belongs. With regard to the decision of the court 
on the case before it, I have nothing whatever to do. 

On looking to the opinion for the purpose for which I 
am considering it, the following propositions seem to me 
to be clearly and distinctly laid down as general legal 
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propositions which, if sound, are as applicable to this case ~ 
as to the one then before the court, viz.: 

1. ‘‘It is considered that the District Court has not the 
power and authority under the Consitution to compel an 
officer of the executive department of the government 
to perform an official duty.”’ 

2. ‘*The question (Z. e. in respect to the proposition just 
stated) may be said to have been authoritatively settled 
in this State under the Constitution of 1845, in the case of 
the Houston Tap and Brazoria Railroad Company v. Ran- 
dolph.’’ (24 Texas, 335.) 

3. ‘* Under the old Constitution the supreme executive 
power was vested in the chief magistrate; under the 
present Constitution it is vested in the entire body of 
magistracy composing the executive department, with the 
powers of each separately defined.’’ 

It does not appear to have been the purpose of the court 
to distinctly insist that the jurisdictional power of the 
court to award a peremptory writ of mandamus has been 
withheld from the District Court by the enumeration in 
the present Constitution of the officers of which the exec- 
utive department shall consist. This seems rather sug- 
gested as presenting an additional argument in support of 
the correctness of the conclusion drawn from the division 
of the powers of the government into three distinet de- 
partments, announced as the pivot point of the branch of 
the case then being discussed, and which, as is claimed, 
has been authoritatively determined by the court prior to 
the change in the phraseology of our organic law. That 
this change may also authorize the same conclusion 
claimed from the division of the powers of the govern- 
ment seems to be vaguely hinted, it is true, in a subse- 
quent paragraph of the opinion, where it is said, 
“‘In the different States of the Union the executive 
power” (the chief or supreme executive power I presume 
is meant) ‘‘is vested in the Governor, while in this State it 
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is vested in the magistracy comprising the executive de- 
partment,” and by the citation in this immediate connec- 
tion of the following cases, to-wit: Demmitt, Pet., 32 
Maine, 508; Manion v. Smith, § Rhode Island, 192; State 
¥. The Governor, 1 Dutcher, N. J., 331; Law v. Towns, 
8 Georgia, 360; Hawkins v. The Governor, 1 Arkansas, 
57; in which, as well asin a few others which might be 
cited, it has been held in some of them that the court can- 
not, and in others that it will not, award a peremptory 
mandamus against the Governor. 

The inference which seems to be suggested is, if a man- 
damus does not go against the Governor because the 
chief or supreme executive power is vested in him, 
~ neither should it as to other officers who are invested in 
direct terms by the Coustitution with a part of the execu- 
tive power. But why, I wouldask, does this mere change 
in the phraseology of the Constitution have this effect? 
It does not mark with any more distinctness the separa- 
tion of the powers of the governmeni into three depart- 
ments. These officers, of whom it is declared the execu- 
tive department shall consist, were as unquestionably ex- 
ecutive officers and belonged to the executive department 
before this change was made in the organic law as since. 
Their powers and functions were precisely the same then 
as they are now. The difference seems more a matter of 
style than anything else, unless it was intended, as is 
probable, to indicate thereby more plainly their independ- 
ence of the Governor in the discharge of such executive 
duties as were respectively intrusted to them. Whatever 
may have been its purpose, surely it cannot warrant so 
fundamental a change in the structure of the government, 
the power and duty of the courts, and the rights of the 
citizen, as to justify the conclusion if mandamus could 
be awarded against these officers under one form of Consti- 
tution it could not be under the other. It must be borne 
in mind the point of discussion is not whether a manda- 
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mus may he awarded to one of these officers because of — 
the nature or character of the particular act or duty in 
question, to enforce the performance of which the writ is 
asked ; but it is, has the court jurisdictional power to 
award the writ against any officer belonging to the execu- 
tive department, in respect to any official act or duty 
whatever, however clearly clerical or ministerial it may 
be, the performance of which has been positively enjoined 
by law. 

Although it is not very distinctly presented or strongly 
urged in the opinion of the court, still, as great weight 
seems to be attached by the advocates of this theory as 
to the effect of the division of the powers of the govern- 
ment into three departments, to the fact that it is held in 
the cases cited above that a mandamus cannot or should 
not be awarded against the Governor, it may not be amiss 
to say that it is by no means certain that the weight of 
authority is against the power of the court to award the 
writ where the character or nature of the official duty is 
such as may properly be enforced by mandamus. Many 
of the ablest courts of the country, if not a majority of 
them, have approved and virtuated the proposition so 
emphatically announced by Chief Justice Marshall, viz., 
**It is not by the office of the person to whom the writ is 
directed, but the nature of the thing to be done, that the 
propriety or impropriety of issuing a mandamus is to be 
determined.” 

After a careful examination of the authority of the 
court on an application for the writ against the Governor, 
the Supreme Court of Ohio declares: ‘‘ However, there- 
fore, the Governor in the exercise of the supreme execu- 
tive power of the State may, from the inherent nature of 
the authority in regard to many of his duties, have a dis- 
cretion which places him beyond the control of the judi- 
cial powers, yet in regard to merely ministerial duty 
enjoined on him by statute, which might have been de- 











618 KUECHLER Vv. WRIGHT. [Austin, 





Opinion of the Court on motion for rehearing. 





volved on another officer of the State, and affecting any 
specific private right, he may be made amenable to the 
compulsory process of this court by mandamus.’ (State 
v. Governor, 5 Ohio St. R., 528.) 

And says the Supreme Court of Alabama: ‘‘The doc- 
trine that mandamus will lie against one of the executive 
officers of the government, to enforce the performance of 
a mere ministerial act, was distinctly affirmed in Kendall 
v. The United States, 13 Peters, 524, 595, 610, 626, 241. 
In that case Mr. Butler, the Attorney-General, admitted 
in his argument that ‘‘as the ordinary character of an 
officer's functions would not always determine the true 
character of a particular duty imposed by law, if an ex- 
‘ ecutive officer, the head of a department, even the Pres- 
ident himself, were required by law to perform an act 
merely ministerial and necessary to the completion or en- 
joyment of the rights of individuals, he should be re- 
garded guoad hoc, not as an executive, but as a merely 
ministerial officer, and therefore liable to be directed and 
compelled to the performance of the act by mandamus 
if Congress saw fit to confer the jurisdiction.”’ (12 Pe- 
ters, 595.) 

‘‘The same principle applies to the judicial officers 
who, though not answerable for errors of judgment, how- 
ever plain the mistake, are responsible for any injury 
which results from their failure to perform a ministerial 
duty cast upon them by law. In Furguson v. Earl of 
Kinnard, 9 Clark & Fin., 279, 290, Lord Brougham, after 
stating the first branch of this proposition, added: ‘* But 
where the law neither confers judicial power nor any dis- 
cretion at all, but requires certain things to be done, 
everybody, whatever be its name, and whatever other 
functions of a judicial or discretionary nature it may 
have, is bound to obey, and with the exception of the 
Legislature and its branches everybody is liable for the 
consequences of disobedience.’’ Lord Campbell said in 
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the same case (p. 312): ‘‘ When there is a ministerial act’ 
to be done by the persons who, on other occasions, act 
judicially, the refusal to do the ministerial act is equally: 
actionable as if no judicial functions were, on any occa: 
sion, entrusted to them. There seems no reason why the 
refusal to do a ministerial act by a person who has cer- 
tain judicial functions should not subject him to an ac- 
tion in the same manner as he is liable to an action for an’ 
act beyond his jurisdiction.’’ (See also opinions of Lord 
Lyndhurst and Lord Cottinham, pp. 280, 306.) 

All this is but the result of the just and wholesome 
principle that no public functionary, whatever his official 
rank, is above the law, or will be permitted to violate its 
express command withimpunity. While, therefore, it is 
true that in regard to many of the duties which belong to’ 
his office the Governor has, from the very nature of the 
authority, a discretion which the courts cannot control, 
yet in reference to mere ministerial duties imposed upon 
him by statute, which might have been devolved on 
another officer if the Legislature had seen fit, and on the 
performance of which some specific private right de- 
pends, he may be made amenable to the compulsory pro- 
cess of the proper court by mandamus. (Tennessee 
and Coosa Railroad Company v. Moore, 36 Ala., 371.) 

In Harpending v. Haight, 39 Cal., 189, Wallace, J., 
says: ‘‘And it is settled by the uniform adjudications of 
this court that in such a case the writ will be issued 
against the Governor of the State to enforce the perform- 
ance of the act required.’? (McCauley v. Brooks, 16 Cal., 
11; Middleton v. Low, 30 Cal., 596; Stewart v. Haight, 
January term, 1874.) These authorities are supported by 
numerous cases adjudicated in other courts. And says 
Crockett, J., in the same case: ‘‘Any other rule than this 
would be subversive of private rights, and incompatible 
with the fundamental principle of republican govern- 
ment, to-wit, that all public officers can be compelled by 
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law to perform merely ministerial acts and duties involv- 
ing the exercise of no discretion.’ (See also Pacific 
Railroad v. Governor, 23 Mo., 353; Colten v. Ellis, 7 
Law Reports, N. C., 545; Malpras v. Caldwell, N. C., 
January term, 1874; Magruder v. Swan, 25 Md., 172; 
Chamberlin v. Sibley, 4 Min., 309; The State v. Maflit, 5 
Ham., Ohio, 358; Commonwealth v. Dennison, Governor, 
24 How., 66.) 

After a careful examination of the conflicting decisions 
of different courts on the question, a late commentator 
on the law of mandamus says: ‘‘ But the better doctrine 
seems to be, that the Governor is not an exception to the 
general rule that all public officers may by mandamus 
’ be compelled to perform an act clearly defined and en- 
joined by the law, and which is merely ministerial in its 
nature, and neither involves any discretion nor leaves 
any alternative.’’ (Moses on Mandamus, 82.) 

An examination of the cases in which it has been de- 
cided that the writ will not issue to the Governor shows 
that it is so held on grounds not applicable to any other 
officer of the executive department. This is plainly evi- 
dent from the fact that in all the States in which these 
decisions have been made it is well established that man- 
damus will lie to compel the heads of executive depart- 
ments to perform mere ministerial duty. 

Thus says the Supreme Court of Arkansas, in Hawk- 
ins v. The Governor, 1 Arkansas, 587, the case cited to 
show that the writ cannot issue to the Governor: ‘‘All 
the officers of the government except. the President of the 
United States and the executives of the States are liable 
to have their acts examined into by a court of justice.’ 
And says the same court, in Black v. The Auditor of the 
State, 16 Ark., 238: ‘‘It. is a well settled principle that 
mandamus will lie against the heads of departments of 
the Federal and State Governments to compel them to 
perform a mere ministerial act imposed upon them by 
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law, though notin those acts requiring the exercise of — 
judgment and discretion.’’ (See also Danley v. Whitely, 
14 Ark., 687; Heampstead v. Underhill, 20 Ark., 337; 
Western v. Dane, 51 Maine, 461; People v. Adam, Audi- 
tor, 3 Mich., 427; Bay City v. The State Treasurer, 23 
Mich., 500.) In the last of these cases a mandamus was 
awarded to enforce performance of a duty resulting from 
a decision of the court holding a statute to be unconsti- 
tutional. (People v. Auditor, 17 Mich., 161; People vy. 
Burridge, 38 Ill., 307; People v. Minor, Auditor, 46 IIL, 
384; People v. Smith, 43 Il]., 219; People v. Secretary of 
State, 58 Ill., 90.) 

The ground upon which its decision is made is thus de- 
clared by the Supreme Court of Georgia, in the case of 
Law vy. Towns, Governor, 8 Georgia, 360: ‘‘ But while 
we are unable to give a satisfactory legal reason why the 
remedy should be denied to the citizen, yet we are satisfied . 
that for political reasons alone the remedy by mandamus 
ought not to be enforced against the chief executive officer 
of the State.’’ And in the subsequent case of The State 
v. Powers, 14 Georgia, 338, the court says: ‘‘ In every 
well constituted government the highest judicial author- 
ity must necessarily have a supervising power over all 
inferior or subordinate tribunals, magistrates and all oth- 
ers exercising public authority. If they commit errors, 
it will correct them. If they refuse to perform their duty, 
it will compel them—in the former case by writ of error, 
in the latter by mandamus.”’ 

In the Constitution of each of these States, as indeed 
is the case in that of almost every State in the Union, there 
is the same division of the powers of government as in 
our Constitution. And in nearly all of them the chief or 
supreme executive power is vested in the Governor, with- 
out naming in specific terms the other officers of the exec- 
utive department. But in all of them, it is believed, the 
officers usually spoken of as officers of the executive de- 
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partment are created, and their functions mainly de- 
fined. The Constitution of Ohio is the only one which 
has come under my observation in which the same 
enumerated officers of which the executive department 
shall consist isexpressly declared, as is done in the present 
Constitution of this State. The Constitution of Indiana, 
however, though notin the precise terms as ours, is clearly 
‘the same in effect. In it heads of departments are de- 
nominated administrative officers. But in the division of 
the powers of government into three departments it is 
declared that the executive department includes the ad- 
ministrative. In both of these States mandamus will lie 
to these officers. (Dodd v. Miller, 14 Ind., 433 ; Smith v. 
’ Talbot, Auditor, 11 Ind., 144.) And in Beal v. Ray, 17 
Ind., 554, it seems to be intimated that it will lie against 
the Governor. And so it is held in Ohio, as has been 
already shown. (State v. Governor, swpra.) 

But if it is insisted that the specification in the Consti- 
‘tution of the different officers of whom the executive de- 
partment shall consist, why may it not be held in favor of 
the greater liberty and better protection of the rights of 
the citizen, that the Governor, if not previously so, has 
-been placed upon the same footing with other executive 
officers, and is thereby subject to the process of the court 
in matters of mere ministerial duty affecting private 
rights, which involve neither judgment nor discretion, 
rather than to conclude that the other officers named are 
taken by it from under the control and restraining power 
of the judiciary, in discharge of official duties of this 
character, if aforetimes they were subject to it. 

I will next consider whether it has been authoritatively 
decided by this court that the District Court has not the 
power and authority, under the Constitution of 1845, to 
compel an officer of the executive department to perform 
an official duty. 

The only authority relied on to maintain this proposi- 
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tion is the case of the Houston Tap and Brazoria Railroad 
Company v. Randolph, 24 Texas, 335. That it may ap- 
pear that this was the ground upon which that case was 
decided, an extract is made from the opinion delivered 
by the present Chief Justice, which I readily confess ap- 
pears to show that he then entertained the same views on 
this question as are now expressed in the case upon 
which I am commenting. But if I have not misappre- 
hended the position of the Chief Justice in regard to the 
matter, he does not hold that that case was decided by 
the court upon the ground indicated in this extract from 
his opinion, but concedes that the writ was refused be- 
cause it appeared, as is clearly shown in the opinion, that 
the act in question involved executive judgment and dis- 
cretion, and was not merely ministerial, even if it had 
satisfactorily appeared from the petition that the relator 
was entitled to anything under the law upon which the 
proceeding was based. It is well known that Judge Bell, 
who was then an associate justice of this court, maintains 
that the grounds just suggested were those upon which 
the case was decided. And certainly no one who has ex- 
amined the reports of this court from its organization to 
the time when that case was decided can hesitate to say 
that Judge Wheeler, the Chief Justice and remaining 
member of the court, could not have concurred in a judg- 
ment denying to the court jurisdictional authority to 
award a writ of mandamus to the heads of the executive 
departments in respect to mere ministerial duty. 

But if he may not look to these extraneous sources to 
ascertain the grounds upon which the judgment of the 
court was rendered, the opinion itself, it seems to me, 
does not leave it a matter of doubt. The merits of the 
question presented by the record are elaborately discussed 
and fully and clearly disposed of and decided. The addi- 
tional or individual views of the judge delivering the 
opinion are brought forward and presented as tending to 
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support the conclusion otherwise reached. If, however, 
the court had no jurisdiction, and it was then as scrupu- 
lous as it was in the case of Bledsoe v. The International 
Railroad Company—and we have no reason to conclude 
that it was not—it would not have felt at liberty to con- 
sider the case on its merits. 

I also insist that the decision of the court should not be 
held to have been made upon the ground indicated in the 
extract from the opinion to which I have referred, be- 
cause a decision of this point was not necessary for the 
disposal of the case, and it is not the custom of the court 
to finally decide important constitutional questions when 
not required to do so, and especially when they have not 
been discussed by counsel, but are suggested by the court 
in its opinion. Such a construction of this decision would 
in effect overrnle a number of former decisions, yet there 
is no intimation in the opinion that such wasits intention. 
It has not heretofore been held to have decided this ques- 
tion. But if it does decide it, it is in effect overruled by 
subsequent decisions of the court, wherein the jurisdic- 
tional authority, which it is now claimed was denied, has 
been assumed and exercised, and wherein the prior de- 
cisions supporting the authority are relied upon and 
recognized as still in force, and wherein the views ex- 
pressed in this case, and. which are now claimed to be an 
authoritative decision of the question, are evidently repu- 
diated and denied. (Durnett v. Crosby, 28 Texas, 182; 
Tabor v. Commissioner, etc., 29 Texas, 508; Railroad 
Company v. Commissioner, etc., 36 Texas, 382.) 

If Iam correct in these views, however great may be 
the respect to which the legal opinion of the learned 
judge by whom the proposition was first suggested in 
this court is entitled, or whatever consideration may be 
due to the force of reasoning with which he has maintained 
it, or weight of authority from other sources by which he 
may have sustained it, still it cannot be said that it has 
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been authoritatively decided by this court, as claimed in 
the opinion on which lam adverting. And if this proposi- 
tion, now for the first time decided by this, or, as I think, 
any court whatever, can be maintained, it must be upon 
some other authority than the former decisions of this 
court. It must, indeed, be done by authority of sufficient 
weight to overturn its settled course of decision and its 
well established practice from its organization down to 
the past few weeks. 

A few of the former decisions of this court, in which 
this jurisdiction has been recognized, and in some in- 
stances exercised, are cited, and though their authority is 
not directly denied, they are commented upon, as it 
seems to me, as if for the purpose of weakening their 
force. <A petition for a mandamus, it is said, has never 
been sustained in this State against the Governor, Secre- 
tary of State, Comptroller, Treasurer, or Auditorial 
Board, though many have been filed and prosecuted ; and 
out of the numerous cases against the Commissioner of 
the General Land Office, in a very few only has the judg- 
ment of the court gone against him. The first of the 
cases cited was, it is suggested, between two claimants, 
and the writ was incidental ; in the second there was no 
statement of facts, and in neither was the jurisdictional 
right to the writ argued by counsel or discussed by the 
court. The principles announced in the subsequent de- 
cisions assume to be drawn mainly from these two cases, 
and the decisions of the Supreme Court of the United 
States upon the subject, which, however, seems to be 
thought not to warrant them. 

In response to these suggestions I must, with all due 
deference, say, that I see nothing in this examination, as 
it is called, into the origin and history of the cases re- 
ferred to, the pith of which I have endeavored to sum up 
above, which tends to deny the jurisdictional power of 
the court to award the writ to the heads of the executive 

40 
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departments, or to detract from the authority of the for- 
mer decisions of the court on this subject. That only a 
few of the cases against the Commissioner, and none of 
the many prosecuted against the other executive officers, 
have been sustained, exemplifies the efficiency and faith- 
fulness of these officers in the discharge of their official 
functions, and especially in the performance of such min- 
isterial duties as they have been required to perform. 
The decisions also aid us in discriminating between execu- 
tive acts, which as a general rule are committed to the 
judgment and discretion of the officer to whom they per- 
tain, and those which are merely ministerial, in respect to 
which he has neither by the character of his oflice nor the 
terms of the law imposing the particular duty official 
judgment or discretion. Indeed, these numerous cases, 
and the long and uniform course of judicial action, in the 
course of which neither counsel have suggested nor the 
court intimated a doubt as to its jurisdictional authority 
to award a mandamus against any of these officers in 
respect to ministerial duties, should be held at this late 
day as conclusively settling the question. The power or 
jurisdiction of the court to award the writ was at the 
threshold of every case. And unless there was jurisdic- 
tion ‘‘to compel an officer of the executive department 
of the government to perform an official duty,’’ the dis- 
cussion or consideration of the character of the particular 
duty in question was unnecessary, and, as the court now 
says, extra-judicial and without authority. Nor does it 
matter that there may be conflicting interest involved in 
respect to the ministerial duty the performance of which 
is sought to be enforced. In such cases it appears to be 
in accordance with precedent and principle to make those 
claiming an interest parties to the proceeding. (The 
Queen v. Powell, etc.; The Queen v. Evan, etc., 1 A. & 
E., 554.) Norcanthe want of astatement of facts detract 
from the authority of the other case on the question of 
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jurisdiction. This fact, it seems to me, must have pre- 
sented the question of jurisdiction more directly and 
prominently to the attention of the court. And had it 
been a matier about which there could be a doubt, it can 
hardly be supposed it would not have been noticed by the 
eminent judges then composing the court. Nor should 
it, I submit, lessen the weight to be attached in this court 
to the unbroken current of its former decisions if it 
should be found that a somewhat broader scope has been 
given to the writ of mandamus by these cases than has 
been done by the Supreme Court of the United States. 
I do not concede, however, that there is any such differ- 
ence. I cannot protract this opinion by the comparison ; 
but while, no doubt, excerpts may be selected from dif- 
ferent opinions of the two courts which would present an 
apparent difference in their rulings in some instances, I 
am fully satisfied, where the facts in each case are consid- 
ered,.and these excerpts are read and construed in the 
light of these facts, it will be found that there is no sub- 
stantial difference in their ruling on the subject. 

But the authority of the court to issue'a mandamus to 
officers of the executive department does not rest alone 
upon the practice and usage of the court as shown in the 
numerous cases in which it has been applied for, and 
in which the court has acted on such application with- 
out doubt as to its authority to grant the writ, from its 
very organization until it was suggested in the opinion in 
the case of the Houston Tap and Brazoria Railroad Com- 
pany v. Randolph, swpra, and a like continued exercise 
of jurisdiction without question since then until the pres- 
ent time. The Legislature has expressly conferred the 
jurisdiction, if it had authority to do so, and it had not 
been already conferred by the Constitution. The 4th 
Section of the act to organize the District Courts, and to 
define their power and jurisdiction, passed May 11, 1846, 
reads: ‘‘The judges of the District Courts and each of 
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them, either in vacation or term time, shall have authority 
to grant, on petition to them therefor, writs of habeas cor- 
pus, mandamus, injunction, sequestration, error, and su- 
persedeas, and all other remedial writs known to the law, 
returnable,’ etc. (Paschal’s Digest, Article 1407.) To 
whom under this full and unlimited grant of authority 
may the writ go? The authority conferred is without 
limitation or restriction. Can we say that any particular 
class of persons or officers are exempted from it any more 
than from any of the other writs mentioned in connection 
with it? Certainly not. The grant of authority is as 
broad and comprehensive as the common law from which 
we get the writ. It is limited only by the extent to 
which judicial authority has been restrained by the 
Constitution and may not be conferred by the Legislature. 

But the advocates of the theory which I am endeavor- 
ing to combat maintain that the division of the powers of 
the government by the Constitution requires that the 
statute granting this general authority shall be so con- 
strued as not to include officers of the executive depart- 
ment. If this is the proper and necessary interpretation 
of the Constitution, their conclusion cannot be contro- 
verted, however general may be the language of the 
statue. But this is certainly not the construction given 
it by the Legislature. It manifestly intended and sup- 
posed the writ might go to these officers, for it further 
enacts ‘‘that all writs of mandamus sued out against 
heads of any of the departments or bureaus of govern- 
ment shall be returnable before the District Court of the 
county in which the seat of government may be.”’ 

The executive department has always heretofore con- 
curred with the judicial and legislative departments in 
this interpretation of the Constitution and the jurisdic- 
tional power of the courts to issue the writ to the heads 
of the executive departments, touching matters of mere 
ministerial duty. From the organization of the govern- 
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ment to the present moment, so far as I am informed, or 
as can be ascertained by the records of this court, no offi- 
eer of the executive department has ever denied or con- 
troverted the authority of the court to grant the writ, or 
failed to yield cheerful obedience to it. In this very case, 
in which the power has been denied by this court, the 
defendant did not, in the court below, controvert the ju- 
risdiction of the court to award the writ, but placed his 
defense upon other and entirely distinct grounds. In- 
deed, in the case of the International Railroad Company 
v. Bledsoe, on an application to this court for a man- 
damus touching the same matter, decided at the last 
term, and dismissed for want of original jurisdiction by 
this court, the ground taken by the Attorney-General 
and his associate counsel was, that jurisdiction was con- 
ferred upon the District Court by the Constitution and 
the statute to which I have referred. 

Now, with respectful deference, I ask, is there anything 
in the familiar division of the powers of the government 
into three distinct co-ordinate departments, and the inhi- 
bition of the exercise by either one of them of any power 
properly pertaining to either of the others, which has 
been thus long overlooked, which requires this court to 
hold a statute enacted by the Legislature, so often acted 
upon by the judiciary and acquiesced in by the execu- 
tive department, to be unconstitutional? A like division 
of power is a fundamental provision, not only in the 
Constitution of the United States, but also in the Consti- 
tution of probably every State in the Union. Yet sucha 
restraint upon the judicial department (except in a few of 
the States, where it has been held, upon political consid- 
erations, that the writ cannot issue against the Governor) 
has never received, the slightest consideration. And in 
not one of these States, so far as I have been able to ascer- 
tain, has this construction been intended so as to exempt 
any other executive officer than the Governor from liabil- 
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ity to the writ. Thus, in the case of The People v. 
Bagley, Governor, etc., decided by the Supreme Court of 
Michigan, April term, 1874 (St. Louis Law Journal), in 
which it is held the writ cannot issue against the Gover- 
nor, Mr. Justice Cooley says: ‘‘In many cases it is un- 
questionable that the head of an executive department 
may be required by judicial process to perform a legal 
duty, while in other cases, in our judgment, the courts 
would be entirely without jurisdiction ; and as regards 
such an officer, we should consider the nature of the case, 
and the duty to be performed must determine the right of 
the court to interfere in each particular instance. Where 
the head of a department acts as the mere assistant or 
agent of the executive in the performance of a political or 
discretionary act, he is no more subject to the control of 
the courts than the chief executive himself; but where a 
ministerial act is required to be done by him, indepen- 
dently of the executive, though in a certain sense he is 
an executive officer, it would be as idle to dispute his re- 
sponsibility to legal process as it would be to make the 
same claim to exemption on behalf of an officer entrusted 
with similar duties of lower grade. This is emphatically 
the case under the Constitution of this State, which pro- 
vides for the election of State and inferior officers alike 
by the people, and makes the chief officers of the State 
below the Governor as independent of his control in the 
performance of their duties as are the officers of the coun- 
ties or of the townships.”’ 

And certainly the cases from the Supreme Court of 
the United States cited to establish the first proposition 
discussed in the opinion, viz., that the act to be done in- 
volved judgment and discretion, so far from supporting 
the second proposition, that an officer of the executive 
department cannot be compelled to perform an official 
act, are directly the other way. Decatur v. Paulding, 14 
Peters, 515, draws the distinction between the two classes 
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of official duty, in one of which the performance of the. 
act in question may be enforced by the writ, in the other 
it may not. The facts showed the case before the court 
belonged to the latter class; the writ was therefore 
refused. While in the preceding case of Kendall v. 
United States, 12 Peters, 610, in which the like distine- 
tion was pointed out, the facts warranting it, the writ 
was awarded. That the defendant was a member of the 
cabinet, holding his office at the pleasure of the Presi- 
dent, seems from the judgment of the court to have been 
of no consequence. It should be noted, also, that every 
objection suggested in the opinion in the Houston Tap 
and Brazoria Railroad case, and now held to warrant the 
conclusion that the court has not the jurisdictional power 
to issue the writ to an officer of the executive department, 
was most strenuously and ably presented and urged upon 
the court in the motion of the respondent and by counsel 
who opposed the grant of the writ, though most of 
them were either modified or conceded to be erroneous by 
the distinguished lawyer who then filled the office of 
Attorney-General. Neither does the case of the United 
States v. Guthrie (17 Howard, 284) militate against the 
authority of the court to issue the writ, but on the con- 
trary recognizes and upholds its power to do so in proper 
cases, although the manner in which the quotation made 
from Mr. Justice Daniel’s opinion, beginning in the mid- 
dle of a sentence, might suggest a different impression. 
The case was an application for a mandamus to the Secre- 
tary of the Treasury to compel the payment of the salary 
claimed by the relator after he had been removed from 
office by the President. 

The opinion of Judge Daniel from which the quotation 
is made was concurred in by three other members of the 
court. Inithesays: ‘‘Thus it has been ruled that the 
only acts to which the power of the courts by mandamus 
extends are such as are purely ministerial, and in regard 
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to which nothing like judgment or discretion in the per- 
formance of his duties is left to the officer; but that where 
the right of judgment or discretion exists in him, it is he, 
and not the courts, who can regulate its exercise.”’ 

Four other judges concurred in the judgment refusing 
the writ, upon the ground that a writ of mandamus to 
the Secretary of the Treasury was not a legal remedy by 
which to try the title of the relator to the office claimed 
by him. And until his title had been legally tried and 
determined, he could take no step to compel the payment 
of the salary. From which it seems to be inferable, if 
his title to the office had been legally established, or had 
not been in question, he might, in their opinion, have 
compelled payment of the salary by mandamus. Thus 
stands the case with eight of the nine judges then com- 
posing the court. The ninth, Mr. Justice McLean, held 
the applicant was entitled to the office claimed, and that 
the mandamus ought to be awarded. 

The jurisdictional power to award the writ in respect 
to a matter of mere ministerial duty has never been ques- 
tioned by this court on the ground of the division of the 
powers of the government between its three distinct and 
independent departments. The point upon which all the 
cases have turned has been whether the duty to be per- 
formed was ministerial in its character, or was it an exe- 
cutive act requiring the exercise of official judgment and 
discretion or involved the exercise of official functions in 
respect to which the court had no right to interfere. 
(United States v. Seaman, 17 How., 225; Commonwealth 
of Kentucky v. Dennison, Governor, 24 How., 98; United 
States v. Commissioner, 5 Wall., 563; Gaines v. Thomp- 
son, 7 Wall., 347; Litchfield v. Register, 9 Wall., 575; 
Commonwealth v. Boutwell, 13 Wall., 526.) 

The law upon this subject has never been, and I imag- 
ine will never be, more clearly and correctly stated than it 
is in the opinion of Judge Marshall, in the case of Mar. 
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bury v. Madison, 1 Cranch, 137. I am aware that itis be-- 
coming somewhat common of late years, in some courts, 
and with some political theorists, to attempt to disparage 
the authority of this opinion by speaking of it as a mere 
dictum. Suppose it is, it is from a judge whose dicta 
carry greater weight of authority with the legal profes- 
sion than do the judgments of but few courts. If it bea 
dictum, the chain of reasoning by which its conclusion 
is reached is wrought with a force of logic in which there 
is no flaw and from which there is no escape. It has 
been frequently referred to as of the highest authority in 
subsequent cases in the same as well as in other courts. 
It is cited with approval in many of the cases relied upon 
in the opinion of this court controverting its conclusions, 
as will be seen by a reference to them. It has been 
quoted with approval by the most, if not all, of our 
commentators, and if its authority has been impugned or 
dlenied by any I am ignorant of it. 

‘“‘The government of the United States,’’ says the 
judge, ‘‘has been emphatically termed a government of 
laws, and not of men. It will certainly cease to deserve 
this high appellation if the laws. furnish no remedy for 
the violation of a vested legal right.’’ Again: ‘‘It fol- 
lows, then, that the question, whether the legality of an 
act of a head of a department be examinable in a court 
of justice or not, must always depend on the nature of 
the act.’’ And, finally, he says: ‘‘The conclusion from 
this reasoning is, that where the heads of departments are 
the political or confidential agents of the executive, 
merely to execute the will of the President, or rather to 
act in cases in which the executive possesses a constitu- 
tional or legal discretion, nothing can be more perfectly 
clear than that their acts are only politically examinable. 
But where a specific duty is assigned by law, and indi- 
vidual rights depend upon the performance of that duty, 
it seems equally clear that the individual who considers 
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himself injured has a right to resort to the laws of his 
country for a remedy.”’ 

But if the court in such case undertake to grant relief 
and apply a remedy for that which no one can deny to 
be a wrong, has it passed beyond the constitutional limi- 
tation of judicial power, and undertaken to exercise ex- 
ecutive functions and duties. If it has, then was this 
great judge and the court over which he presided in error 
as to the essential elements of judicial power. It is an 
error, however, in which they have fallen in common 
with the courts of England and the sages of the common 
law from its earliest time, and which has been shared by 
the courts of all the States of America and the Legisla- 
tures of most of them, as is shown by their repeated 
grants of writs of mandamus to executive officers, and 
the many statutes specifically regulating and defining 
this writ as a means of enforcing the performance of duty 
in many cases by these officers, which must be held un- 
constitutional if to enforce obedience and compel the 
discharge of such official duty by mandamus is the exer- 
cise of executive power. 

If one of these officers will not obey a plain and direct 
command laid apon him by law, but refuses to perform 
the duty required, no one doubts that an injury is done 
the individual who is thereby deprived of the enjoyment 
of that to which by law he is entitled. If this is ‘‘a gov- 
ernment of laws,’’ is there not some remedy for this 
wrong? If it is not mandamus, what is it? These sug- 
gested an impeachment, or the election of some one else 
who will perform the duty required. But certainly 
neither of these are remedies for the injury done the in- 
dividual. If an officer acts ignorantly instead of vicious- 
ly or corruptly, ordinarily he should not be impeached. 
Should his conduct warrant his impeachment, it is not pro- 
bable the manner in which he may discharge his mere min- 
isterial duties, in which private individuals are alone di- 
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rectly interested, will attract sufficient public attention to 
render such a result practicable. But if he is impeached, 
this is for the wrong done the public for breach of official 
duty, and not a redress of an individual injury. (Eth- 
ridge v. Hall, 7 Port., 47.) Still less can it be supposed 
the election of some one else, at the expiration of his offi- 
cial term, is a remedy for the wrong done. This, indeed, 
is too obvious for comment. It is a fundamental princi- 
ple that mandamus does not lie where there is any other 
adequate remedy by the ordinary process of the court. 
But the remedy must be adequate for the relief of the 
relator. Hence it has always been held the writ will not 
be refused because the default complained of may sub- 
ject the defendant to indictment. (10 Ad. & E., 531; 10 
Wend., 395; Spencer, 659; 2 B. & A., 644.) Nor is the 
liability of the officer to an action on his official bond a 
reason for the refusal of the writ. (State v. Dougherty, 
45 Mo., 294.) 

Although not directly insisted upon in the opinion of 
the court, in some of the cases cited and. relied upon, 
some weight seems to be attached to the fact that in Eng- 
land itis held that a mandamus cannot, in any case, be 
granted against the king; nor the servants of the crown, 
strictly as such, being the depositaries of public money. 

The rule as respects public officers, whether of the 
treasury or others, will, I think, be found, on an examina- 
tion of the cases, not materially dissimilar from that held 
by most of the American courts. Thus, in the case of 
The King v. The Lords Commissioners of the Treasury, 
31 Com. L. R., 139, it was decided ‘‘that a mandamus 
lay to the Lords of the Treasury to order payment, inas- 
much as the claimant had no other remedy, and as the 
writ was demanded, not against the king, but against 
officers into whose hands money had been paid under an 
act of Parliament for the use of an individual.’”? While 
in the cases of The King v. The Lords Commissioners, Id.,, 
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424; Same v. Same, Id., 427; and Ricketts ex parte, Id., 
434, the writs were refused because the acts in question 
involved discretion. In the case of Regina v. The Lords 
Commissioners of the Treasury, 71 Com. L. R., 357, 
which came before the Queen’s Bench, H. T., 1851, on 
an application of Lord Brougham as surviving trustee of 
Queen Adelaide, late Queen-Dowager, to compel the pay- 
ment of a proportional part of the quarterly sum of 
£25,000 of her annuity, which would have become paya- 
ble on the thirty-first of December, 1849, had she sur- 
vived until that time, Lord Campbell, C. J., said: ‘‘ The 
court would not extend the writ of mandamus to a case 
to which it was not applicable merely because the objec- 
tion was waived. But we think that if the claim be 
Sounded in law, mandamus is the proper remedy.”’ 
That the writ will not issue to the king is, it is said, 
because it would be an incongruity in the sovereign com- 
manding itself, and also because obedience could not be 
enforced. (Tapp. Mand., 161-2.) And because, as may 
also be added, as to matters of complaint against the 
king, and as to money in the treasury held in his name, 
and as a part of the public money in contemplation of 
law subject to his command, there is another adequate 
and well recognized remedy, viz., by petition of right. 
{Queen v. Powell, 41 Com. L. R., 574.) But none of 
these objections are applicable to writs of mandamus to 
executive officers under our theory of government. The 
writ with us does not go in the name of any officer. but 
in that of the State, or people; and until we are prepared 
to admit that some of our officers are superior to the 
people from whom they derive their authority, and are 
not amenable to the law, they should be required to yield 
obedience to its commands. There is no just ground of 
objection to the jurisdiction of the court, from the fact 
that all public officers, like individuals, must look to the 
judicial department for the proper interpretation and 
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construction of the law, and when it is judicially an- 
nounced they must observe and follow it, or suffer the 
penalty if they wantonly disobey it. 

Nor can I see any reason to fear that anarchy will re- 
sult from the exercise of this power by the court in the 
future more than it hasin the past. It is an unwarranted 
supposition, I think, to say that the officers of the execu- 
tive department would entertain the idea, much less under- 
take, to obstruct the due course of the law, or attempt to 
thwart or defy the judgments of thecourts. But if such 
should be the case, ample provision has been made for 
filling the places of such recusant officers and protecting 
the country against anarchy or revolution. 

It is asked, if the officer obeys the mandate of the 
court, and does the act commanded, who performs the 
official duty, the officer or the court who commands him ¢ 
Ianswer, unquestionably the officer. It might with equal 
propriety be asked in cases of litigation between private 
parties, who performs the matter adjudged, the court or 
the party required to do so by its judgment ? 

While it must be admitted no human government can 
be organized which will in all instances secure the eitizen 
in the complete and perfect enjoyment of all his rights of 
person and property, and that there must be an end to 
controversy somewhere, whether the result attained is 
what it should be or not, yet I cannot see that this is a 
reason why the citizen should be deprived of all remedy 
touching matters of individual right depending upon the 
performance of a mere ministerial duty by one of these 
executive officers. The time-honored maxim that there is 
a legal remedy for every wrong, if not true to the letter, 
is surely persuasive that an element of judicial power of 
so much importance, recognized from time immemorial 
by the courts of the country from which our jurispru- 
- dence is derived and exercised under similar constitu- 
tional provisions and restrictions as in ours by the courts. 
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of probably every State in the Union, is not denied to our 
courts. (Northwestern N. C. R. Co. v. Jenkins, 65 N. 
C., 173 ; State v. Lawrence, 3 Kan., 95; State v. Secretary 
of State, 33 Mo., 293; People v. Smith, 43 Ill., 219; 
Hemmerick v. Hunter, 14 La. An., 221; State v. Wot- 
nowski, 17 La. An., 156; State v. Draper, 48 Mo., 213; 
Swan v. Buck, 40 Miss., 219; Swan v. Work, 24 Miss., 
439 ; Ha parte Pickett, 24 Ala., 91; Hz parte Echols, 39 
Ala., 698; State v. Bordelen, 6 La. An., 68; People v. 
Smith, 48 Ill., 219; People v. Secretary of State, 58 IIL, 
90; Swan, Auditor, v. Josselyn, 148. & M., 106; Audi- 
tor v. Adams, 13 B. Monr., 150; Douglass v. Hastings, 
11 Wis., 448 ; State Bank v. Hastings, 15 Wis., 75; Free 
Press Association v. Nichols, 45 Vt., 7; Bryan v. Collett, 
15 Iowa, 538; Auditor v. Hardin, 8 B. Monr., 648.) In 
the last two of these cases the same objections to the 
jurisdiction of the court which has been relied upon here 
were directly presented and lucidly discussed, and de- 
cided in favor of the jurisdictional right of the court to 
award the writ. 

To enquire into and determine as to matters of this 
character, and to prevent the rights of citizens from be- 
ing ‘‘ spirited away”’ at the ‘‘ whim or caprice’’ of officers 
in the discharge of ministerial duty, is plainly, in my 
opinion, the exercise of the judicial power conferred by 
the Constitution. The courts of England and America 
have always claimed and used it as one of their judicial 
functions. The legislative and executive departments of 
the different States as well as ours have at all times here- 
tofore recognized and acquiesced in its exercise by the ju- 
dicial department, even where it has not been regulated 
and defined by statute, which, however, has been done in 
a number of States, and in most of them these executive 
officers are in terms made amenable to the writ, which 
is clearly unconstitutional if executive and not judicial 
power is attempted thereby to be conferred upon the courts. 
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What is the nature or character of the power exercised 
when a wrong is redressed, or relief granted by writ of 
mandamus, in a case of admitted jurisdiction, to a purely 
ministerial officer, who is invested with no executive or 
discretionary functions whatever? Is it executive or ju- 
dicial? Certainly no one can doubt that it is the latter. 
In England the writ issues in the king’s name, and from 
his Court of the King’s Bench, because he is said to be 
the fountain and source of justice, and in early times he 
is supposed to have sat in this court in person to admin- 
ister justice to his subjects. It is therefore called a pre- 
rogative writ. But, whatever speculative deductions as 
to its original character may be indulged in by antiqua- 
rians who seek to trace back to their origin the various 
writs and forms of judicial proceeding through and by 
which justice is now administered, this writ has certainly 
from the earliest days of the common law been recognized 
and used as a judicial writ of the most extensive reme- 
dial nature. (3 Com., 110.) Its use as a judicial writ, it 
is said, may be traced to the reigns of Edward II. and 
Edward III. (Ren & Askew, Burr., 2186.) Whether 
with us it should be called a prerogative writ or not is of 
no importance. Though as the people here may certainly 
with as much propriety be regarded as the source and 
fountain of justice as is the king in England, I cannot 
see that there is any great incongruity in calling it by this 
familiar common law appellation. Itis, however, a judi- 
cial writ, whether it also be called a prerogative one or 
not, by which the sovereign people grant relief when 
there is a clear legal right and no other specific adequate 
remedy. It cannot be controverted that under the con- 
stitutional distribution of power between the three de- 
partments, the authority to grant relief and administer 
justice by means of this judicial writ, to the full extent 
of its common law functions, is directly invested in the 
judicial department, or if not thereby directly conferred, 
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it certainly might be conferred by the Legislature, not 
only to the extent to which the writ has been used at 
common law, but to the full extent and limit to which 
judicial power might authorize its use if its common law 
use fell short of this, unless the authority to do so is 
clearly withheld or denied by some other provision of the 
Constitution. That it has been withheld as to executive 
Officers it is claimed is a necessary result from the division 
of the powers of the government between the three de- 
partments. But can it with any propriety be said the 
grant of all executive power to the executive department 
is a denial of or withdrawal from the judicial depart- 
ment of any part of the judicial power as clearly and 
unqualifiedly granted to it as the executive power is to 
the executive department? Certainly not. The mere 
character of the officer by whom an act is done, of which 
complaint is made to the court, surely does not change 
the nature of the function or power exercised by the 
courts, and hence it has always been held, as we have 
heretofore shown, that it is the nature of the act to be 
performed, and not the character of the officer, which 
determines the right or duty of the court to award the 
writ. 

It is the function and purpose of the judicial depart- 
ment of the government to expound and determine the 
law, to redress wrongs occasioned by its violation, and 
grant relief by enforcing obedience to it ; while it is that 
of the executive department to execute and carry into ef- 
fect the laws declared and enacted by the legislative de- 
partment, and expounded and interpreted by the judicial 
department. And I do not see how it can be said that 
there is any interference with the proper exercise of the 
official functions or power of an executive officer more 
than any other by compelling him to do an act wherein he 
is entrusted with no executive or official discretion, but 
which the law positively and directly commands and his 
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official obligation clearly binds him to perform. No one ~ 
denies that the writ may be awarded to an inferior court. 
Discretion in such case cannot be controlled, but action 
may be commanded. The superior court does not thereby 
perform the act required to be done by the inferior tri- 
bunal, or exercise its function. It merely, in the dis- 
charge of its own duty, enforces obedience to Jaw and the 
fulfillment of duty by the inferior tribunal to whom the 
writ goes. 

But if the exercise of such power by the judicial de- 
partment in any way trenches upon the powers of the ex- 
ecutive department, as the grant of power in the Consti- 
tution to the former is as unqualified as it is to the latter, 
all that can be said is that the line of division between 
these conflicting grants of power must be ascertained and 
fixed where the proper interpretation of the Constitution 
places it. Were this attempted, there would be but little 
difficulty, I think, in showing by the well established 
canons of construction that the courts do not exceed ‘the 
limits of their jurisdictional authority in requiring by 
mandamus executive officers to perform strictly minis- 
terial duties. But this, it seems to me, is altogether un- 
necessary; for if the correct conclusion to be drawn from 
this division of the powers of the government in the Con- 
stitution admits of any real doubt, it is now too late to 
change the contemporaneous and long continued .con- 
struction heretofore given it by the three departments of 
the government, tacitly sanctioned by the action of the 
several conventions by whom our different constitutions 
have been framed, as well as the concurrent usage and 
construction, legislative, executive and judicial, in all of 
our sister States with similar constitutional provisions 
and restrictions. The practical interpretation so longand 
so uniformly held and observed here and elsewhere must 
still be maintained and followed. Political and executive 
acts which are committed to official discretion and deter- 

41 











642 KUECHLER V. WRIGHT. [ Austin, 





Opinion of the Court on motion for rehearing. 





mination are subject to political inquiry alone, and not to 
judicial cognizance ; while in respect to those of a differ- 
ent character, which involve no discretion, the courts 
may inquire, and enforce their performance by man- 
damus. 

But there is in fact no conflict between the powers con- 
ferred upon these two departments. To execute the law, 
discharge and fulfill the duties required by the functions 
of office, or to see that this is done by their subordinates 
and those upon whom such duties devolve, is one thing— 
to inquire, expound, interpret and decide the law, and 
enforce its observance, is altogether another. The first is 
clearly the discharge of executive or administrative duty, 
while’ the second is plainly the exercise of judicial au- 
thority. 

It can with much less propriety be said that the court 
by the exercise of jurisdiction in such cases interferes 
with the executive department, than does an executive 
officer who refuses to obey a plain command laid on him 
by the Legislature, or a judgment pronounced by the 
court, interfere with the constitutional functions of the 
legislative and judicial departments. 

The right to a patent, as between conflicting locators, 
it must be admitted is a legal right founded in and se- 
cured by law, and should be ascertained and determined 
by its proper construction and application. But if a pa- 
tent to which the applicant is plainly entitled is willfully 
withheld from him by the Commissioner, is there no rem- 
edy for the wrong done him by the denial or refusal of 
this right? Ifso, how and where is it to be asserted? Is 
the right of the applicant to the patent committed to the 
final determination of the Commissioner? If so, is he 
not entrusted with judicial functions? Should it be said 
the issuing of the patent is an executive act, which does 
not determine the conflicting rights of adverse claimants, 
but this must be done by a resort to the courts after the 
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patent has issued, then I ask, if the court may review — 
the action of the Commissioner, cancel and annul the pa- 
tent, and require him to issue another, or divest the title 
out of the party who the Commissioner has decided was 
entitled to it and vest it in another, who administers his 
office, the Commissioner or the court who controls his 
action or moulds it to conform to its decision? Is it any 
greater interference with his executive functions for the 
court to interpret the law and settle ihe conflicting rights 
of the parties so that the Commissioner may properly dis- 
charge his executive duty by a patent to the party legal- 
ly entitled to it before he has acted than afterwards to re- 
view and set aside his decision? Suppose in the judg- 
ment of the court it is necessary in order to do justice 
between the parties that the patent which has. been issued 
should be canceled, but the Commissioner refuses to 
cancel it, is the court powerless to administer the iaw and 
do justice because the Commissioner is an executive offi- 
cer and cannot be compelled by the court to perform any 
official duty? Or suppose there is no conflicting claim- 
ant to the land, but the Commissioner, without reason 
and contrary to law, simply refuses to give the applicant 
his patent (though it may be in his hands ready for de- 
livery), is the right of the party to be held forever in 
abeyance unless some one else will assert a claim and 
procure a patent, and thereby enable him to get into 
court and establish his title? But after the Commissioner 
has issued a patent and recourse is had to the court for 
redress by the party whose claim has been rejected, the 
evidence to establish his right is on file or of record in 
the office, and subject to the control of the Commissioner. 

The law says certified copies of all papers belonging 
to the office shall be received as evidence. But suppose 
the Commissioner, believing the court has no jurisdic- 
tional authority to review or interfere with his official 
action, should, for this or any other reason, refuse to 
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furnish copies of such papers when demanded, is there 
no legal remedy by which the performance of this offi- 
cial duty may be enforced? (Doyle’s case, 1 Brev., 238.) 
With more show of reason may it be claimed that the 
judiciary cannot set aside an act passed by the Legisla- 
ture because it believes such act unconstitutional. Why 
should it? The Legislature is an independent depart- 
ment of the government ; it is not inferior to the judicial 
department ; it should have the same right to judge of its 
constitutional powers and functions as the latter ; it must 
be presumed to be equally competent and honest ; if it 
errs, the people can correct its error; responsibility 
must rest somewhere ; if the court set aside its action, and 
the Legislature will not yield, conflict may ensue. Yet 
at this day who doubts that the right and duty of doing 
this isa part of the judicial power conferred by the Con- 
stitution on the court? And experience proves the exer- 
cise, of this power by the court, like that of enforcing 
obedience to the law by executive officers in matters 
wherein they are entrusted with neither judgment nor dis- 
cretion, tends not to discord but to harmony and unity of 
action in all the departments of the government. A con- 
.trary rule would enable a single subordinate officer of the 
executive department to thwart the legislative will, ob- 
struct the judiciary, and defy the chief executive officer 
of his own department. Surely no peculiar theory of 
government, the exigency of no particular case, should 
induce us to follow an interpretation which leads to such 
results. I am therefore of opinion that the proposition 
announced in the opinion to which I have referred, ‘‘ that 
the District Court has not the power and authority under 
the Constitution to compel an officer of the executive de- 
partment of the government to perform an official duty,”’ 
in the broad and unqualified terms in which it is laid 
down, cannot be maintained, and furnishes no reason for 
the dismissal of this case. 
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The facts presented in the petition would, in my opin- 
ion, under the rulings of this court in other cases, war- 
rant a mandamus if the land for which a patent is de- 
manded had been subject to location at the time appellee 
sought to appropriate it. Ifa party has a clear legal 
right to a patent, although this clear legal right may to a 
certain extent be dependent upon antecedent questions of 
law, it has been held the right may be settled by a pro- 
ceeding of this character. (Commissioner G. L. O. v. 
Smith, supra; Bay City v. State Treasurer, 23 Mich., 500.) 

Without wishing to be understood as concurring in the 
entire argument presented in the opinions of the court 
heretofore rendered by our predecessors, I conclude by 
saying that I concur in the conclusion reached by them 
that the land in question had been severed from the mass 
of the public domain, and was not subject to location at 
the date of appellee’s file. The motion for a rehearing 
should therefore be overruled. 

I am authorized to say that Mr. Justice Gray, who was 
a member of the court when this motion was argued and 
submitted to us, expressed before his resignation his con- 
eurrence in the disposition now made of it. 


REHEARING REFUSED. 


Norr.—I deem it proper to say that my opinion in this case was prepared 
before I was aware that it was the intention of the Chief Justice to present 
in a written opinion his views upon the question which I have discussed. 
And as our mutually decided convictions and the fact that it had been fully 
considered by the other members of the court in the case of Bledsoe v. The 
International Railroad Company rendered its discussion in the consultation 
unnecessary, I was uninformed as to the reasons upon which he based his 
conclusion, except as I inferred them from his previous official action. 
Nothing which I have said ean therefore be regarded as a comment upon 
any of the positions assumed in his opinion or as a rejoinder to his argu- 
ments in their support. 

I may also add that, as I was disqualified from sitting in the Bledsoe case, 
I was uninformed of the views to be presented by Mr. Justice Devine in his 
separate opinion in that case until it was read to the court on the day before 
its adjournment, or I might have avoided trespassing upon some of the 
ground occupied by him. Grorce F. Moore. 
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REEVES, AssocraATE JusticE.—I concur in overruling 
the motion for rehearing and that the judgment of the 
District Court should be reversed because the lands 
were not subject to location and survey. My opinion 
is not based on any want of jurisdiction of the District 
Court to award the writ of mandamus against the Com- 
missioner of the Land Office in a proper case. I refer 
to my dissenting opinion in the case of Bledsoe v. The 
International Railroad Company for my views on this 
question, and concur generally with Justice Moore in his 
opinion in the present case. 


DEVINE, ASSOCIATE JUSTICE.—I concur in overruling 
the motion for a rehearing and that the judgment of the 
District Court rendered in this case shall be reversed, 
the lands not being open to location and survey. My 
concurrence does not arise from any doubt as regards the 
jurisdiction of this court to issue a mandamus against 
the Commissioner of the Land Office in a proper case. I 
refer to my dissenting opinion in the case of Bledsoe v. 
The International Railroad Company, and I concur gen- 
erally in the opinion delivered by Justice Moore in the 
present case. 


Roserts, Carer Justice.—This was a suit for manda- 
mus instituted in 1871 by George W. Wright to compel 
the Commissioner of the General Land Office of the State 
of Texas to issue to him a patent to lands which he had 
located and surveyed by virtue of a land certificate for 
the unlocated balance issued to Henry Buckler, for six 
hundred and forty acres of land, assigned in writing to 
said Wright by Eliza Higgins, widow of Henry Buckler, 
and her present husband, William L. Higgins, and Isa- 
bella Buckler, claiming to be the widow and heir of 
Henry Buckler ; to which written transfer of said certifi- 
cate is attached the private acknowledgment of the said 
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married woman, taken before a jtistice of the peaceia the © 
State of Arkansas. This land certificate was located and 
surveyed on lands known as the ‘‘ State sections’ within 
the Memphis, El Paso and Pacific Railroad Reservation. 
The Commissioner appeared, by the Attorney-General, 
and demurred to the petition of Wright, and justified his 
refusal to issue the patent on the ground that the lands 
located and surveyed by Wright were, by the Constitn- 
tion and laws of the State in force, reserved from location 
by virtue of such certificate. 

The only evidence before the court was a certified copy 
of the papers on file in the General Land Office. The 
court below determined (the case being submitted to the 
court on the pleadings and on said certified copy of the 
papers in the Land Office) in favor of the plaintiff, and 
awarded a peremptory mandamus against the Commis- 
sioner, from which judgment an appeal was taken and 
brought into this court in 1872. 

The Supreme Court in 1872 delivered an opinion and 
rendered a judgment reversing the judgment below and 
dismissing the suit. Atthe same term a rehearing was 
granted. In 1873 the Supreme Court delivered another 
opinion, sustaining the first, and confirming its own 
judgment already rendered in the case. 

At the same term, in 1873, another motion for rehear- 
ing was made by Wright, which was continued at the 
last term and the judgment suspended to await the deter- 
mination of the motion for rehearing. The case now 
stands before this court upon that motion for rehearing. 
It has been argued before the court to enable its present 
members to determine upon the propriety of granting 
the rehearing. 

Having examined into the merits of the case and juris- 
diction of the court, and finding no ground to believe 
that a rehearing would result in any substantial change 
in the judgment of the court already rendered by our 
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married woman, taken before a jtistice of the peace in the 
State of Arkansas. This land certificate was located and 
surveyed on lands known as the ‘‘ State sections’? within 
the Memphis, El Paso and Pacific Railroad Reservation. 
The Commissioner appeared, by the Attorney-General, 
and demurred to the petition of Wright, and justified his 
refusal to issue the patent on the ground that the lands 
located and surveyed by Wright were, by the Constitn- 
tion and laws of the State in force, reserved from location 
by virtue of such certificate. 

The only evidence before the court was a certified copy 
of the papers on file in the General Land Office. The 
court below determined (the case being submitted to the 
court on the pleadings and on said certified copy of the 
papers in the Land Office) in favor of the plaintiff, and 
awarded a peremptory mandamus against the Commis- 
sioner, from which judgment an appeal was taken and 
brought into this court in 1872. 

The Supreme Court in 1872 delivered an opinion and 
rendered a judgment reversing the judgment below and 
dismissing the suit. At the same term a rehearing was 
granted. In 1873 the Supreme Court delivered another 
opinion, sustaining the first, and confirming its own 
judgment already rendered in the case. 

At the same term, in 1873, another motion for rehear- 
ing was made by Wright, which was continued at the 
last term and the judgment suspended to await the deter- 
mination of the motion for rehearing. The case now 
stands before this court upon that motion for rehearing. 
It has been argued before the court to enable its present 
members to determine upon the propriety of granting 
the rehearing. 

Having examined into the merits of the case and juris- 
diction of the court, and finding no ground to believe 
that a rehearing would result in any substantial change 
in the judgment of the court already rendered by our 
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predecessors on the bench at a former term, and in sup- 

port of which they had delivered two opinions, I was in- 

clined to join in simply refusing the motion without an 

opinion, thereby leaving the case to be a decision of our 

predecessors made at a former term. 

As, however, it has been deemed appropriate by some 
of my brethren—the court now being full, with all the 
regular members onthe bench—to express an opinion upon 
the question of jurisdiction on account of an opinion 
lately delivered, wherein there was a divided court and a 
special justice on the bench (Bledsoe v. The International 
Railroad Company), I deem it an opportune occasion 
to present my own views upon the question of jurisdic- 
tion in this case, having been in part expressed pre- 
viously in the case of Randolph v. H. T. and B. Railroad 
Co., 24 Texas, 317. It is proper, also, that I should say 
that the majority of the court, of which I was one, in 
the International Railroad case, did not intend, in mak- 
ing that decision, to influence the decision of this or 
any other case against the Commissioner of the General 
Land Office by the reasons given or arguments used 
therein. Nor is anything designed to be said in this 
opinion by way of aiding or supporting what is decided 
in that case, being fully satisfied that the opinion in that 
case is amply able to stand alone. 

In this opinion it is designed to present the provisions 
of the Constitution, the statutes and previous decisions of 
this court, so as to furnish the materials within themselves 
sufficient to enable a judgment to be formed of the true 
merits of the case. This, and a want of time at the close 
of a long session, will necessarily lengthen it beyond 
what might be desirable, and prevent it from having the 
system that might otherwise be given to it. 

My opinion is, that the mandamus will not lie in this 
case, on the following grounds: 

1, A mandamus cannot b2 legally issued to any one of 
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the heads of the executive department in the State of 
Texas to compel him to exercise any power in the per- 
formance of an official function confided to him as such 
executive officer by the Constitution and laws of this 
State. 

2. That the issuing of the patent under the law and 
facts as presented in this case is the exercise of a power 
in the performance of such an official function so con- 
fided to him. 

3. That the Commissioner of the General Land Office, 
under and by virtue of the Constitution of the State of 
Texas adopted in 1869, and the laws of the State con- 
sistent therewith, is one of the heads of the executive 
department in the government of the State of Texas. 

There might be other objections raised upon a rigid ex- 
amination of it; such as, that it is an agreed case to get 
a legal opinion from the court; the proof of the facts 
pretermitted, and not examined into by the court below; 
defect in the mode of proving the right of the plaintiff 
below to the certificate, and in his consequent right to 
sue; and defect in parties to the suit, it being ex officio 
known to the court that Kuechler, former Commissioner, 
is not now in office. These, however, are matters pecu- 
liar to this case, and will not be noticed otherwise than 
incidentally, if at all, not being necessary to accomplish 
the purpose of this opinion. 

It may be well to give by way of introduction what is 
said of the writ of mandamus as a remedy in law books 
and decisions that treat of the subject. 

‘*A writ of mandamus is in general a command, issu- 
ing in the king’s name from the Court of King’s Bench, 
and directed to any person, corporation, or inferior court 
of judicature within the king’s dominions, requiring 
them to dosome particular thing therein specified, which 
appertains to their office and duty, and which the Court 
of King’s Bench. has previously determined, or at least 
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supposes, to be consonant to right and justice.’’ (2 Cool- 
ey’s Blackstone, 110.) 

‘* To render the mandamus a proper remedy, the officer 
to whom it is directed must be one to whom, on legal 
principles, such writ may be directed, and the person 
applying for it must be without any other specific and 
legalremedy. * * * Questions in their nature polit- 
ical, or which are by the constitution and laws submitted 
to the executive, can never be made in this court.”’ (1 
Cranch, 279.) 

‘*It lies where there is a refusal to perform a ministerial 
act involving no exercise of judgment or discretion. It 
lies also where the exercise of judgment and discretion 
are involved and the officer refuses to decide, provided 
that if he decided the aggrieved party could have his 
decision reviewed by another tribunal. * * * * #* 
It is applicable only in these two classes of cases. It 
cannot be made to perform the functions of a writ of er- 
ror.’’ (Commissioner v. Whitley, 4 Wall., 534.) Norcan 
it be used so as to act as an appeal from the determina- 
tion of the officer in the exercise of executive functions. 
(17 Howard, 225 ; 7 Wall., 352.) 

As ali the decisions assert that the act required to be 
done by one of the high executive officers must be a min- 
isterial act, and that where public duties are confided to 
him by law ‘‘he is not subject to the control of the courts 
in the exercise of the judgment and discretion which the 
law reposes in him as part of his official functions” (9 
Wall., 312), it may be well to furnish one of the numer- 
ous attempts that have been made to define or describe 
this distinction between ministerial and official acts, 
which it may become material to quote and notice more 
particularly hereafter. 

‘The distinction between ministerial and judicial and 
other official acts seems to be, that where the law pre- 
scribes and defines the duty to be performed with sach 
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precision and certainty as to leave nothing to the exercise 
of judgment or discretion, the act is ministerial; but 
where the act to be done involves the exercise of discre- 
tion or judgment in determinining whether the duty exists, 
it is not to be deemed merely ministerial.’’ (5 Texas, 479.) 

A reference to the two acts (and it is believed to be the 
only two acts which have been adjudged by the Supreme 
Court of the United States, during its existence of over 
eighty years, to have been such ministerial acts) will, per- 
haps, serve to aid somewhat in a proper understanding of 
such definitions. 

‘* Where a commission to a public officer’’ (a justice of 
the peace in District of Columbia) ‘‘ has been made out, 
signed and sealed, and is withheld from the person enti- 
tled toit’’? (by the Secretary of the United States), ‘‘it is 
a plain case for a mandamus either to deliver the com- 
mission or acopy of it from the record. (Marbury v. 
Madison, 1 Cranch, 268.) 

The facts in the second case were, that Stokes ef al. 
were mail contractors, and had their credits allowed and 
accounts adjusted in the Postmaster-General’s Office 
while W. T. Barry was in that office. His successor, 
Amos Kendall, struck out and disallowed part of the al- 
lowances and credits. Congress passed a law directly re- 
quiring the Postmaster-General to credit Stokes et al. with 
whatever sum of money the Solicitor of the Treasury (to 
whom the same law referred the matter to be settled and 
the result to be reported to the Postmaster-General) 
should decide to be due them. ‘The report of the So- 
licitor being made, the Postmaster-General still withheld 
the credit. (By the laws of the United States then in 
force, the account as made out in the department would 
have been prima facie evidence as to the state of the ac- 
count, in a suit against Stokes etal. Brightley s Digest, 
862.) Suit of mandamus being brought against Ken- 
dall, the Supreme Court say: ‘‘He was simply required 

















652 KUECHLER V Wrienr. { Austin, 
Opinion of Chief Justice Roberts. 


to give the credit. This was not an official act in any 
other sense than being a transaction in the department 
where the books and accounts were kept, and was an of- 
ficial act in the same sense that an entry in the minutes of 
the court pursuant to an order of court is an official act.’’ 

Justice Catron, in the case of Decatur v. Paulding, 14 
Peters, 521, gives the following quotation and explana- 
tion of this decision: ‘‘ He was (say the court) simply re- 
quired to give the credit, and this was no more an official 
act than making of an entry by a clerk, by order of a 
court of justice; it was in every just sense a mere minis- 
terial act.’’ He adds: ‘‘ Had it not been placed on this 
narrow ground, the decision of the court could not have 
been made.’ Diligent search has been made through the 
decisions of the Supreme Court of the United States, and 
this is the first and last and the only case that has been 
found in which a mandamus has been sustained in that 
court against any one of the heads of the executive de- 
partment of the government. 

The first one, Marbury v. Madison, though it seems to 
have originated the doctrine in this country, by an 
opinion of transcendent ability—studied and artistic as 
an argument—was ona point not necessary to be decided 
in the case for want of jurisdiction in the court, it being 
‘an original suit filed in the Supreme Court of the United 
States, of which that court, being an appellate court 
(with a few express exceptions), had no jurisdiction to try 
and determine. All the fact necessary to determine their 
right to act was the original petition or application for 
the writ alone. All of the opinion based upon facts out- 
side of and beyond that was a mere dictum of the court, 
and upon that dictum the subsequent decisions were 
based so far as it was followed at all. 

The questions arising upon the right ef a court to 
award a mandamus to any of the high executive officers 
of the State bring into consideration the structure and 
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operations of the government far more extensively than 
usually attend legal investigations, and necessarily invite 
to a much broader view of the subject. Those who advo- 
cate a liberal exercise of this power by the courts usual- 
ly base it upon certain general propositions, announced 
as axiomatic truths in a government of constitution and 
laws, such as the following: ‘‘No man or body of men, 
officer or citizen, is above the law, and all are bound to 
obey the law.”’ ‘‘For every legal right, when withheld, 
there must bea legalremedy.”’ ‘It is the peculiar prov- 
ince of the courts to construe, declare, and enforce the 
law in vindication of the legal rights of the citizen.”’ 

Without entering into a minute discussion of how far 
these propositions are theoretical, and with what qualifi- 
cations they must be subject in the practical operations 
of any government, it will suffice to embrace them all in 
one general exposition, which is, that in every organized 
government there must of necessity be a finality—a final- 
ity in the determination of the rights of individuals, in 
whatever departments they may arise or pertain to, and 
some man, or set of men, must make the final determina- 
tion. In a despotism, such one man is easily pointed 
out. Ina republican state, such as ours, wherein all of 
the powers of government are divided into three distinct 
departments, there must be a final determination of each 
department for itself of all such matters as are assigned 
to it in the division. Otherwise there is no division—no 
binding, effective, and ‘‘distinct’’ division of powers. 
The framers of our Constitution were determined to leave 
no equivocation or doubt on that subject, if it were pos- 
sible to prevent it by plain words. 


‘ARTICLE II.—DIvIsIon OF THE POWERS OF Goy- 
ERNMENT. 


“Section 1. The powers of the government of the 
State of Texas shall be divided into three distinct depart- 
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ments, and each of them be confided toa separate body 
of magistracy, to-wit: those which are legislative to one, 
those which are executive to another, and those which 
are judicial to another; and no person or collection of 
persons, being of one of these departments, shall exer- 
cise any power properly attached to either of the others 
except in the instances herein expressly permitted.”’ 


The departments of government shall be distinct; that 
is, so separated as not to be confounded with each other. 
To make this doubly sure, it is also added in effect that 
they shall be kept separate in person and inaction. A 
judge, for instance, shall not be an Attorney-General, nor 
shall he exercise any power properly attached to the 
office of Attorney-General; such, for instance, as giving 
advice to the Commissioner of the General Land Office 
about how to discharge his official duties; nor can he be 
called on or required so to do, even though the Legisla- 
ture should pass a law requiring him to do it. 

That is simply because the Constitution in plain terms 
forbids it. 

The division made by the Constitution in and of itself 
produces co-ordinancy in the three departments, and the 
separate indepenence of each one from any conjunction 
with, or control by, the others in their allotted sphere of 
action. If this be not so, then there is no division. If 
one department may exercise its duties according to its 
own judgment, except when another department choses 
to control it and make it perform its duties in another 
and different way from that dictated by its own judg- 
ment, then in that event there has been no division of 
the powers of government into three distinct departments, 
and Section 1 in Article 2 of the Constitution means 
nothing. 

The duties of each of these departments in relation to 
the rights of individuals involve matters of law and of 
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fact to be determined on; and when a final determination 
has been reached in any department to which the subject 
matter properly belongs, there is no power in another de- 
partment to order that final determination to be changed 
or reversed by the department first making it. If the 
Governor will not sign a patent or a commission, who 
can order him to do itand make him obey? If the Su- 
preme Court will not decide a case when they can and 
ought to do it under the law, who can order them to do 
it? If the Legislature will not vote an officer his salary 
to which he is entitled under the organic law, who can 
order the Legislature to do their duty and make them do 
it? Each department may have its own reasons for not 
acting, or, if possible, none at all. The land locator who 
failed to get his patent, the litigant demanding a decision 
in the Supreme Court, and the officer who had asked for 
his well-earned salary, have each found whether or not 
every man or set of men are bound to obey the law, 
whether or not there is a lega] remedy for every legal 
right withheld, and whether or not it is the peculiar 
province of the courts to construe, declare, and enforce 
the law in vindication of the rights of an injured citizen. 

But suppose they act according to their judgment in- 
stead of refusing to act, and act contrary to the interest 
and supposed legal right of the several applicants, what 
remedy have they to coerce different action? That the 
independent separate action and co-ordinancy of the 
three distinct departments in dealing with the rights of 
the individual involving facts and the law relating there- 
to may be further illustrated, let it be supposed that a 
locator applies to the Land Office for a patent, and pre- 
sents to the Commissioner a certificate, a transfer to him- 
self, and a survey. These are all facts involving law 
questions in determining their sufficiency. The Commis- 
sioner examines his maps in connection with the survey 
to fix the locality of the land, and other titles in his office 
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if necessary to ascertain whether the land is vacant or 
not; he finds the land has been previously appropriated 
by a Spanish or Mexican grant; he examines into the facts 
relating to that title; he turns then to the various laws 
affecting the validity of the old grant; and upon full 
consideration of the facts and the law he determines that 
the owner of the old grant has a vested right of property 
in the land, and he having determined that for himself 
refuses the patent to the locator. Now if the Commis- 
sioner is an executive officer, not subject in that particu- 
lar determination to the control of any other department, 
it is a finality as to the issue then presented. The locator 
may stand upon his certificate thus located, and contest 
the validity of the old grant in a suit in court, and the 
court may determine that he has the better title, and, if so 
determined by the court of last resort, that will be a 
finality as to the issue then presented, and no other de- 
partment can cause it to change that final determination. 
If the locator instead of applying tothe Land Office had 
applied ‘to the Legislature, submitted his facts to their 
consideration, and had procured a declaration of annull- 
ment of the old grant and a legislative grant of the land 
by metesand bounds to himself, the owner of the old grant 
might institute a suit in court and have his adjudged to 
be the better title to the land. 

Thus each department may act as a check upon the 
others, by each acting independently in its own sphere— 
the check being rather negative in relation to the other 
departments than positive and affirmative control over 
them. It is thus the three acting in separate independ- 
ence, and at the same time in harmonious co-ordinancy 
and co-operation, that good government may be accom- 
plished. It is deemed sufficient to quote one remark of 
the court in the case of- Kendall v. The United States, in 
which itis said: ‘‘The theory of the Constitution un- 
doubtedly is, that the great powers of government are 
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divided into separate departments, and so far as these 
powers are derived from the Constitution the depart- 
ments may be regarded as independent of each other.”’ 
(12 Peters, 609.) 

The remaining question to be presented in this connec- 
tion is, does the Commissioner of the General Land Office 
belong to the separate body of magistracy to whom 
are confided the executive powers of the government of 
the State of Texas? The most perspicuous answer to this 
question is made by a quotation from the Constitution 
and laws, with a brief reference to his official duties 
thereunder. 


“ARTICLE 1V.-—-EXECUTIVE DEPARTMENT. 

‘* Section 1. The executive department of the State 
shall consist of a chief magistrate, who shall be styled 
the Governor, a Lieutenant Governor, Secretary of State, 
Comptroller of public Accounts, Commissioner of the 
General Land Office, Attorney-General, and Superintend- 
ent of Public Instruction.” 


Section 22, after prescribing the manner of the election 
of the Commissioner, and that his term of office and 
qualifications shall be the same as those of the Governor, 
says further: ‘* He shall be thecustodian of the archives 
of the land titles of the State, the register of all the land 
titles hereafter granted, and shall perform such other du- 
ties as may be required by law.”’ 

Other sections of the same article prescribe the duties 
of the other heads of the executive department. 

Article 10 establishes the General Land Office at the 
seat of government, and authorizes the Legislature to es- 
tablish such subordinate offices as they may deem expe- 
dient. 

Various laws have been passed, and are now in force, 
authorizing the Commissioner to appoint a corps of 
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draftsmen, translators and clerks, for the dispatch of the 
business of his office, and prescribing various duties rela- 
ting to the perfecting and securing of land titles. It is 
provided also that he shall have a seal, and that ‘‘all pat- 
ents for Jands emanating from the government shall be 
in the name and by the authority of the State, and under 
the seals of the State and the General Land Office, and 
shall be signed by the Governor and countersigned by the 
Commissioner of the General Land Office.’’ (Paschal’s 
Digest, Tit. Land, Articles 4280-1.) 

Thus is his position as one of the heads of the execu- 
tive department secured by a higher sanction than that of 
the Commissioner of the General Land Office of the 
United States. Itis higher because it is ordained by the 
Constitution, and not by a law that the Legislature can 
change or repeal, and because he has a greater independ- 
ence inthe tenure of his office, and thereby is more inde- 
pendent of the control of the chief magistrate. He is 
elected by the qualified voters of the State, as the Gov- 
ernor is. The fact that he is vested directly, and not me- 
diately through the Governor, with a definite portion of 
the powers of the executive department can hardly be 
held to render him any more liable to the control of the 
judicial department than if he were created by law the 
minister or official servant of the Governor, subject to his 
direction and control in the performance of the executive 
acts confided to him by the Constitution and laws. This 
constitutional independence in him as a member of the 
executive department constitutes a limitation upon the 
powers of the Legislature in prescribing ‘‘such other du- 
ties’ as he may be required to perform. They must be 
executive, pertaining to his distinct portion of that de- 
partment. His determinations, though they may and 
usually do require a consideration of both law and facts, 
have neither the conclusiveness of judgments nor the 
force of laws. Nor can the Legislature impose on him 
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duties extraneous and not pertaining properly to the busi- 
ness of his office. Forif they could, they would thereby 
efface and destroy the specific designation, and break 
down the barriers of the division of the powers of gov- 
ernment made by the Constitution, which it is not within 
the power of any law to do, whatever may be, or may 
have been, its source. (Marbury v. Madison, 1 Cranch; 
Cooley’s Constitutional Limitation, and cases cited, pp. 
115, 116.) For the same reason a judge, as belonging to 
a different body of magistracy, cannot by law be required 
to exercise any power properly attached to the Commis- 
sioner in the official discharge of his executive duties, 
unless itcan be found to be an excepted ‘‘instance’’ which 
has been ‘‘ expressly permitted’’ in the Constitution itself. 
(See end of Article 2, Section 1, Constitution of 1869.) 
This leads us to look to the judicial department to see 
if an instance of exception to the distinct division of 


the powers of government can be found there expressly 
permitted. 


‘ARTICLE V.—JUDICIAL DEPARTMENT. 

**SecTIon 1. The judicial power of this State shall be 
vested in one Supreme Court, in District Courts, and in 
such inferior courts and magistrates as may be created 
by this Constitution, or by the Legislature under its au- 
thority.” * * ° . 

**Srec. 3. The Supreme Court shall have appellate ju- 
risdiction only, which, in civil causes, shall be coextensive 
with the limits of the State.’’ (And by the late amend- 
ments, ‘‘in criminal causes’ also.) * * * * #* 
‘*The Supreme Court and the judges thereof shall have 
power to issue the writ of habeas corpus; and under such 
regulations as may be prescribed by law may issue the 
writ of mandamus, and such other writs as may be ne 
cessary to enforce its own jurisdiction.” * * * 

‘Src. 7. The District Court shall have original juris- 
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diction of allcriminal cases; * * * * andof all 
suits, complaints, and pleas whatever, without regard to 
any distinction between law and equity, when the matter 
in controversy shall be valued at, or amount to, one hun- 
dred dollars, exclusive of interest ; and the said courts, 
and the judges thereof, shall have power to issue the 
writ of habeas corpus, and all other writs necessary to 
enforce their own jurisdiction and to give them a general 
superintendence and control over inferior tribunals.” 


It is to be noticed that in the above section conferring 
jurisdiction upon the Supreme Court there is given the 
power to issue the writ of mandamus, which is not ex- 
pressed inthe section defining the jurisdiction of the 
District Court. The use and purpose for which the writ 
of mandamus was permitted to be issued by the Supreme 
Court and the judges thereof, as well as the connection 
in’ which it is found, with ‘‘such other writs as may be 
necessary to enforce its own jurisdiction,’’ rebuts the con- 
clusion that it was designed by the fact of naming that 
writ to confer on that court and the judges thereof any 
transcendent power of government over and above that 
which had been conferred upon them as a portion of the 
judicial department. Had it been so intended, the excep- 
tion in their favor of tlhe exercise of a power not judicial 
in its character should have been indicated as ‘‘ expressly 
permitted,’”’ as it was provided it should be in the 2d 
Article of the Constitution, and should not have been 
left to be deduced by implication and inference from the 
use of the word mandamus, so connected in the sentence 
in which it is used as to militate against any such inten- 
tion. Much less could any such intention be presumed 
in reference to the powers conferred on the District Court 
by the Constitution in defining its jurisdiction. (McIn- 
tire v. Wood, 7Cranch, 504; Graham v. Norton, 15 Wall., 
427.)' In other words, we find nothing here that consti- 
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tutes an exception in favor of the judicial department 
in the general division and distribution of the powers of 
the government. No other part of the Constitution ex- 
pressly permits any portion of the judicial departnient 
to exercise the powers confided to the heads of the exec- 
utive department, or to cause them to perform their ex- 
ecutive powers, or to receive, entertain, and decide an 
appeal from their determinations, made in the official 
performance of their executive duties. 

It follows from these principles that the executive has 
no power to order the courts to render their judgments in 
a particular way, nor have the courts any power to order 
the executive to perform his official functions done in the 
discharge of his executive powers and duties in any par- 
ticular way contrary to his own determination on the law 
and facts involved therein. For if they can, they are in 
effect exercising the powers confided by the Constitution 
to the executive, on the principle of the rule of universal 
application—which cannot be evaded by indirections— 
that what one does by or through another, he does him- 
self; and even stronger still, what one forces another to 
lo against his will, he does himself, and is generally alone 
responsible for it. 

The views here announced may not in the main be econ- 
tested as to the executive duties to be performed by the 
chief magistrate—the Governor of the State. But it is 
denied that they apply in the same degree to the several 
heads of the executive department, and particularly to 
the Commissioner of the General Land Office. 

This is contended for on the grounds that the enumera- 
tion of the Commissioner as one of the officers of the 
executive department is merely formal, that he performs 
the same duties and is subject to the same control of the 
courts by the writ of mandamus as he was formerly when 
his office was created and his duties prescribed by the 
acts of the Legislature and by the laws generally, and 
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that the District Court at the seat of government, under 
the constitution and laws of the State, including the Eng- 
lish Common Law, adopted in 1840, and now in force 
(except so far as it is not inconsistent with our Constitu- 
tion and statutes), is authorized to issue to him a man- 
damus requiring him to issue a patent, upon his refusal, 
when it shall be established 77 court, upon a trial of the 
cause, that according to the facts and law applicable 
thereto he ought to issue it. 

This induces a retrospect into the state of the law and 
decisions in this State upon the subject of mandamus. 

The Constitution of 1845 as well as those subsequently 
adopted contain substantially the same provisions in ref- 
erence to the jurisdiction of the courts as that of 1869, 
previously quoted. They contained the same division of 
the powers of government into three distinct departments, 
vested in the Governor alone the executive powers of the 
government, and provided for a General Land Office, but 
the Commissioner was not mentioned, nor were his office 
or duties prescribed. 

By the act of the Legislature the jurisdiction of the 
District Court was defined by reiterating in substance the 
powers conferred in the Constitution, to which was added, 
‘‘and generally to do and perform all other acts pertain- 
ing to courts of general jurisdiction.’’ It was also pro- 
vided in the same act that ‘‘The judges of the District 
Courts and each of them, either in vacation or term time, 
shall have authority to grant, on petition to them therefor, 
writs of habeas corpus, mandamus, injunction, seques- 
tration, error, and supersedeas, and all other remedial 
writs known to the law, returnable according to law ; pro- 
vided, that no mandamus shall be granted on an ex parte 
hearing, and any peremptory mandamus granted without 
notice shall be deemed void; and further provided, that 
all writs of mandamus sued out against the heads of any 
of the departments or bureaus of government shall ke 
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returnable before the District Court of the county in 
which the seat of government may be.’’ (Paschal’s Di- 
gest, Articles 1405, 1407.) 

These are the only laws and statutes in force in the 
State of Texas relating to the writ of mandamus, and 
which alone have been in force since they were enacted 
in 1846, except the common law as applicable thereto. 
The adoption of the common law of England in 1840, and 
its continuance in operation to the present time, does not 
bring with it and make of force in this State the English 
statutes extending from 9 Anne to 6 and 7 Victoria, as 
late as 1843; nor the rules of practice under them in the 
English courts, by which the proceedings under the writ 
of mandamus have to a large extent been assimilated to 
though not made regularly in all respects a personal ac- 
tion. (Tapping on Mandamus, marginal page, 439-454; 
Id., 282, marginal page and following, as to proceedings 
under, etc.) Under this state of the law, the question 
was presented to the Supreme Court in 1849 of the right 
of the court to award the writ of mandamus against the 
Commissioner in a case involving the full exercise of his 
official judgment upon the facts and law relating to the 
issuing of a patent upon certificates located and sur- 
veyed upon the land. The court decided in favor of the 
right of the court to entertain jurisdiction of the case as 
a proper one for the writ, but decided against the issu- 
ance of a peremptory mandamus upon the merits of the 
case. (Commissioner v. Smith, 5 Texas, 471.) 

The court in that case say: ‘‘ The first question here 
presented can scarcely be considered now as an open 
question. The practice of resorting to this proceeding 
against this officer and to enforce the performance of this 
particular duty is believed to have had its origin almost 
as early as the creation of the office itself, and to have 
been continued without a question as to its legality down 
to the present time.’’ (2 Texas, 581.) But the right to 
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this remedy in a case like the present rests upon other 
authority than the practice of courts. By a statute of 
the Congress of the Republic, approved January 26, 
1841 (5 Statutes, 84, Sec. 9), it is enacted that ‘‘all writs 
of mandamus sued out against the heads of any of the 
departments or bureaus of the government shall be made 
returnable before the District Court at the seat of govern- 
ment.”’ It is well known that this statute was adopted 
in consequence of a practice then prevailing of calling 
upon the Commissioner of the General Land Office, by 
process from the courts of remote counties, to show cause 
against the issuing of this writ in cases like the present in 
such distant counties. This act certainly recognizes the 
right to obtain the writ at the seat of government. It 
must moreover be regarded as a legislative recognition of 
the legality of the practice then existing of employing 
this writ as a private remedy, for it was its use as such 
which the Legislature undertook to regulate. The use of 
the writ as a private remedy seems to be comformable to 
modern practice. A part of the same section in the act 
of 1841 provided that ‘‘theseveral judges of this Repub- 
lic in issuing writs of mandamus are hereby directed 
to observe the rules which govern writs of mandamus at 
common law as modified by the statutes of this Repub- 
lic.””’ And by this same section it was declared that the 
Rules of Practice adopted by the Supreme Court in 1840, 
authorizing a peremptory mandamus before notice, was 
contrary to law. (See Acts 3d Cong., p. 84; and for Rules 
see 1 Texas, 852.) 

There was then no additional statute relating to man- 
damus except that defining the jurisdiction of the Dis- 
trict Court, by which the judges were given the right ‘‘ to 
grant the writs of habeas corpus, mandamus, injune- 
tions, swpersedeas, and all other remedial writs Known to 
the law.’ (Laws 1st Cong., p. 200, Sec. 4, approved De- 
cember 22, 1836.) 


Meme 
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The two cases decided by this court, in which the per- 
emptory writ was granted against the Commissioner, pre- 
vious to the opinion in 1849 above quoted, were Horton 
v. Brown, 2 Texas, 78, and Ward, Commissioner, v. 
Townsend, 2 Texas, 581, decided in 1847; the first of 
which was a suit between two litigants in relation to the 
right to land, commenced in 1839, in the county of Bas- 
trop, and the writ to the Commissioner was incidental to the 
suit, and awarded upon areversal and reform of the judg- 
ment below. The decision was made by two judges alone, 
and one of them a special judge. In the second there was 
no statement of facts, and the rule was therein adopted 
that in the absence of a statement of facts ‘‘the legal 
intendment is in favor of the judgment.’’ In neither of 
these two cases was the right to the writ argued by the 
attorneys or discussed by the court. The two cases in 
Dallam’s Digest have no reference to the Commissioner 
of the General Land Office. 

Having brought to view the previous laws and decisions 
of this State that were referred to and were in contempla- 
tion of the court in making the decision in the case of 
Commissioner of General Land Office v. Smith, in 1849 (5 
Texas, 471), it may be well to make another reference to 
the opinion, so that the legal principles there laid down 
and afterwards followed in one and announced in sev- 
eral, as to the Commissioner, may be fully and certainly 
understood. After announcing the rule extracted from 
the decisions of the Supreme Court of the United States, . 
that a mandamus will issue to an officer of the govern- 
ment only when the duty to be performed is ministerial 
in its character, and not when the performance of the 
duty requires judgment and discretion, the learned jus- 
tice conveys his own view of ‘‘the distinction between 
ministerial and judicial and other official acts.’’ As au- 
thority for which he cites 12 Peters, 524, 609; 14 Peters, 
497; 7 Cr. R., 504; 6 Wheat., 598; 6 How. R., 92, 100, 
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101, 102; b. L. Com. v. Bell, Dallam, 366; Monthly 
Law R., N. S., Vol. 1, No. 9, p. 399. 

To illustrate his view of the distinction still more 
clearly he proceeded to say in the same connection: 
‘‘There are various duties assigned by law to the Com- 
missioner of the General Land Office to be performed 
before the patent can issue. He must pass upon the va- 
lidity of the certificate and the survey; he must determine 
whether both are of such a character as, under the law, to: 
entitle the party to a patent; he must also determine 
whether the land sought to be conveyed was vacant when 
located, or was appropriated by any previous claim which 
he is required by law to respect. When these and such 
other questions as may address themselves to the Com- 
missioner, under the laws prescribing his official duties, 
shall have been resolved in favor of the applicant, his 
right to his patentis clear and indisputable. The issuing 
of the patent then becomes a mere ministerial act, involv- 
ing no exercise of judgment, and one which the Commis- 
sioner has no discretion to refuse. To withhold it would 
be the violation of a vested right.”’ 

Further on, he says: ‘‘ Weconclude that a mandamus 
may issue to compel the Commissioner of the General 
Land Office to issue a patent when it shall have been 
made to appear ¢o the court that the right of the party is: 
clear, and that it has been refused by the Commissioner.”’ 
(5 Texas, 479, 480.) 

Here is presented a supposed case of the most common 
occurrence, and of the highest order of the exercise of 
official duties, involving questions of law and fact at 
every step of the investigation, for the determination of 
which it is often required that all of his powers of judg- 
ment and discretion must be put forth to perform his. 
duty. 

It is just such a case as the one we now have before us 
of Kuechlerv. Wright. Inall the other cases against the 
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Commissioner the same doctrine is practically held, not- 

withstanding but one other case has been found since that: 
opinion was delivered wherein the peremptory writ was - 
adjudged to be ordered. (H. & G. N. R. R. Co. v. 

Kuechler.) In that case both law and fact were required : 
to be judged of in the discharge of his official duty, and 

it could not have been decided with any reference to 

whether or not the act required to be performed was a. 
ministerial act, in contradistinction to one requiring the- 
exercise of judgment, as that distinction is drawn in the- 
decisions of the Supreme Court of the United States, but: 
simply followed in the track of the former decisions made ° 
in this court before the adoption of the Constitution of’ 
1869, which made the Commissioner one of the constitu- 

tional heads of the executive department. There has 

never been a judgment rendered by the Supreme Court 

of Texas awarding a writ of mandamus against the Gov-- 
ernor, the Attorney-General, the Secretary of State, 

Comptroller of Public Accounts, Treasurer, or against’ 
the Auditorial Board, and only three against the Com- 

missioner of the General Land Office. : 

In view of all the matters here presented, what is the 
legitimate conclusion to be drawn from the opinion of 
Justice Wheeler in Commissioner General Land Office v. 
Smith, 5 Texas, which has been frequently announced 
and followed in one case against the Commissioner since 
it was delivered? The answer seems inevitable that he 
was regarded by the court as a mere ministerial officer, 
whose office was created and whose duties were prescribed 
by the acts of the Legislature, whose office was a sort of 
bureau or mere commission of inferior grade, whose acts 
were neither directed by nor could take shelter under the 
executive department. The distinguished counsel (Volney 
E. Howard) who argued against the mandamus seems to- 
have taken it for granted in his brief that the Commis- 
sioner was then a ministerial officer. (5 Texas, 477.) 
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Indeed if the case supposed by Justice Wheeler in his 
opinion, involving as it does the whole range of facts and 
law as does now the case before us of Kuechler v. Wright, 
is a case wherein he is required to perform a ministerial 
act only, then it must of necessity follow that he then 
performed no other than ministerial acts. For he per- 
forms none other more complex, more difficult, or of a 
character to require more official information and the 
exercise of more discretion and judgment than in the 
supposed case. The statutes of 1841 and 1846, recogniz- 
ing the right of the District Court at the seat of govern- 
ment to issue the writ of mandamus against the heads of 
departments and bureaus, can surely not be construed to 
authorize the use of the writ to review and revise, as if 
upon appeal, all the proceedings of the heads of the ex- 
ecutive department, or to confer the power as to them 
further than to ministerial acts. 

It is of the first importance that this matter should be 
thouroughly understood as a starting point to the further 
consideration of whether or not a mandamus can be sus- 
tained against the Commissioner under the facts of this 
case, now that he has been made a constituent portion 
(by designation) of the executive department in the gov- 
ernment of the State of Texas; and it is for that reason 
that pains have been taken in this opinion to bring out and 
present to view everything by which an intelligent con- 
clusion could be arrived at from the matters so presented. 

We are admonished that it is of very great importance 
in another point of view when we turn to the late decision 
of the Supreme Court of the United States in the case of 
Davis v. Gray, wherein the court sustain an injunction 
against the Governor and Commissioner of the General 
Land Office restraining them from issuing patents to cer- 
tain lands claimed as reserved to the Memphis, El Paso 
and Pacific Railroad Company, in which it is said, in 
‘reference to suits wherein the State is interested through 
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its officers, as in this case now before us: ‘‘ According to 
the jurisprudence of Texas, suits of this character can 
be maintained against the public officers who appropri- 
ately represent her touching the interests involved in the 
controversy. In the application of this principle there is 
no difference between the Governor of the State and the 
officers of a State of lower grades. In this respect they 
are upon a footing of equality. A party by going into a 
national court does not lose any right or appropriate 
remedy of which he might have availed himself in the 
State courts of the same locality. The wise policy of 
the Constitution gives him a choice of tribunals. In the 
former he may hope to escape the local influences which 
sometimes disturb the even flow of justice. And in the 
regular course of procedure, if the matter be large 
enough, he may have access to this tribunal as the final 
arbiter of his rights. Upon the grounds of the jurispru- 
dence of both the United States and of Texas, we hold 
this bill well brought as regards the defendants”’ (that is 
the Governor and Commissioner of the General Land 
Office of Texas). (16 Wall., 221-2.) That suit was 
brought in the Circuit Court of the United States for the 
Western District of Texas, since the adoption of the 
Constitution of 1869, and was decided in the Supreme 
Court of the United States at the December term, 1872, 
upon the authority of the cases cited therein, of Texas 
decisions, to-wit: Ward v. Townsend, 2 Texas, 581; Co- 
hen v. Smith, 3 Id., 51; Commissioner General Land 
Office v. Smith, 5 Texas, 471; McLelland v. Shaw, 15 
Texas, 319; Stewart v. Crosby, Id., 547; H. and G. N. 
Railroad Company v. Kuechler, 36 Texas, 382. 

Every one of these Texas cases (except the last, which 
simply follows the others) are based upon the principles 
announced in the case of Commissioner v. Smith, as be- 
fore shown, and, as it is believed, cannot be placed upon 
any other principle than that the Commissioner was a 
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ministerial officer, and was not then regarded or treated by 
the courts of Texas in passing upon his acts as one of the 
heads of the executive department of the State of Texas. 

It might be appropriate in reference to the case now 
‘before us to see in what light the Commissioner of the 
General Land Office of the United States is regarded by 
‘the Supreme Court of the United States. 

It was decided by the Supreme Court of the United 
States that a writ of mandamus would not issue to the 
Commissioner of the General Land Office in a case involv- 

‘ing the exercise of judgment upon a complication of 
facts, or, to use the language of the court, which ‘‘ calls 
for the exercise of the judicial functions of the officer,” 

and it is added, in reference to whether a writ would lie 
against him at all, ‘‘ we have found no case in which this 
power has been exercised.’’ (5 Wall., 565, U. S. v. 

-Comr.) 

The case of’ Gaines v. Thompson was an injunction 

-against the Secretary of the Interior and Commissioner of 
the General Land Office to restrain them from canceling 
an entry under which lands were claimed. In deny- 
ing the right to the injunction, which was regarded as 
being analogous in principle to mandamus (as was done 
in the case of Davis v. Gray,-above quoted), the court say: 
‘“*A ministerial duty, the performaace of which may in 
proper cases be required of the head of adepartment by 
judicial process, is one in which nothing is left to discre- 
tion.’’ 

‘The action of the officers of the land department 
»with which we are asked to interfere in this case is clearly 
not of this character. The validity of plaintiff’s entry 
which is involved in their discretion is a question which 
requires the careful consideration and construction of 
-more than one act of Congress. * * * * It is far 
-from being a ministerial act under any definition given 
«by this court.” (7 Wall., 353.) 
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The same opinion, quoting and applying to that case 
with approbation a part of the opinion of Chief Justice 
Taney in the case of Decatur v. Paulding, 14 Peters, 497, 
says: “The court could not entertain an appeal from 
the decision of one of the secretaries, nor revise his 
judgment in any case where the law authorized him to 
exercise judgment or discretion. Nor can it by manda- 
mus act directly upon the officer, and guide and control 
his judgment or discretion in the matters committed to his 
care. * * * The interference of the courts with the per- 
formance of the ordinary duties of the executive depart- 
ment would be productive of nothing but mischief, and 
we are quite satisfied that such a power was never in- 
tended to be given to them.’’ (7 Wall., 352.) Whatis 
here said may be applied with equal or greater force to 
the case before us: that a careful consideration and con- 
struction of more than one law has to be made by the 
Commissioner ; that it requires judgment and discretion 
both as to the law and to the facts; that a mandamus sus- 
tained would be the act of the court in guiding and di- 
recting his judgment or discretion in the ordinary exer- 
cise of his official duties; and that it would in effect be 
entertaining and passing upon an appeal in a regular 
trial de novo from his determination—as much so, indeed, 
as an ordinary appeal or certiorari from a justice’s 
court to a District Court. (Decatur v. Paulding, 14 Pe- 
ters, 515.) 

A mandamus cannot be made to perform the functions 
of a writ of error, nor be made to subserve the purpose 
of deciding a legal question merely as devised and obvi- 
ously intended in this case. (Commissioner of Patents 
v. Whitley, 4 Wal., 534, 523; Tapping on Manda- 
mus, 68.) 

‘* When the duty is not strictly ministerial, but involves 
discretion and judgment, like the general doings of a head 
of a department, as was the respondent here, and as was 
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the case here, no mandamus lies.’ (Reeside v. Walker, 
11 Howard R., 290.) 

A third and still later case may be referred to, which, if 
possible, still more strongly enforces the doctrine that the 
Commissioner of the General Land Office cannot be re- 
quired by mandamus to issue a patent to land. It is the 
case of the Secretary of the Interior v. McGarrahan, 9 
Wall., 312, 314, in which it is held that ‘‘though man- 
damus may sometimes lie against an executive officer to 
compel him to perform a mere ministerial act required of 
him by law, yet such an officer to whom public duties are 
confided by law is not subject to the control of the courts 
in the exercise of the judgment and discretion which the 
law reposes in him as part of his official functions.”’ 
After referring to the case of Kendall v. The United 
States, 12 Peters, 608, in which it had been decided that 
a writ of mandamus could be issued to enforce the per- 
formance of a purely ministerial act by one of the heads 
of the executive department, the opinion proceeds to say: 
‘‘Subsequent decisions of this court have affirmed the 
same principle. But in all of the subsequent cases the 
principle is strictly limited to the enforcement of mere 
ministerial acts, not involving the necessity of taking 
proofs, and it has never been extended to cases where 
controverted matters were to be judicially heard and de- 
cided by the officer to whom the writ is required to be 
addressed.’’ As authority for these principles there is 
cited Decatur v. Paulding, 14 Peters, 497; Brashear v. 
Mason, 6 Howard, 99; Gaines v. Thompson, 7 Wall., 353; 
Reeside v. Walker, 11 Howard, 289; United States v. 
Seaman, 17 Howard, 230; United States v. Guthrie, 17 
Howard, 304; Commissioner of Patents v. Whitley, 4 
Wall.; United States v. Commissioner, 5 Wall., 563. 

To apply the principle established by such an un- 
broken line of authorities to the case then under consid- 
eration, the opinion proceeds: ‘‘Patents for land are re- 
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quired to be signed by the President in person, or in his 
name by a secretary under his direction, and they are to 
be countersigned by the recorder of the General Land 
Office.”’ (4 Statutes at Large, 663; 5 Id., 417; see also the 
statute of Texas previously quoted, requiring patents to 
land to be signed by the Governor and countersigned by 
the Commissioner of the General Land Office.) ‘‘ Such 
patents cannot be issued and delivered to any party with- 
out the signature of the President, and no proceeding to 
compel either the Commissioner of the General Land 
Office or the Secretary of the Interior to issue such 
patents can be sustained while that provision of law re- 
mains unrepealed.”? (The Secretary v. McGarrahan, 9 
Wall., 314; citing United States v. Land Commissioner, 
5 Wall., 563.) No subsequent decision of the Supreme 
Court of the United States has changed or varied this 
ruling, and therefore it would be useless to attempt to 
add any other authority to the overwhelming weight al- 
ready piled up perhaps superfluously. 

These decisions of the Supreme Court of the United 
States positively deciding against the right of the courts 
to coerce the issuing of a patent by a mandamus to an 
executive officer were made long after all of the decisions 
of the Supreme Court of Texas (except that of H. & G. 
N. R. R. Co. v. Kuechler, in 36 Texas) in relation to the 
rights of the courts to issue a mandamus against the 
Commissioner of the General Land Office to issue a 
patent for lands, having all been rendered since 1866. 

It might be well to notice that the very authorities 
cited in the Texas decisions to warrant the mandamus 
against our Commissioner of the Generai Land Office are 
the same as those cited by the Supreme Court of the 
United States to warrant their refusal of it against their 
Commissioner; and still our decisions are cited by that 
court to warrant the writ even against the Governor, when 
such a ruling had never been made by our court as to the 
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Governor or the heads of departments, but only against 
the Commissioner, treated as a ministerial officer. 

Now in view of these decisions, can it be said with any 
propriety that in law, or by any mode of constitutional 
construction of the powers of government, the Commis- 
sioner of the General Land Office of the United States, 
whose office is created and whose duties are prescribed 
by acts of Congress, occupies a different and higher posi- 
tion in the executive department of the general govern- 
ment than that occupied by the Commissioner of the 
General Land Office of the State of Texas towards the 
executive department of the State of Texas since the 
adoption of the Constitution of 1869, in which he is ex- 
pressly named as one of the executive officers? Is he 
still to be treated by the courts as a mere ministerial 
officer, all of whose official functions of the highest and 
most complex character can be controlled by the courts of 
this State? He is as independent in his position as the 
Governor is, and has a separate line of duty as plainly 
marked out. His department is equally important with 
any others. He has the highest title to office that it is 
possible to confer in this country—by a designation in one 
of the three departments in the Constitution and by an 
election by the qualified voters of the whole State. Au- 
thorities might be cited to show the view of other courts 
as to the necessary effect of an officer deriving his au- 
thority by designation from the Constitution. (One only 
asa sample, The People v. The Canal Board, 13 Bar- 
bour, N. Y. R., 488.) But why callin aid to confirm 
that which the Constitution itself positively affirms? So 
far from this change being made without a purpose by 
the framers of the Constitution, it is in accordance with 
the settled tendency, that has been growing and increas- 
ing its manifestations in public acts for the last. half cen- 
tury, to. lessen the direct power and influence of the chief 
executive by securing the independence of the heads of 
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departments. All public history attests the fact that 
constitutions, laws, and decisions of courts, and’ the con- 
struction of all of them, are progressive, as public events 
arouse to action great minds in impressing and infusing 
their views into them. Two such events did occur forty 
years ago or over in the public history of this country, 
which excited an universal interest and great conflict of 
opinion as to what were and what should be the relations 
between the different departments of republican govern- 
ment. It was an undeveloped issue which had been long 
forming that then blazed forth. One of them resulted in 
fixing strongly in public sentiment the doctrine that the 
courts have a controlling power to a certain scarcely defin- 
able extent over the executive department, or some of its 
officers, and that the decisions of the courts of last resort 
constitute the law binding on the other departments. 
This has borne all along many fruits in most, if not 
all, of the States, and lately some very bitter fruits in a 
few of them. (See Durell case in Louisiana, and cases 
in Arkansas and Texas not yet reported, wherein civil 
war was the result in two, and nearly reached in the third 
State.) 

The other event referred to was made the means of 
exciting a serious apprehension of danger from uniting 
‘*the sword and the purse”’ in the hands of the chief ex- 
ecutive, which resulted in the effort to secure the inde- 
pendence of the different departments, as far as practica- 
ble, from the direct control of and discretionary removal 
by the chief executive. This has continually manifested 
itself ever since in the constitutions of many of the 
States, whose constitutions have been formed or amended 
since that time, by naming the several heads of depart- 
ments with the chief executive. (See Constitutions, of 
New York, 1846; Maryland, 1851; Virginia, 1851; Ken- 
tucky, 1850; Ohio, 1851; Indiana, 1851; Florida, 1838; 
Arkansas, 1836; Iowa, 1846; Calafornia, ——-.) Whereas 
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many of the older constitutions are conformable in this 
respect, with some variations, to the Constitution of the 
United States. 

This sentiment culminated in the passage of the ‘‘ Ten- 
ure of Office Bill’’ (as it is called) by the Congress of 
the United States, very shortly after which this Consti- 
tution was framed and adopted in Texas in 1869. It 
would be a very unwarrantable presumption to conclude 
that the framers of this instrument did not appreciate and 
act upon this pervading sentiment when they have in a 
manner so unusual and so pointedly declared that ‘‘the 
executive department of the State shall consist of a chief 
magistrate, who shall be styled the Governor, a Lieuten- 
ant Governor, Secretary of State, Comptroller of Public 
Accounts, Treasurer, Commissioner of the General Land 
Office, Attorney-General and Superintendent of Public 
Instruction ,’’ and then devoted a separate section to each 
one, defining distinctly his position and duties in the ex- 
ecutive department of the government. 

To be required to say that this Constitution does not 
make for this State a divided executive department, with 
the several heads thereof independent of the others, and 
still each one in his own sphere of duty vested witha 
constituent portion of the supreme executive powers of 
the State by force of a line of decisions of this court 
made under a Constitution that did not do this as to the 
Commissioner of the General Land Office, and contrary 
to the decisions of the Supreme Court of the United 
' States, wherein the Commissioner of the General Land 
Office, created by statute, is treated as one of the execu- 
tive departments by reason of his connection with the 
President in the discharge of his official duties, would 
be, as it is respectfully submitted, to place the authority 
of previous precedents above the Constitution, and, in 
effect, to adopt a doctrine similar to that of Lord Coke 
as declared in Doctor Bonham’ s case, while Chief Justice 
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of the King’s Bench, ‘‘that the common law doth control 
acts of parliament, and adjudges them void when against 
common right and reason.’’ (1 Kent. Com., marg. p. 448, 
8 co. 118). 

With the evils of such a system of divided executive 
department we have nothing to do as a court. Some of 
them were alluded to long since in a decision of this court 
delivered by me. (The State v. The Southern Pacific 
Railroad Company, 24 Texas.) Bishop, whose philo- 
sophic explorations into and expositions of the science of 
the law has placed the bench and bar under many obliga- 
tions, has suggested some appropriate rules by which to 
determine the weight of authority. 

‘*1. Whatever may be the language of the judges, the 
decision, as a precedent in the strict sense binding in 
future causes, extends no further than the facts involved 
in the case as appearing in the record. 

“*2. It is not binding as to any matter to which the 
mind of the court did not advert, even though within the 
record. 

*¢ 3. It is not binding as to any point not necessary to 
be passed upon in order to decide the cause. 

‘*4. As to the reasons given by the judges in passing 
upon the questions necessarily involved in the cause, and 
strictly within the record, these are in a qualified sense to 
be regarded as the law of the case, but they are not abso- 
lutely so.’”’ (Bishop’s First Book of the Law, 394.) 

These rules may deserve consideration in reference to 
what follows, without being repeated, as well as to that 
which has already been exhibited in this opinion. 

Under the state of the law and of the constitutions, 
and the material change of the Constitution in reference 
to the Commissioner’s position in the executive depart- 
ment, as have now been brought to view, together with 
the former decisions of this court in relation thereto, the 
conclusion, it seems to me, is inevitable, that he stands 
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in that department as the equal of the Governor and of 
the other high executive officers, and independent of 
them in his own sphere of action; and that if the statute 
of this State did authorize the courts to pass upon and 
revise all of his official conduct, treating him as only a 
ministerial officer when those decisions were made, the 
Constitution has lifted him from that inferior station, and 
that now his official acts requiring judgment and discre- 
tion can no more be directed or controlled by the courts 
than those of the other heads of the executive depart- 
ment. 

There are other considerations rising above the mere 
critical construction of words in laws and constitutions, 
and pertaining to the history and intrinsic nature of the 
thing itself, that fixes beyond the possibility of a doubt 
that the issuing of a patent to land is a high official fune- 
tion done exclusively in the exercise of the executive de- 
partment of the government. In past time, when the 
sovereign was the owner of the vacant domain, his grant 
was an absolute investiture of title, as in case of William 
Penn and Lord Baltimore. When republican govern- 
ments were formed in America, the unappropriated va- 
cant lands belonged to the people of the States as bodies 
politic, and afterwards much of it to the government of 
the United States. Universally, at least without any 
known exception, such lands have been granted under 
provisions of the constitutions and laws devised for the 
purpose, through the executive head of the government, 
State or Federal, aided by such officers as might be asso- 
ciated with or placed under him in the executive depart- 
ment. 

. Again, there is such a thing in legal science, as well as 
in natural philosophy, as that of fixing the position and 
class of an object in a system by the nature, qualities, 
and attributes of the the thing itself. By such a process 
of examination there is no escape from the conclusion 
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that the act of issuing a patent is the exercise of an ex- 
ecutive function. The instrument upon its face bears the 
indelible impress of an executive agency, acting for the 
body politic organized—the State. Like most executive 
acts, it only imports in legal effect prima facie right, 
which may be inquired into, not having the conclusive 
force of a law passed ora judgment rendered. It neither 
concludes the State nor individuals when issued under a 
defect of right and to the prejudice of prior vested rights. 
(Smith v. Power, 2 Texas, 72; Tapping on Mand., 440.) 

If this judgment had been rendered in favor of Wright, 
and the patent had issued under it, it would not have 
vested in Wright any higher title by virtue of the judg- 
ment than if it had issued without the mandamus. The 
State is no party to the suit, nor are other individuals 
who may have aninterest. It is a matter simply between 
Wright and the Commissioner. The Commissioner does 
not own the land, and a judgment against him for Wright 
recovers nothing but a writ—a writ to force an executive 
officer to perform an executive act in the usual course of 
his official business. Tapping, speaking of the effect of 
such a judgment in a similar matter, says, ‘‘It neither 
gives a right nor concludes one; it confers no title per se, 
but merely a legal capacity to assert one,’’ etc. (440.) If 
Kuechler dies or gets out of office before the writ is exe- 
cuted, the judgment is dead also. (United States v. 
Boutwell, 17 Wall., 609; Secretary of the Interior v. 
McGarrahan, 9 Wall., 313.) 

It has more the attributes and qualities of an investi- 
gation for contempt of court than of a personal action at 
law to recover a private right withheld by an officer. 

The issuing of a patent may be shown not to be a min- 
isterial act by presenting as nearly as practicable what 
has been regarded as a ministerial act by the Supreme 
Court of the United States, by which the difference may 
be plainly seen. 
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It now therefore remains to be seen whether or not the 
laws of this State do or may impose a duty upon one of 
the heads of the executive department to perform any act 
which may be properly denominated ministerial in its 
character, in contradistinction to an ordinary official exe- 
cutive duty, and which the courts, being of another 
department of the government, can force him to perform 
against his will, through the proceeding of mandamus or 
any other process from the courts; and if so, is it possi- 
ble that the issuing of a patent by the Commissioner of 
the General Land Office in a case like the present one of 
Kuechler v. Wright can possibly be such an act. 

The legal mind, not only in this State but in all of the 
States, as shown by their decisions, is directed to the de- 
cisions of the Supreme Court of the United States as the 
source of light on that subject, and when they are exam- 
ined it is found that whatever power the courts have to 
draw such a distinction between the several acts of an 
executive officer and to compel the performance of those 
adjudged to be ministerial is derived from the principles 
of the common law as applied to our system of govern- 
ment through the power of the courts toissue the writ of 
mandamus. 

It is proposed now to see if in importing the common 
law across the Atlantic this high prerogative writ of the 
king or queen of England—‘‘one of the flowers of the 
crown ’’—has, in the distribution of the powers of govern- 
ment, been placed by the framers of our constitutions in 
the judicial department in its full proportions and vigor 
as it existed at common law in the Court of King’s Bench 
in England. For we have not adopted the English stat- 
utes regulating it as a remedy somewhat analogous to an 
ordinary action at law requiring a judgment and allow- 
ing a writ of error, all of which did not exist at common 
law any more than in a proceeding for contempt of court. 
(Tapping, 472 to 490; 1 Chitty’s General Practice, 791.) 
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The powers of government in England have been dis- 
tributed by immemorial custom and precedent, mutual 
adjustment and adaptation, without any written Consti- 
tution defining the distribution. Forthe present purpose 
it is sufficient to say that parliament enacts the laws and 
the king executes them through the agencies from time 
to time used for that purpose. The power of the king to 
execute is commensurate with the power of parliament 
toenactlaws. There is no limitation in the extent of the 
power to execute, but only in means to be used, which 
have by degrees fallen into particular agencies and rega- 
lated forms. In early times much of this was done 
directly by orders of the king and his council, some of 
which are stili extant, signed ‘‘p ipm Regem t cons.’ 
But he used this means of suspending laws as well as 
of executing them, and as it grew into disfavor the 
cabinet or ministers of State, the courts of Chancery 
and of King’s Bench, enlarge their powers so as to ac- 
complish the same objects in a manner better regulated 
and with more justice to the subject. Through these 
three channels the executive power of the government 
was exercised, except so far as it was entrusted to infe- 
rior tribunals, all of whom were in some way under 
the control and direction of these three high agencies. 
The Court of King’s Bench, where the king was sup- 
posed to preside, as doubtless he did in early times, was 
not limited to the exercise of merely judicial functions, 
but by the use of the writ of mandamus (which is the 
language of royalty itself) could cause ‘‘ any person, 
corporation, or court of judicature’’ to perform any duty 
required of them by law. It is said to be founded on 
Magna Charta, wherein the king had pledged himself 
that there should be no failure or refusal of justice and 
right. It was used as ‘*asuppletory means of substan- 
tial justice in every case where there is no specific legal 
remedy for a legal right.’? (Tapping, 62.) That is, it filled 
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up the vacuum wherever there was a deficiency in the 
execution of the laws on account of a right not coming 
under the regular forms of procedure in some of the 
courts of law or equity. There could be no need of 
issuing the writ to the ministers of State, or to those 
officers under their direct control and direction, and it 
was not done because the king could have the laws ex- 
ecuted in those executive departments through another 
channel than a resort to the King’s Bench and avoid the 
necessary confusion consequent upon such an attempt. 
It does not lie against the king because disobedience must 
be enforced by attachment. ‘‘ Neither will it lie to 
command the officers of the crown as such (Tapping, 
161), nor against Lords of the Treasury (Id., 315), nor 
Commissioners of Customs (Id., 164), nor against supe- 
rior courts. (Id., 161.) 

“A peremptory mandamus is not a judicial writ found- 
ed on a record, but a mandatory writ which the court of 
B. R. issues when it issatisfied of the prosecutor’s right.” 
(Tapping, 437.) In its exercise there the question of 
whether or not the act is ministerial is not always the 
test of the grant of it. ‘‘Thus the court will not grant 
the writ where a matter is left to the discretion of an in- 
dividual or body of men, which discretion has been exer- 
cised, and no ground appears that it has been done 
wrongfully.”” ‘‘ Where a discretion is given, by it is 
understood a sound discretion, for the Court of B. R. 
has power to and will redress things otherwise done.” 
It must be a public duty, the performance of which is en- 
forced, for where itis private other remedies are adequate. 
(Id., 64-5.) 

It was not for the want of power that the writ was not 
issued in many cases where it was refused, being discre- 
tionary and not a writ of right, because of a respect for 
other tribunals, or because it would produce conflict and 
confusion in the execution of the law. Still it is evident 
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that the power was and still isexercised over a great many 
subjects that might not readily be considered strictly ju- 
dicial, and it was exercised by virtue of the guardianship 
and control of the crown over all public institutions, tri- 
bunals, officers, corporate bodies, and corporations with- 
in the kingdom, as a royal prerogative never yet sur- 
rendered. What would be thought in this country of a 
writ of mandamus issued by the District Court to com- 
pel a railroad company to proceed in making its road, or 
to the trustees of a graveyard to admit a citizen to be 
buried in a public burial ground, or of the judge of the 
Travis County District Court taking a personal view of a 
steam planing shop in the city of Austin, and upon his 
own disgust at the noise, smoke, and handling of plank 
on the sidewalk, should issue a writ of mandamus to 
abate or suppress it as a public nuisance? Yetsuch are 
the extraordinary powers that the Court of King’s Bench 
can and does exercise by authority of the common law 
in England. (Tapping, 293, 108, 220.) 

The matters to which special attention is invited are, 
that this great power of the Court of King’s Bench was 
largely executive in its character, and, as claimed with 
apparent pride by some of the judges, was exercised by 
that court in virtue of the king’s prerogative to execute 
the laws in cases not falling within their judicial func- 
tions, and yet they did not issue the writ to the king’s 
ministers, or to their subordinate officers. The powers of 
government were not divided as here into three distinct 
bodies of magistracy, but as to the persons exercising 
power there was a peculiar admixture in the exercise of 
their powers. The fact that the House of Peers consti- 
tuted the High Court of Appeals, and not the king him- 
self, tended to establish an independent judiciary, as 
far as practicable, consistent with its appointment by the 
crown, which, having been long fostered by the greatest 
talents of the country, suggested the idea which was 
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incorporated in American constitutions in the creation of 
a separate and independent department styled the judi- 
cial department, to be co-ordinate with the legislative and 
executive departments. In doing so, the question may 
now be asked, to which department was this extra-judi- 
cial portion of this high prerogative power of the Court 
of King’s Bench confided? Although there seems not to 
have been any express separation and reappropriation 
of that power as exercised by the Court of King’s Bench, 
the failure to do which has continually produced and still 
produces perplexity and uncertainty in adjudications in 
relation to them, still it is surely safe to say that that 
portion of the power of the crown which was entirely 
executive in its character, that was exercised by his min- 
isters of State, was given certainly and exclusively to the 
chief executive and to such officers as might be associated 
with him in the executive department of the government. 
If this be correct, the conclusion would inevitably follow 
that our courts, to whom have been confided only judicial 
powers, cannot compel the heads of the executive de- 
partment to perform any of their executive functions. 
The practice of the government of the United States 
for over three-fourths of a century is the highest author- 
ity that could be adduced in favor of that position. 
During all that time the President, made by the Consti- 
tution the chief executive of the government, has con- 
trolled the heads of the executive department provided 
for his aid by laws of Congress, in the exercise of their 
official functions in the execution of the laws, even to 
the extent of removing some of them to carry out his 
construction of law. His judgment and discretion has 
been the finality—the final determination of last resort in 
reference to the rights of individuals arising in and per- 
taining to that department without the interference or aid 
of the courts.in ordering and directing as to the manner 
in which they should be disposed of by any of the heads 
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of the executive department, with one solitary exception, 
if that can be regarded an exception, which was in the 
mandamus case of Kendall v. The United States. (12 
Peters, 524.) 

In that case as well as in the case of Marbury v. Madi- 
son, where the writ did not issue only for want of juris- 
diction, such interference and control by the courts of the 
official functions of the heads of the executive depart- 
ment in the exercise of the powers confided to them by 
the constitution and laws was expressly and most earn- 
estly disclaimed. ' Chief Justice Marshall says: ‘* With 
respect to the officer to whom it would be directed, * * 
it is not wonderful that in such a case as this the assertion 
by an individual of his legal claims in a court of justice, 
to which claims it is the duty of that court to attend, 
should at first view be considered by some as an attempt 
to intrude into the cabinet and to intermeddle with the 
prerogatives of the executive. It is scarcely necessary 
for the court to disclaim all pretensions to such a juris- 
diction. Anextravagance so absurd and excessive could 
not have been entertained for a moment.’”? (Marbury v. 
Madison, 1 Cranch, 279.) Again in the same case it is 
said: ‘‘ By the Constitution of the United States the 
President is invested with certain important political 
powers, in the exercise of which he is to use his own dis- 
cretion, and is accountable only to his country in his 
political character and to his own conscience. To aid him 
in the performance of these duties he is authorized to ap- 
point certain officers, who act by his authority and in 
conformity with his orders. In such cases their acts are 
his acts, and whatever opinion may be entertained of the 
manner in which executive discretion may be used, still 
there exists, and can exist, no power to control that dis- 
cretion.”’ Speaking of the Secretary of State, he says in 
this connection: ‘This officer by that act (meaning act 
of Congress) is to conform exactly to the will of the 
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President. He is the mere organ by which that will is 
communicated. The acts of suchan officer, as an officer, 
can never be examinable by courts.”’ (Id., 277.) The 
opinion proceeds to argue that the commission had been 
completed by signing and sealing, after which no further 
official act was necessary ; the right was vested, the paper 
was the evidence of his right, the delivery of it was a 
personal act. To enforce that act the writ would lie: 
But how does the learned Chief Justice show that the 
Secretary of State was a person to whom the writ could 
be directed? Hecould not do that from the common law 
of England, upon which the general right to the writ as a 
remedy was based. No precedent in England or America 
was cited for it, nor,.as is it believed, could it have been 
cited. 

He informs us himself as to this, which may here be 
seen. Hesays: ‘‘Theact to establish the judicial courts 
of the United States authorizes the Supreme Court of the 
United States to issue the writs of mandamus in cases 
warranted by the principles and usages of law to any 
courts appointed, or persons holding office under the 
authority of the United States. * * * The Secretary 
of State being a person holding an office under the author- 
ity of the United States, is precisely within the letter of 
the description,’’ etc. (Id., 281.) 

The only point really decided in that case was that 
that very law was unconstitutional on account of its at- 
tempt to confer original jurisdiction on the Supreme 
Court. 

The case of Kendall v. United States came up on ap- 
peal about thirty-five years afterwards, and in its decision 
this matter of basing the right to issue the writ on this 
unconstitutional statute does not seem to have been no- 
ticed at all. 

In the case of Kendall v. United States, where the 
writ was issued to compel an allowance of a ‘“ credit,”’ 
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the court say: ‘‘We do not think the proceedings in 
this case interfere in any respect whatever with the rights: 
or duties of the executive, or that it involves any conflict 
of powers between the executive and judicial departments 
of the government. The mandamus does not seek to 
direct or control the Postmaster-General in the discharge 
of any official duty partaking in any respect of an exe- 
cutive character, but to enforce the performance of a min- 
isterial act, which neither he nor the President had any 
authority to deny or control.’’ But suppose that the 
President had assumed the anthority to order the Post- 
master-General not to enter the ‘‘ credit,’ and the court 
had ordered (mandamus) him to enter the ‘credit,’ 
which ought he to have obeyed, the President or the 
court? It is unfortunate that such a question is not 
directly presented and solved in the opinions in either of 
the two cases. President Van Buren, though applied to 
in that case, would not ‘‘commit’’ himself by ordering 
the Postmaster-General to give the credit or not to give 
it, and therefore the issue was not made, and that ques- 
tion remainsstill undecided up to the present day by any 
direct decision of the Supreme Court of the United States. 
The first opinion (in Marbury v. Madison) does not name 
the act to be enforced by the court, but says it is not an 
executive act. The second opinion (in Kendall v. United 
States) styles the act to be enforced by the court a minis- 
terial act. A case where the question fs again fully dis- 
cussed (United States v. Guthrie, 17 Howard) in the opin- 
ion, the acts that can be enforced are described to be 
‘acts rather extraneous, and required rather of the indi- 
vidual than of the functionary.’’? In the late case of 
United States v. Boutwell, 17 Wallace, 609, it is held to 
be an act so attaching to the person, and not to the office, 
that upon the resignation of the officer against whom the 
writ issued the suit abates and is dismissed. See also 
Secretary of the Interior v. McGarrahan, 9 Wallace, 313.; 
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Reese v. City of Waterton (not reported), October Term, 
1873. 

The origin and source of this distinction as to ministe- 
rial acts and other acts of an executive official character, 
as specially applied to the heads of the executive depart- 
ment and derivable from the principles of the common 
law, have been sought for in vain. 

It may, however, be deduced from these cases in the 
Supreme Court of the United States that an executive 
official act of one of the heads of the executive depart- 
ment is an act performed by him in the exercise of the 
executive powers of the government confided to him by 
the Constitution and laws. 

What is called a ministerial act of one of such officers, 
in contradistinction to an executive official act, is a per- 
sonal act devolved by law on him as an individual and 
not as an officer, by reason of his being the person who 
happens to hold that office at the time the act is required 
of him. 

It is said in those leading decisions that this ministerial 
act is one which the President has no authority to forbid 
to be done, and which the law imposes directly upon the 
officer and which makes him ‘‘the officer of the law.” 
(Marbury v. Madison, 1 Cranch, 277.) The act, according 
to this, is an act of an executive officer, which is still not 
an executive act, but isan act of an executive officer—that 
is, an act of an officer of the law. 

‘An officer of the law”’ is a designation unknown to 
our Constitution. Ina large sense all of our officers are 
officers of the law, and are bound to obey it. But that 
does not in the least degree indicate who it is, or what 
tribunal it is, that is to bind them, to order them, to 
coerce them to obey the laws. That at last depends neces- 
sarily upon what department of the government they be- 
long to in our constitutional division of the powers of 
government. 
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Authorities from other States have not been cited or 
discussed, because they are conflicting, and their decis- 
ions have often been made with divided courts like those 
in the Supreme Court of the United States; further, be- 
cause they are all streams from the same fountain, to-wit, 
the decisions of the Supreme Court of the United States. 

Now it would seem to be very obvious that this act 
that is denominated a ministerial act, which has called 
into requisition all the powers of speech of the most 
learned jurists of the last half century to convey a re- 
motely definite idea of it, whatever may be its character, 
bears not the least resemblance to the executive functions 
of the Commissioner of the General Land, office, neces- 
sarily performed by him in such a case as the one now 
before us, involving at every step questions of law and 
of fact necessary to the performance of the final act on 
his part in issuing the patent. I have not stopped to no- 
tice his association with the Governor in the performance 
of this act, which seems to be an additional ground of 
objection according to the authorities cited in similar 
cases in the Supreme Court of the United States. 

As to what should be our determination should a case 
arise where the act required to be done bore any reason- 
able analogy to what is called a ministerial act, then it 
will require a serious consideration of how far the weight 
of authority will control the rigid principle depending 
upon the constitutional division of the powers of our 
State government. 

If this writ is to be used as a remedy for the assertion 
of private rights in this State, as to the heads of the ex- 
ecutive department, it should be regulated by provisions 
in the Constitution, and also by statutes, as it is in Eng- 
land. 

I have no hesitation in giving it as my own opinion 
now that the court should on such issue be governed by 
and follow the logical deduction to be plainly drawn 

44 
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from the division of the powers of government between 
the distinct departments in the Constitution of the State. 

Each department should be made to rely upon its own 
wisdom and judgment in the exercise of all the powers 
confided to it by the Constitution, independent of the con- 
trol of the others, pending the performance of its official 
functions, and should be solely responsible for its own 
action, and that thereby the final separate independent 
action of each would operate as a check upon the excess 
of power that might be assumed by the others. 

The judicial department is not that power to which has 
been confided the high trust, by any such interference in 
the official conduct of the others, to regulate the harmo- 
nious action in the machinery of our State government. 

Such regulating power is only found, and in a republi- 
can government should only be found, in the direct repre- 
sentatives of the people of Texas—in the Senate and 
House of Representatives of the Legislature, by the ac- 
tion of two-thirds of whom, through the power of ‘‘ad- 
dress and impeachment,”’ the Governor and other heads 
of the executive department, and the judges of the courts 
and other officers, may be removed whenever their con- 
duct may make it necessary, in order to prevent jarring 
conflicts, and to secure a good government for the protec- 
tion of the rights and liberties of the people of the State. 

The authority for the exercise of this power, assumed 
by the courts to control the conduct of the heads of the 
executive department, in the isolated and exceptional in- 
stance of what is called a ministerial act, however it may 
have since been extended in many of the States, from a 
difference of opinion as to what constitutes such an act, 
is founded on and traceable to the dictum contained in 
the opinion of. the Supreme Court of the United States 
in 1803, in the case of Marbury v. Madison. It was de 
livered by Chief Justice Marshall, who is universally re- 
garded, it is believed, as the greatest lawyer America 
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has produced. And that was emphatically a lawyer's 
opinion. 

Why, it may be asked, should the courts continue to 
follow in the train of a line of decisions that originated 
in a useless dictum that seeks to make such an infinitesi- 
mal exception to a broad general rule, and thereby break 
down a general principle by a breach that opens the door 
of intrusion and gives to the intruder the right to deter- 
mine the extent of his power to intrude through the 
breach he has himself assumed to make; making an ex- 
ception the exact limits and boundaries of which the 
ablest jurists have never been able to convey a definite 


idea with anything like consistency and uniformity, 


which is liable at any time to produce internal conflict 
and confusion, and which has almost continually been 
adopted with dissent and dissatisfaction ? 

The circumstances and remarkable juncture of public 
affairs under which that dictum appeared in the opinion 
thrust themselves into the estimate of its weight as au- 
thority, as no practicable purpose can be found in the 
opinion itself for so labored an argument to prove what 
was not necessary to decide the case. As to all that part 
of the opinion not relating to the appellate jurisdiction 
of the court (which was the real matter in issue), it is a 
most ingenious argument, made gratuitously in a judicial 
decision under the sanction of the highest judicial tri- 
bunal of the country, thereby attempting to give to it the 
sancity of the judicial ermine—unassailable from habitual 
andftraditional respect—to stand in a high place as a per- 
petual memorial of the assumed outrageous abuse of 
official authority in the alleged deprivation of a private 
right of a citizen by the executive department of the gov- 
ernment of the United States, then in power. 

Mr. Madison, then Secretary of State under President 
Jefferson, who stood pre-eminent amongst the great men 
who framed the Constitution, and who may be supposed to 
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have understood its meaning, and to have desired its pre- 
servation equally with any one else, treated this effort on 
the part of the court to interfere with his official conduct 
with—-silence (not to use a stronger term), in not answering 
to it. Still he was not attached for contempt for not mak- 
ing a return to the writ or otherwise making an answer 
in court ; but instead of that, as it appears from the re- 
port of the case, some of the clerks of the secretary’s 
office were picked up and brought into the court, from 
whom, it may be presumed, the facts were established 
upon which the argument in that part of the opinion was 
founded. It was surely not necessary to ascertain any 
fact whatever except the application itself of the relator, 
Marbury, to ascertain that it was an original suit and not 
an appeal, upon which fact alone the decision of the case 
was based and judgment rendered. And I borrow from 
him the reason why such an opinion so delivered should 
not be followed as a precedent, which is contained in the 
same opinion; that this is, or at least should be made to 
be, what he says it has been termed, ‘‘a government 
of laws and not of men,’ and I will presume to add 
that it is high time that the judicial idolatry for a name, 
however great and deserving, by which a dictwm of any 
court has been made the law of the land should begin to 
cease in this country. 

I will close this opinion in the words of Sir William 
Blackstone, equally eminent for his great learning and 
for his profound knowledge of the science of law and of 
government, as fully expressing my own mature convic- 
tions as applicable to this and to all such cases, which is 
that ‘‘ nothing is more to be avoided in a free constitu- 
tion than uniting the provinces of a judge and a ininis- 
ter of State.” 


GOULD, AssocIATE JusticeE.—I concur in the refusal 
of the motion for rehearing. 
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The decision and the opinion of the majority of the 
court in the case of Bledsoe v. The International Railroad 
Company, which have been discussed in the opinions in 
this case, received my deliberate assent. 

“I concur also with the Chief Justice in the general 
views expressed in his opinion in this case as to the writ 
of mandamus to those high executive officers recognized 
by the Constitution as composing the executive depart- 
ment, In the view of the Constitution (that of 1845 as 
well as the present) the temporary deprivation of an indi- 
vidual right without an adequate remedy is a less evil 
than the control of any one of the three departments of 
the government by another. 

’ But former decisions of this court, both prior to and 
under the present Constitution, have recognized the 
authority of the courts to enforce the issuance of a pat- 
ent by the Commissioner of the General Land Office 
through the writ of mandamus. I deem it unnecessary 
in this case to express my individual opinion as to whether 
these cases should be overruled or not. 


JANE SPARKS ET AL. V. MARTHA A. SPENCE ET AL. 


1. Property conveyed by the father to the children of himself and of a de- 
ceased wife is, if a part of the community estate, presumed to have 
been conveyed in discharge of the interest of the children in such com- 
munity estate to the extent of the value of the property so conveyed. 

2. Nor is this rule varied by the fact that the conveyance to the child pur- 
ports to be a gift, unless it appears that it was the intention of the 
father to make a giftin addition to, and not in satisfaction of, the child's 
interest in the community; and such intention may be shown, though 
not expressed in the conveyance. 

3. In a contest between heirs each must account for whatever was received 
by way of advancement out of the community estate, unless it is shown 
that it was given with a different intention; and when the advancements 
were made of other than the community estate the question of inten- 
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tion with which they were made should be submitted to the jury. In 


and is to be deducted from the interest of the child receiving it in the 
community property, which is to be considered with reference to its 
value at the same time. 

4. It is error to charge the jury to allow only such advancements as are 
equal to the interest of the party receiving the same in the property sued 
for. 

5. While the laws of Spain and Mexico remained in force in Texas as to de- 
scent and distribution, the increase of cattle inherited by the children 
as part of the community of the deceased mother became, during the 
minority of the children, the separate property of the surviving father, 
and prior to the introduction of the common law (March 6, 1840) there 
was no statute changing the rights of the father in such property. 

6. From the date of the introduction of the comman Jaw the father was 
chargeable with the increase and proceeds of sales of so many cattle as 
the children were entitled to on the death of their mother, due allowance 
being made for expenses, labor, and losses. 


Error from Bell. Tried below before the Hon. J. P. 
Osterhout. / 
The facts are fully stated in the opinion. 


Herring & Anderson, for plaintiffs in error. 
Walton, Green & Hill, for defendants in error. 


GOULD, ASSOCIATE JUSTICE.—W. C. Sparks and wife, 
Sarah, at the time of her death in 1836, held as commu- 
nity property two leagues of land; one, on which they 
lived, in Brazos county; the other. in Bell county; also a 
stock of cattle between fifty and‘one hundred in number. 
Five daughters and one son survived their mother, viz., 
Martha A., Harriet, Nancy, Elizabeth, Sarah and. Ste- 
phen. In 1841 Martha A., the eldest daughter, was 
married to Isaac C. Spence, and at intervals after that, as 
in 1844, 1845, 1848, and , the others appear to have 
married, and, with the exception of Nancy, to have re- 
ceived from their father on marriage five cows and calves 
and a horse, saddle and bridle. 
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On July 5, 1846, W. C. Sparks conveyed to his 
daughter Martha A. Spence five hundred acres of the 
Brazos county league, the consideration expressed being 
natural love and affection. In February, 1847, he made 
a like conveyance to his son Stephen for eight hundred 
acres of the same league. In August, 1851, he, jointly 
with his second wife, Jane, whom he married about 
twelve months after the death of his first wife, executed 
a like conveyance to his daughter Sarah Hamner for one 
thousand acres of land in Freestone county, the separate 
property of his second wife. On July 10, 1852, he con- 
veyed to his daughter Harriet Spence one-fourth of the 
league of land in Robertson county, apparently his sep- 
’ arate property, the consideration expressed being four 
hundred dollars and natural love and affection. 

To his daughter Nancy Elizabeth Bryant he conveyed, 
at some date not named, two hundred and sixty-seven 
acres of the Bell county league, which conveyance, we 
are left to infer, was like the others in its consideration 
and character. 

In 1851 W. C. Sparks removed to the league of land in 
Bell county, and. there, in 1857, he died, leaving a will. 
In this will he devised to the children of the first mar- 
riage (the plaintiffs) in equal shares 3000 acres of the Bra- 
zos league remaining undisposed of, and 1000 acres of 
land in Van Zandt county ; and to Martha Ann Spence, 
daughter of his deceased daughter Nancy (who appears 
to have received no advancement in_ his lifetime), he be- 
queathed and devised in addition 300 acres of land in 
Henderson county, a good horse, saddle and bridle, and 
five cows and calves. The Bell county league, the stock 
of cattle, inventoried at 525 head, and sundry other prop- 
erty of his separate estate, he gave and devised to his 
wife and children of the second marriage. In 1858 this 
suit was brought by the children of the first marriage 
and their representatives against the children of the 
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second marriage and their mother, as executrix, claim- 
ing as heirs of their mother one-half of each of the two 
leagues of land, and one-half of the increase and pro- 
ceeds of the cattle. On being required by the court to 
do so, the plaintiffs elected to give up the lands devised 
to them under the will, as being of less value than their 
interest as heirs of their mother’s community interest in 
lands attempted to be devised away from them. The 
defendants set up the various conveyances to plaintiffs as 
advancements intended and: accepted in satisfaction of 
their interest in the community. 

The charge of the court was to the effect that if the 
advancements made by W. C. Sparks out of his own 
property to any of the plaintiffs were equal in value to 
their interest in the property bequeathed and devised to 
defendants, to find for defendants as against such plain- 
tiffs. 

Noinstructions were given to allow these advancements 
-at all, if made out of the community estate, nor to allow 
them pro tanto if of less value than the interest of plain- 
tiffs as heirs of their mother. The charge also in effect 
held W. C. Sparks responsible for one-half the increase 
and proceeds of the cattle from the time of his wife’s 
death. The plaintiffs recovered a judgment for one-half 
of each of the leagues of land, to be laid off to them out 
of that part of the leagues not conveyed away by W. C. 
Sparks in his lifetime ; also for the sum of $7052 coin, as 
their share of the proceeds and increase. of the cattle. 
A motion for new trial being overruled, the defendants 
have appealed, assigning as error the charge of the court, 
especially the charge to find interest in favor of plaintiffs 
on the value of the cattle ; also other matters not material 
to be noticed. 

We think the record exhibits errors going to the foun- 
dation of the suit, and which cannot be overlooked, 
though they have not been definitely assigned. 
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Some of the plaintiffs received from their father in his 
lifetime, and have long enjoyed, part of the community 
lands, for one-half of which they sue. These convey- 
ances purport to be gifts, and are prima facie advance- 
ments on the interest of the children in the community. 
The judgment rendered allows these plaintiffs to retain 
the share thus received, and gives them in addition their 
full interest in the entire half of the community lands. 
The father, it is true, might have so conveyed as to show 
an intention to make a gift in addition to, and not in sat- 
isfaction of, the interest of his child in the property, part 
of which he conveys. Proof might be made that such 
was his intention, though not expressed in the instru- 


‘ment. But it is most unreasonable to assume such an 


intention in the absence of proof. The natural conclu- 
sion is that the conveyance is made in discharge in full 
or in part of the obligation the parent is under to give 
the child his legal interest in the community estate, of 
which the land conveyed is part. The principle recog- 
nized in courts of equity as to advancements by a parent 
to a child is laid down as follows: ‘‘ Where a debt exists 
from a parent to a child, an advancement upon the child’s 
marriage, or upon some other occasion, of a portion 
equal or exceeding the debt in the parents life shall 
prima facie be deemed as satisfaction.’’ (Plunkett v. 
Lewis, 3 Hare, 25 Eng. Ch., 323.) In that case Lord 
Hendricks is quoted as saying, ‘‘There are very few cases 
where a father will not be presumed to have paid a debt 
he owes to a daughter, when in his lifetime he gives her 
in marriage a greater sum than he owed her, for it is very 
unnatural that he would choose to leave himself indebted 
to her and subject toanaccount.’’ (Id., and 2 Atk., 521.) 
These authorities are referred to as showing the unrea- 
sonable nature of the assumption that the advancements 
of a father are not intended to be credited against his 
child’s claim against him. That he must account for 
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what they have received of the community property: by 
way of advancement is asserted as the law by this court 
in Burleson v. Burleson, 28 Texas, 419. Regarding the 
father as a trustee, his voluntary conveyance to one of 

_ the beneficiaries of the trust would assuredly pass to his 
credit as against that beneficiary. The recipient of such 
a conveyance retaining the property conveyed is prima 
Jacie chargeable with what he has so received, and must 
account for it when a suit like the present is brought. 
In this case these conveyances were recognized only as 
diminishing the land, out of which plaintiffs were to be 
allotted one-half of each of the leagues. The fact was ig- 
nored that the conveyances were to the plaintiffs and that 
the result would be that they would receive more than 
they inherited from their mother. 

As to the conveyances made of lands other than the 
community, they stand ona different footing. If in re- 
ality these conveyances were intended and accepted in 
satisfaction, either in whole or in part, of the interest 
of the devisees in the community lands, then if the 
parties who received them were competent to contract, 
or held on to the lands or proceeds after becoming so, 
they ought to be held to their agreement, and that too 
whether it was express or implied. Whilst in the case of 
community land so received we think the presumption, 
until rebutted, is that they were intended to be in dis- 
charge pro tanto of the child’s interest, we cannot say 
that such presumption exists where the property con- 
veyed is not part of the community. It is still however 
a question of fact and should be submitted to the jury. 
The charge of the court did not allow the jury to consider 
these advancements, except where they were equal in 
value to the interest of the party in property devised to 
others, and in thus limiting it was erroneous. 

The amount found by the jury for the proceeds of the 
fifty or one hundred head of cattle is certainly excessive. 
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One reason doubtless is that the court erred in charging 
to the effect that W. C. Sparks was accountable for the 
increase of the cattle, less reasonable expenses, from the 
time of his wife’s death. At that time (1836) the Spanish 
or Mexican law was in force as to descent and distri- 
bution of estates, marital rights, and kindred subjects. 
(Reese v. Hicks, 13 Texas, 165.) 

In Cartwright v. Cartwright the general law of usufruct 
is treated as of force in this State up to 1840, though no 
special reference is made to the rights of parents. (18 
Texas, 626.) In the case just cited, Chief Justice Hemp- 
hill alludes to ‘‘the right of usufruct which, under the 
laws of Spain, the father has in certain descriptions of 
property of a minor child.”’ (Id.) The courts of Louisiana 
recognize the existence of this right under the Spanish 
law. They say: ‘‘ We do not doubt that, by the law of 
Spain, the father is entitled, during minority, to the usu- 
fruct of the adventitious property of his children. He is 
not bound to account for the fruits and revenues.”’ 
(Hardy v. Parkinson, 10 La., 93; L. R., Vol. 5, 435.) 
What is meant by adventitious property, and the rights 
of the father to its usufruct, appears from the following 
extract from Mason & Carleton’s Partidas, Vol. 1, p. 553 
(Law 5, title 17, part Force): ‘‘The property which chil- 
dren acquire while they are under the power of their fa- 
ther is divided into three sorts. The first is that which 
children make out of the property of their father. This 
sort of acquisition is called in Latin, profectitium pecu- 


liwm; for all they acquire in this way, or by means of 


their father, belongs entirely to their father, who has 
them under his power. The second is that which the 
child acquires by the labor of his hands, or by some trade 
or science which he possesses, or in some other way; or 
from a donation which any one makes to him by will; or 
from the succession of his mother or of any of her rela- 


tions, or in any other way; or where he finds a treasure 
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or any other thing by chance. For that which the child 
acquires by any of these means, and which do not pro- 
ceed from the estate of his father or grandfather, will be 
his own in right of property, and the usufruct thereof 
will belong to the father during his life, in virtue of the 
power which he has over his child. And this sort of ac- 
quisition is called in Latin adventitia, because it is de- 
‘rived from other sources than the estate of the father.” 
To the like effect is the following, from Schmidt's Civil 
Law of Spain and Mexico, Article 237: ‘‘The law creates 
a usufruct in favor of the father in the property of his 
son, who is subject to his authority, by whatever title, 
provided it has not been acquired by the exercise of a lib- 
eral profession, or by military service.’ And again: 
‘* Parents have the administration and usufruct of the 
property mentioned secondly in the foregoing article, 
until the children are emancipated.’ (1d., Article 91.) 
‘The property mentioned secondly was that acquired 
by any other title than by the exercise of some profes- 
sion,’’ etc. 

In Cartwright v. Cartwright, Chief Justice Hemphill 
says: ‘* Usufruct is defined by Escriche as the right of 
using and enjoying and receiving the profits of property 
which belongs to another ; anda usufructuary is one who 
has the usufruct or right of enjoying anything in which 
he has no property. The usufructuary has a right to all 
the fruits produced by the subject of usufruct, whether 
they be natural—that is, produced spontaneously by the 
earth or animals, as timber, herbs, fruits, wool, milk and 
the young of cattle,’ etc. (18 Texas, 628.) ‘‘The young 
of animals, as of ewes and cows, born whilst he’’ (the 
usufructuary) ‘‘has the usufruct, belong to him, subject 
however to restitution, as explained in the next section.”’ 
(Schmidt's C. L., Art. 242.) ‘If the usufruct consist of 
domestic animals, as ewes and cows, and one of them 
die, he (the usufructuary) is bound to supply its place 
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by a young one of the same sort of animal.’”’ (Id., Art. 
258 ; see also, as to Usufruct, 1 White, 111.) 

We think these references sufficiently establish that 
whilst the Spanish or Mexican law remained in force the 
increase of his cattle inherited by his children became 
the separate property of W. C. Sparks. We know of no 
statute changing the rights of the father over his chil- 
dren’s property prior to the introduction of the common 
law, which took effect March 16, 1840. (Paschal’s Di- 
gest, Article 978.) From that time the father was charge- 
able with the increase and proceeds of sale of as many 
cattle as the plaintiffs were entitled to on the death of 
their mother, due allowance being made for expenses, 
labor, and losses, as was charged by the court. 

In this connection it is deemed proper to observe that 
our statute makes the survivor of the community ac- 
countable to the heirs of the deceased husband or wife 
‘‘for their interest in the community, and the increase 
and profits in the same.’’ (Paschal’s Digest, Article 
4648.) In adopting the Spanish law as to community 
we have failed to introduce a provision which seems in- 
tended to preserve to the survivor of that community the 
use of its accumulations for the support of the minor 
children of the marriage. 

The course of legislation in California and Louisiana, 
and the amount of litigation in this State growing out of 
claims of heirs of the deceased member of the commu- 
nity, are suggestive of the inquiry whether this litigation 
may not be in great degree the result of the state of our 
statutes on that subject rather than of the system itself. 
(Revised Code of Louisiana, 1856, p. 104; Morse v. Morse, 
20 La. An., 189; Jewell v. Jewell, 28 Cal., 236.) 

As to that one of the children of W. C. and Sarah 
Sparks who received nothing by way of advancement in 
his lifetime, there is no error in the judgment save that 
part of it which is for money. As to the others, they 
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must account for whatever they received by way of ad- 
vancement out of the community estate, unless they show 
that it was given witha different intention; and where 
the advancements were of other than the community es- 
tate the question of the intention with which they were 
made should be submitted to the jury. In either case 
the value of the advancements is to be estimated at the 
time when made, and is to be deducted from their share 
of the community at its value at the same time. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


Nore.—This case, though submitted at Austin, was transferred to Tyler, 
where it was decided. 
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ABATEMENT. 





PRACTICE IN SUPREME Court, 29. 


ADMINISTRATOR. 


ESTATES OF DECEDENTS. 


AFFIDAVIT. 


ATTACHMENT, 1, 2. 
PRACTICE IN SUPREME Cotnt, 6. 


AGREEMENT. 


PRACTICE IN SUPREME Court, 1. 


AMENDMENT. 








1. Permission given by the court to amend pleadings after both par- 
ties have announced ready for trial, though an irregularity not warranted 
by law, furnishes no ground for reversal, when no time is asked by the 
party objecting to meet a new issue presented by the amendment. Col- 
lins v. Bow, 190. 

2. The District Court may amend its judgment upon the notice con- 
templated by Article 51, Paschal’s Digest, being given to the party to be 
affected by the amendment, even after the intervention of a term since 
the original entry. Russell v. Miller, 494. 

3. Such amendment may extend to entering sitiaieeni against a party 
not affected by the original entry, when authorized by the verdict and 
former proceedings in the case. Id. 

4. If an amendment be made to a judgment rendered in a cause ap- 
pealed from a justice’s court, and it is made in such manner as to de- 
prive a party of any substantial right which accrued to him after the 
trial on appeal, the action of the court in making the amendment would 
be subject to revision by this court on appeal. Jd. 


APPEAL. 
HaBeEas Corpvs, 1. JURISDICTION, 2, 4, 5, 6. 
INDICTMENT, 3, 4, 5, 6, 7. PRACTICE IN SUPREME Court, 


34, 35. 
1. Appeal does not lie from the refusal of a district judge to grant a 
writ of habeas corpus. Thomas vy. The State, 6. 
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APPEAL— Continued. 

2. Since the ratification of the amendments to the Constitution, on the 
twenty-fourth of January, 1874, the allowance of an appeal in criminal 
cases by one of the justices of the Supreme Court is unnecessary. 
Smyrl v. The State, 121. 

3. When the time for perfecting an appeal from a judgment of the Dis- 
trict Court rendered in a criminal cause had not expired before the twenty- 
fourth of January, 1874, the party was entitled to an appeal, without its 
previous allowance by one of the justices of the Supreme Court; he was 
relieved by the ratification of the amendments to the Constitution on 
that day from the condition previously annexed to his remedy. Jd. 

4. The defendant in a criminal case cannot appeal until a judgment of 
conviction is entered (except in a matter of habeas corpus). Mayfield v. 
The State, 289. 

5. The act of November, 1871, regarding appeals, is inoperative in ap- 
peals from interlocutory judgments. Dial v. Collins, 367. 

6. The action of the District Court in granting a motion for new trial 
is not a judgment final €rom which an appeal can be taken, nor is this 
rule varied by the fact that two new trials had before been granted the 
appellee. Jd. 

7. Distinguished from McKean v. Ziller, 9 Texas, 58; and Warner vy. 
Bailey, 7 Texas, 520. Jd. 

8. It is the duty of a party prosecuting an appeal, and of the district 
clerk who prepares the transcript, to see that the same is methodically 
arranged and properly indexed. Beale v. Ryan, 399. 

9. Where the record contains no statement of facts, or bill of exzeptions 
taken to the action of the court below, alleged error in overruling an ap- 
plication for continuance and refusing to amend the judgment will not 
be considered on appeal; nor will a protest against the action of the 
court, filed among the papers and not signed by the judge, be regarded. 
Davis v. The State, 478. 

10. An ambiguous or imperfect entry on the judge’s docket, indicating 
an appeal, will not supply the place of a notice of appeal given in 
open court and entered of record. Forrest v. Rawlings, 502. 





APPEAL BOND. 

JURISDICTION, 6. 

PRACTICE IN SUPREME Court, 34. 

1. The act of May 3, 1871 (Paschal’s Digest, Arts. 6180-81), was intend- 
ed to apply to cases arising after its passage, and a compliance with its 
provisions could not legalize an appeal from a judgment previously ren- 
dered, when the time prescribed for executing bond had expired before 
its enactment. Halloran v. T. & N. O. R. R. Co., 465. 

2. Distinguished from Shelton v. Wade, 4 Texas, 148. Jd. 


ARREST. 


CRIMINAL Procepury, 3, 4, 5. 


’ 











INDEX. 


ASSAULT. 
CRIMINAL PROCEDURE, 6, 7. 
EVIDENCE, 2, 19, 20, 21, 22, 23. 
Rape, 4, 5. 


_ ASSIGNMENT OF ERRORS. 
PRACTICE IN SUPREME Court, 35. 


ATTACHMENT. 

1. An affidavit for attachment on the ground that the defendants “are 
about to transfer their property or dispose of the same,” etc., is insuffi- 
cient. Carpenter v. Pridgen, 32. 

2. In an affidavit for attachment it is improper to allege disjunctively 
two distinct causes indicating the fraudulent intent of the defendant. Jd. 


ATTORNEY. 
PLeaprNe, 5, 6. 


. BAIL. 

CONSTITUTIONAL Law, 1. 
CRIMINAL LAW, 2. 
PRACTICE, 2. 


BAIL BOND. 
JURISDICTION, 10. 
PRACTICE, 5. 
PRACTICE IN SUPREME CouRrt, 2, 3. 


BILL OF EXCHANGE. 
LE?rer oF CREDIT, 1, 2. 
Protest and notice are not required by the laws of Texas or commer- 
cial law to charge the drawer when it is shown that he had no funds, 
or had drawn without authority. Armendiaz v. Serna, 292. 


BURDEN OF PROOF. 
.  Fravup anp Fravpvutent Conveyances, 4 
WiLL, 2. 
The formal burden of proof in trials directly upon the probate of 
the will, whether in the court of probate or upon appeal, is upon the ex- 
ecutor, or those who set up the will. Beazley v. Denson, 416. 


CHALLENGE. 
PRACTICE, 3}. 


CHARGE OF COURT. 
Crminat Law, 4, 10, 11,13. Practice, 13, 16, 19. 
CRIMINAL PROCEDURE. PRACTICE IN SUPREME Count, 5. 
FRAUD AND FRADULENT Con- 
VEYANCES, 5, 


45 
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CHARGE OF COURT—Continued. 


1. The charge of the court must have reference to the evidence; and 
where the facts conduce to establish that defendant may be guilty of 
something less than is charged, the difference between the degrees 
should be explained to the jury; and where any mitigating circum- 
stances appear, the effect of the same should be explained by appro- 
priate instructions. JZudson v. The State, 12. 

2. It is not error to refuse to charge the law of manslaughter, or the 
distinction between murder in the first and second degrees, unless there 
be something in the evidence which, if believed by the jury, would 
reduce the offense to manslaughter, or to murder in the second degree. 
Id. 

3. In felony cases it is necessary to give such instructions as are ap- 
plicable to every legitimate deduction from the facts. Thomas v. The 
State, 36. 

4. It is the duty of the judge on the trial of a criminal cause to dis- 
tinctly set forth the law applicable to the case, as developed by the facts 
proved; and this is not accomplished by simply announcing the general 
principles of law defining the particular offense charged. Marshall v. 
The State, 200. 

5. The judge should anticipate the conclusion, upon the facts proved, 
to which the jury might properly arrive from the evidence, and instruct 
them as to what combination of such facts, if proved to their satisfac- 
tion, would constitute the offense charged, and what combination of 
such facts (if they exist) would excuse or justify the defendant, or es- 
tablish his innocence. Jd. 

6. If the evidence is conflicting and pcints to different conclusions of 
fact, some of which would mitigate the offense, then the judge should 
instruct the jury as to what fact, or combination of facts, would miti- 
gate the offense to a lower degree, which might be embraced in the in- 
dictment. Jd. 

7. See opinion for facts upon which it was held error not to charge the 
jury on the question of homestead. Beale v. Ryan, 399. 

8. In a suit by a tenant for damages against the landlord for a viola- 
tion of the contract of lease, where the lease was verbal and the testi- 
mony conflicting as to the terms of the contract of lease, it is error to 
instruct the jury that ‘‘the number of hands employed in the crop is no 
part of the contract.” Such instruction has the effect of excluding the 
testimony to that effect from the jury. Malone v. Scott, 460. 

9. See a case where evidence was insufficient to support the verdict. 
da. 

10. It is error, after the jury has retired in a felony case, for the dis- 
trict judge to alter his charge without the consent of the defendant. 
Goss v. The State, 520. 


COMMISSIONER OF THE GENERAL LAND OFFICE. 





MaAnpDamvs, 8, 6. 
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COMMITMENT. 


When a fine is imposed on a trial for a misdemeanor, the District 
Court has no authority to commit the person convicted to jail until the 
fine and costs are paid, and at the same time issue an execution there- 
for. O'Conner v. The State, 27. 


COMMUNITY PROPERTY. 





LAND, 4. 

1. Property conveyed by the father to the children of himself and of 
a deceased wife is, if a part of the community estate, presumed to have 
been conveyed in discharge of the interest of the children in such com- 
munity estate to the extent of the value of the property so conveyed. 
Sparks v. Spence, 693. 

2. Nor is this rule varied by the fact that the conveyance to the child 
purports to be a gift, unless it appears that it was the intention of 
the father to make a gift in addition to, and not in satisfaction of, the 
child’s interest in the community; and such intention may be shown, 
though not expressed in the conveyance. Jd. 

3. In a contest between heirs each must account for whatever was re- 
ceived by way of advancement out of the community estate, unless it 
is shown that it was given with a different intention; and when the ad- 
vancements were made of other than the community estate the question 
of intention with which they were made should be submitted to the’ 
jury. In either case the advancement is to be estimated at its value 
when made, and is to be deducted from the interest of the child receiv- 
ing it in the community property, which is to be considered with refer- 
ence toits value at the same time. Jd. 

4. It is error to charge the jury to allow only such advancements as 
are equal to the interest of the party receiving the same in the property 
sued for. Id. 

5. While the laws of Spain and Mexico remain in force in Texas as 
to descent and distribution, the increase of cattle inherited by the chil- 
dren as part of the community of the deceased mother became, during 
the minority of the children, the separate property of the surviving fa- 
ther, and prior to the introduction of the common law (March 6, 1840) 
there was no statute changing the rights of the father in such property. 
Ia. 

6. From the date of the introduction of the common law the father 
was chargeable with the increase and proceeds of sales of so many cat- 
tle as the children were entitled to on the death of their mother, due al- 
lowance being made for expenses, labor, and losses. Jd. 


CONFEDERATE MONEY. 


PRESUMPTIONS, 1. 


CONFESSION. 





1. While it is true that the whole of a confession, when offered in evi- 
dence by the State, must be taken together, it does not follow that the 
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CONFESSION — Continued, 


jury must attach equal credit to every portion of it. McHenry v. The 
State, 46. 

2. A jury is at liberty to disregard such portions of a confession as 
they believe unreasonable or untrue. Jd. 


CONSTITUTIONAL LAW. 


JURISDICTION, 7, 8. 

PRACTICE IN SUPREME Court, 7, 8. 

1. The 9th Section of the Bill of Rights secures the right of bail 
only to those prisoners who have not been tried and convicted in the Dis- 
trict Court. Hx Parte Hzell, 451. 

2. The District Court has not the power or authority under the Consti- 
tution to compel an officer. of the Executive Department of the govern- 
ment to perform an official duty. Bledsoe v. International R. R. Co., 
587. 

3. Under the former Constitutions the supreme executive power was 
vested in the Chief Magistrate; under the present Constitution it is vested 
in the entire body of magistracy composing the Executive Department, 
with the powers of each separately defined. Jd. 

4. The alternate or even sections of land reserved for the use of the 
State by the act of February 4, 1856, incorporating the Memphis, El Paso 
and Pacific Railroad Company, when surveyed and delineated on the 
map of the district surveyor, ceased to be public land, and cannot again 
be regarded as a part of the public domain, so as to subject them to loca- 
tion. Kuechler v. Wright, 600. 

5. Such alternate or even sections were, by Section 3 of Article 10 of 
the Constitution of 1866, set apart as a part of the perpetual school fund 
of the State, and thus placed beyond the power of the Legislature to di- 
vert them to any other purpose. Jd. 

6. Section 6 of Article 9 of the present State Constitution also dedi- 
cates such alternate sections to school purposes, and no valid location 
of a land certificate could be made in pursuance of the act of August 12, 
1870, upon such alternate or even sections after they had been designated 
and surveyed under the railroad laws of the State. Jd. 

7. Section 5 of Article 10 of the present State Constitution cannot be 
construed to subject the ‘‘ reserved sections” to location, but was in- 
tended to subject to location the ‘‘odd sections” within the reserve of 
such railroads as had not complied with theterms of theircharters. Jd. 

8. The action of this court in overruling the application for rehearing 
is not influenced by any want of jurisdiction in the District Court to 
grant the writ of mandamus to the Commissioner of the General Land 
Office in a proper case. Jd. 


CONSTRUCTION. 


See this case as to rules of construction of the codes—of Proced- 
ure and Penal Code. Martin v. The State, 19. 
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CONTINUANCE. 

PRESUMPTIONS, 3. 

1. Where facts are stated in an application for continuance which 
may or may not be material, the facts in connection therewith which 
would make them material should also be stated. Bowman v. The 
State, 8. 

2. See opinion for an application for continuance, made by one 
jointly indicted with others for theft, which was properly overruled. 
Td. 


CONTRACT. 

EVIDENCE, 9, 14. 

FRAUD AND FRAUDULENT CONVEYANCES. 

LETTER OF CREDIT, 2. 

A promissory note which binds the maker to pay ‘‘in gold, or its 
equivalent in United States currency,” entitles the debtor to pay ¢éither 
‘in gold or United States currency in amount equal to the value of the 
gold at the maturity of the debt, at the debtor’s option; but if the debtor 
fail to make a tender in currency, upon suit judgment may be rendered 
against him for gold, as a liquidated demand, without the intervention of 
ajury. Bridges v. Reynolds, 205. 


CONVEYANCE. 
LAND, 3. 
Mortaacr, |. 
1, The failure to record, and subsequent destruction by the father of a 

deed made and delivered by him to his infant daughter, do not divest her 
of title in the land conveyed by such deed ; nor does a subsequent deed 
by her father to a vendee, with notice, pass any title against the minor. 
Thomas v. Groesbeck, 530. 

2. Although such deed may not have been made as part of a partition 
between the father and heirs of his deceased wife of the community 
property, still the deed from the father conveyed the half-interest, which 
interest, and the distributive share of the minor in her mother’s half, 
should have been recovered in the suit against the subsequent vendee. 
Id. 

3. Nor will the minor be concluded by the fact that her father invested 
part of the money received from the sale in her name and for her ben- 
efit. Jd. 

4. In the absence of evidence showing that the subsequent vendees 
were imposed on, deceived, or misled by the acts of the minor, or were in- 
duced by her to purchase the land or pay therefor, there can be no 
ground of estoppel against the minor claiming against such subsequent 
vendees. Jd. 

5. A suit brought by such minor upon her marriage, and subsequent 
to her action for the land, for the recovery of the part of the money ob- 
tained by her father from the sale sought to be set aside, and loaned out 

in her name, is not an act to which the law will attach as an effect the 
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CONVEYANCE— Continued. . 
ratification of, or an estoppel against, denying the validity of the subse 
quent conveyance byher father. Jd. 

6. Facts held not to constitute an equitable estoppel. Zid. 


CONVICTION. 
CRIMINAL Law, 12. 
CRIMINAL PROCEDURE, 19. 


COSTS. 

When a party against whom no liability is alleged, nor relief sought, is 
made a party defendant for purposes of jurisdiction, and a recovery is 
had against his co-defendants, the costs incurred by reason of such mis- 
joinder should be adjudged against the plaintiff. Beale v. Ryan, 399. 


CRIMINAL LAW. 





CHARGE OF Court, 1, 2. EVIDENCE, 2, 3, 4. 
COMMITMENT, 1. PRACTICE, 3. 
ConFEsSION, 1, 2. RAPE. 


CRIMINAL PROCEDURE. 

1. When a fine is imposed on a trial for a misdemeanor, the District 
Court has no authority to commit the person convicted to jail until the 
fine and costs are paid, and at the same time issue an execution therefor. 
O'Conner v. The State, 27. 

2. See case held insufficient to authorize the district judge to admit ) 
to bail, under Paschal’s Digest, Article 2609, providing that a person 
in legal custody ‘‘may be admitted to bail when it appears that any 
species of confinement will endanger his life.” JZhomas v. The State, 6. 

3. A person summoned by an officer legally authorized to execute a 
search warrant, to attend him armed as one of the posse to assist in its 
execution, cannot be convicted for carrying deadly weapons while thus 
employed, though he may, in company with the officer and while under 
his orders, have gone in a direction which he was not required to go in 
executing the process. O'Conner v. The State, 27. 

4. Where the testimony is conflicting as to the ownership of property 
alleged to have been stolen, the defendant is entitled to have the jury 
instructed, that unless they are satisfied beyond a reasonable doubt of 
the ownership as charged, they should acquit. Kay v. The State, 29. 

5. Proof of the taking of property under a fair claim of ownership 
will not sustain a verdict upon a charge of theft. Jd. 

6. The pleas of former acquittal and conviction, as provided for by the 
Code of Procedure (Pas. Dig., Art. 2951), includes every right secured 
at common law by such pleas. Z’homas v. The State, 36. 

7. To invoke the plea the two offenses must be in truth the same, 
though the indictments may differ in immaterial circumstances. Id. 

8. The conviction or acquittal for minor offenses is, generally, no bar 
to greater. If, however, on a trial of the greater offense there can be a 
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conviction of the less, then the former acquittal or conviction will bar 
the greater. Id. ‘ 

9. Under an indictment for an assault with intent to murder, a convic- 
tion could not be had for unlawfully carrying a pistol ; and hence a con- 
viction for such offense would not bar the prosecution for assault with 
intent to murder, although brought for the same act. Jd. 

10. An instruction upon the law of self-defense on a trial for an as- 
sault with intent to murder, as follows, ‘‘ If the party killed had been 
disarmed by a third party, and was in such a condition as to be unable to 
inflict death or serious bodily harm to the party killing at the time the 
fatal blow was struck or shot fired, then the law of self-defense will not 
apply,” is defective in not submitting to the jury the question whether 
the accused knew or could have known at the time such facts, and 
whether the accused had reasonable grounds for and did fear an attack. 
Ta. 

11. In all cases of felony the jury should be instructed that the ac- 
cused is entitled to the benefit of every reasonable doubt as to his guilt 
fairly and naturally arising from the evidence. Jd. 

12. See opinion in this case for facts, upon which a conviction was 
obtained, which were held not sufficient to authorize a verdict of guilty. 
McHenry v. The State, 46. 

13. It is the duty of the district judge, on the trial of a criminal 
charge, to so frame his instructions that they shall have a direct applica- 
tion to the facts in evidence. JZaynes v. The State, 52. 

14. See this case for evidence which, considered with reference to 
the instructions of the court, was held not sufficient to justify a verdict 
of guilty. Id. 

15. On the trial of one indicted under the act of November 12, 1866, 
for unlawfully removing cattle, belonging to some person unknown, from 
their accustomed range, a prima facie case of guilt is established upon 
proof being made that the cattle removed were estrays, or that they be- 
longed to or were controlled by some other person. Upon such proof 
being made, no presumption can arise that the accused was the owner 
from the mere fact of his possession. Willis v. The State, 69. ; 

16. Though possession of cattle, under a claim of purchase, without a 
written conveyance, is prima facie illegal, under the act of November 13, 
1866, which regulates the transfer of animals, even though there may 
have been an actual delivery, yet this presumption may be rebutted by 
parol evidence of ownership, or of a right to control, or of any fact 
which tends to prove the absence of criminal intent, or that the offense 
was not theft, but a misdemeanor. Id. 

17. Upon the trial of one charged with removing stock from its accus- 
tomed range, Held, error to instruct the jury that one acting under author- 
ity from another must know that the other had the right to give it, and 
that A. cannot give B. authority over stock in more than one brand. Jd. 

18. By the act of 1873, the stealing of cattle is made a felony, irre- 
spective of its value. Davis v. The State, 134. 
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CRIMINAL LAW —Continued. 


19. The ‘‘ promise of marriage” is an essential part of the crime of se- 
duction. Cole v. The State, 147. 

20. A conviction for rape should not be sustained upon the unsup- 
ported testimony of the woman injured, and who did not divulge the 
outrage for several weeks after it was perpetrated. Topolanck v. The 
State, 160. 

21. When the charge of the court is confined to a killing on express 
malice, and the evidence cannot be explained on any hypothesis than 
one which would involve murder in the first degree, the judgment will 
not be reversed on account of the failure of the court to present in the 
charge the distinction between murder in the first and murder in the 
second degree. Jones v. The State, 188. 


CRIMINAL PROCEDURE. 





CHARGE oF CouRT. 

CRIMINAL LAw. 

EvIpENce, 15. 

1. It is the duty of the court in felony cases, where insanity is inter- 
posed asa defense, to instruct the jury upon the principles of law appli- 
cable to the case, whether asked or not. Thomas v. The State, 60. 

2. On the trial of one jointly indicted with others for theft, if it ap- 
pear that the value of the property taken by all was sufficient to make 
the theft a felony, it is not necessary for the State to show how much 
in value was taken [by cither one of the individuals jointly indicted. 
Clay v. The State, 67. 

3. The 1st Section of the order of E. J. Davis, Governor of Texas, 
dated, ‘‘ Headquarters State of Texas, Office Adjutant-General and 
Chief Police, August, 1871,” which was directed to election and peace 
officers, ‘‘ State guards and militia on duty,” was as follows: ‘I. All 
persons coming to vote shall deposit their ballots with the least possible 
delay; and after this is done, they are forbidden, under any pretext, to 
remain about the polls, or at the county seat (unless this is their resi- 
dence), during the time of election, but shall return to their homes and 
usual employments ; and peace officers, State guards, and militia on 
duty, shall see that this is complied with.” Under this order, a citizen 
who resided in the country, after voting in town, was rudely ordered by a 
policeman to leave. He did not leave the town promptly, but was ar- 
rested and handcuffed by the policeman, though no resistance was made. 
Held, that the policeman was properly convicted of false imprisonment. 
Giroux v. The State, 97. 

4. While an officer in making an arrest is permitted to use all reason- 
ible means to effect it, no greater force can be resorted to than is re- 
quired to secure the arrest and detention of the prisoner. Jd. 

5. See this case for facts which did not justify an officer to arrest 
without warrant, and where the use of handcuffs was neither necessary 
nor reasonable. Jd. 


6. Under an indictment for assault with intent to murder, a conviction 
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CRIMINAL PROCEDURE—Continued. 


can be had for an aggravated assault, even though the indictment does 
not set out any one of the state of circumstances named in Article 488 
of Penal Code, defining aggravated assaults. Bittick vy. The State, 117 

7. A verdict of ‘‘guilty of aggravated assault and battery,” where 
there was no battery charged or proven, is nevertheless valid ; the words 
‘‘and battery” may be considered surplusage. Id. 

8. Where the district attorney examined one witness, who proved the 
case, and closed, and the defendant introduced a witness who contra- 
dicted the State’s witness, and closed, and the district attorney examined 
a second witness sustaining the first witness, and thereupon defendant 
offered the wife of his first witness to rebut the State’s second witness, to 
which the district attorney objected—Aeld, that there was no error in ex- 
cluding the testimony of this witness. Jd. 

9. Under an indictment charging A. B. with stealing, on the fif- 
teenth of August, 1873, ‘‘ one deef, then and there being cattle,” of the 
value of ten dollars, it is not necessary for the State to prove value. 
Davis v. T he State, 134. 

10. The word deef, thus used in the indictment, means an animal of 
the cow species, and not beef prepared for market or use as meat, and 
is embraced by the general word ‘‘cattle,” as described in the General 
Laws of 1873, page 80. Jd. 

11. In a motion for a new trial in a criminal case, the affidavit of 
the witness to the new matters relied on must be produced, or good 
reason shown forits absence. Cole v. J’he State, 147. 

12. The ‘injured female,” in prosecutions for seduction, is not a 
competent witness for the prosecution ; but if her testimony is not ob- 
jected to when offered, or its introduction insisted on in a motion for a 
new trial, the defendant will not be allowed to complain in the Supreme 
Court. Jd. 

13. In trials for felony, the court is required to charge distinctly the 
law applicable to the case, whether asked or not ; and a failure to doso, 
apparent on the record, is ground of reversal, whether assigned as error 
ornot. Jd. . 

14. When the charge of the court is confined to a killing on express 
malice, and the evidence cannot be explained on any hypothesis than 
one which would involve murder in the first degree, the judgment will 
not be reversed on account of the failure of the court to present in the 
charge the distinction between murder in the first and murder in the 
second degree. Jones v. The State, 188. 

15. It is the duty of the judge on the trial of a criminal cause to dis- 
tinctly set forth the law applicable to the case, as developed by the facts 
proved ; and this is not accomplished by simply announcing the general 
principles of law defining the particular offense charged. Marshall v. 
The State, 200. 

16. The judge should anticipate the conclusion, upon the facts 
proved, to which the jury might properly arrive from the evidence, and 
instruct them as to what combination of such facts, if proved to their 
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satisfaction, would constitute the offense charged, and what combina- 
tion of such facts (if they exist) would excuse or justify the defendant, 
or establish hisinnocence. Jd. 

17. If the evidence is conflicting and points to different conclusions 
of fact, some of which would mitigate the offense, then the judge 
should instruct the jury as to what fact, or combination of facts, would 
mitigate the offense to alower degree, which might be embraced in the 
indictment. Jd. 

18. The judgment of conviction should contain, first, the facts judi- 
cially ascertained, together with the manner of ascertaining them; 
second, the recorded declaration of the court pronouncing the legal con- 
sequences of the facts thus judicially ascertained. Mayfield v. The 
State, 289. 

19. See this case for specific rules for the form of a judgment of con- 
viction. Jd. 

20. Inall cases of felony it is the duty of the court, whether asked or 
not, to give a written charge distinctly setting forth the law applicable 
to the case as made by the indictment and facts. Pefferling v. The 
State, 486. 

21. See facts held insufficient to sustain a verdict of guilty of the 
charge of unlawfully carrying arms ata public place where people were 
assembled to perform a public duty. (Pas. Dig., Art. 6511.) Scott v. 
The State, 503. 

22. It is necessary to prove that people had assembled, etc., where the 
offense is charged at a place other than those named in the act. Jd. 

23. It is error in a felony case for the district judge, after the jury 
has retired, fo alter his charge without the consent of the defendant, 
and for such error alone the case is reversed. Goss v. T'he State, 520. 

24. On trial of one charged witb an assault with intent to murder, 
it is the duty of the court to charge the law applicable to the case as de- 
veloped by the facts; and where it is not clear that the intent to mur- 
der existed, the law defining a lower grade of assault should be given in 
the instructions. Taliaferro v. The State, 523. 


DEADLY WEAPONS. 


CRIMINAL LAw, 3, 9. 
CRIMINAL PROCEDURE, 21, 22. 


DEDICATION. - 


CONSTITUTIONAL Law, 4, 5, 6. 


DEPOSITIONS. 


EvIpENce, 12. 


DESCENT AND DISTRIBUTION. 





See opinion for a judgment of the District Court which was ren- 


dered in disregard of the statutes of descent and distribution. Collins 
v. Box, 190. 
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DESIGNATION OF HOMESTEAD. 
HoMEsTEAD, 2. 





DILIGENCE. 
JUDGMENT, 1. 
VENDOR’s LIEN, 7, 9. 


DISTRICT COURT. 
CONSTITUTIONAL Law, 2. 
CRIMINAL Law, 1. 








ELECTION. 
CRIMINAL PROCEDURE, 3. 


ESTATES OF DECEDENTS. 

JUDGMENT, 14. 

PLEADING, 1, 4, 5, 6. 

1. A claim against an estate, approved by the administrator and al- 
lowed by probate court, cannot be disallowed in a collateral proceeding 
in the District Court. Such a claim could only be set aside cr annulled 
in the District Court by a direct proceeding instituted for that purpose. 
Smith v. Downes, 57. 

2. It is not error to call for disposal a motion filed to compel an ad- 
ministrator to pay over to the widow the allowance for support of her- 
self and child before it is regularly reached in the regular call of the 

€ docket. Leaverton v. Leaverton, 218. 

3. Anorder granting an allowance for the support of the widow and 
children is a judgment, and cannot be impeached in an answer to an ap- 
plication to the court to compel its payment. Jd. 

4. Such allowance is not subject to the demands of creditors, and the 
administrator cannot defeat a motion to compel its payment by pleading 
in offset indebtedness of the widow to the estate. Id. 

5. It was not error to order execution to enforce such order against 
the administrator. Id. 

6. It seems a reasonable if not necessary construction of wills author- 
izing executors to administer and settle estates independently of super- 
vision and control of the probate jurisdiction of the courts, and where 
| there are no terms of restriction upon their authority in the will, that 

they may do whatever is necessary for the full and complete settlement 
of the estate which they might do under the authority and order of the 
court if charged with the administration subject to its control by the 
will. McDonough v. Cross, 251. 

7. Such executors may sell property for the payment of debts of the 
estate, or the discharge of any other trust directly or exclusively com- 
mitted to them by the will; but doubtful whether such executors can 
make partition of an estate, or sell land to effect a partition. Jd. 

8. Such executors may determine when to surrender the estate to the 
heirs or devisees, free from any claim thereto for the purpose of ad- 
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ESTATES OF DECEDENTS—Continued. 
ministration; and upon such delivery of the estate to the devisees it 
ceases to be assets in the hands of the executors, but passes to the devi- 
sees, subject to the debts of the estate. Jd. 

9. Under a judgment against such executors subsequent to the deliv- 
ery of the estate to the devisees, the estate so delivered is not subject to 
execution, and a sale under such judgment, of such estate, would pass no 
title. Id. 

10. The delivery of property to the devisees, or the sale made by the 
executor, with consent and approval of all the devisees, for purpose of 
distribution, passed the estate from the hands of such executor, and there- 
after such estate was not assets, and the sale under execution against 
the executor was void. Jd. 

11. Neither the devisees, nor a purchaser from them, or the executor, 
are chargeable with a knowledge of the debts of the estate, or the means 
in the hands of the executor for their payment. Jd. 

12. In the absence of anything from which the contrary inference 
should be drawn, it is presumed that an executor assuming the trust of 
administering without control of the probate court does not surrender 
it until he has discharged all the duties which he knows are imposed 
on him; the judgment, therefore, against the executor would be valid, 
and bind any assets in hishands. Jd. 

13. The purchaser at executor’s sale, under such valid judgment, of 
land which had passed to the possession of the devisees, and so taking 
no title, having discharged such valid judgment, is entitled to be sub- 
rogated to the rights of the creditor, and pursue the assets in the hands 
of the devisees. Jd. 

14. An administrator on the joint estates of a deceased husband and 
his first wife cannot appropriate the entire allowance for one year’s 
support made by the court, though furnished from the community 
property of the first marriage to the exclusive use of the children of the 
first marriage, if there be other minor children of the deceased husband. 
Harmon v. Bynum, 3824. 

15. The fact that the mother of the children of the second marriage 
left the homestead, and permitted the children of the first marriage to 
occupy it, does not deprive the former of their pro rata interest in the 
amount allowed for the one year’s support, nor from recovering against 
the administrator on the joint estates of their deceased father and his 
first wife their pro rata share of the value of the use and occupation of 
the homestead land, all of which had been appropriated by the admin- 
istrator to support the children of the first marriage. Jd. 

16. The probate court has the power to set aside the homestead of 
two hundred acres out of a larger tract owned by an estate, even before 
the purchase money has been paid. Harrison v. Oberthier, 385. 

17. Such order will protect the family, even against the holder of the 
vendor's lien, until it has been set aside in a direct proceeding for that 
purpose, with all parties interested before the court. Jd. 

18. Upon such proceeding to enforce the vendor’s lien, the proper order 
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ESTATES OF DECEDENTS—Continued. 
would be, to sell the excess of the tract over the allotted hecenabeed, | 
and so much of the homestead as may be necessary to pay the purchase 
money. Jd. 
19. The statute (Paschal’s Digest, Article 5771) authorizes the District 
Court upon motion to revise and correct the proceedings of the county 
court relating to estates of deceased persons. Jd. 


ESTOPPEL. 

CONVEYANCE, 3, 4, 5, 6. 

LAND, 1, 5 

1. In a suit by the executor to enforce a vendor's lien against one who 
had purchased from the vendee, the declarai.ons of the testator that he 
held no lien on the land are admissible in evidence for the defend- 
ant, if in purchasing he had by such declarations been induced to be- | 
lieve, or had been strengthened in the belief, that the land was free from 
the vendor’s lien. Collins v. Cook, 238. 

2. A recital by a party in a mortgage by him executed in 1865, and re- 
corded, disclaiming homestead rights in a certain town lot, held not 
to estop such party in 1869, when residing thereon, from claiming home- 
stead rights therein against a party buying at sheriff's sale who testified 
on the trial that he bought relying upon the representations in the said 
mortgage, the record of which he had read. Robinson v. Davenport, 
333. 

3. See facts held not to constitute an estoppel. ,Jd. 

4. In the absence of evidence showing that the subsequent vendees 
were imposed on, deceived, or misled by the acts of the minor, or were 
induced by-her to purchase the land or pay therefor, there can be no 
ground of estoppel against the minor claiming against such subsequent 
vendees. Zhomas v. Groesbeck, 530. 

5. A suit brought by such minor upon her marriage, and subsequent 
to her action for the land, for the recovery of the part of the money ob- 
tained by her father from the sale sought to be set aside, and loaned out 
in her name, is not an act to which the law will attach as an effect the 
ratification of or an estoppel against denying the validity of the subse- 
quent conveyance by her father. Jd. 

6. Facts held not to constitute an equitable estoppel. Jd. 


EVIDENCE. 
CRIMINAL Law, 15, 16. LAND, 2 
CRIMINAL PROCEDURE, 8, 12. LETTER OF CREDIT, 3. 
EstTopre., 1. RAPE. 


1. In an action for goods purchased by a minor who pleads minority, 
it is necessary to show, either that the minor obtained the goods by fraud- 
ulent representations, or that the goods were necessaries. Carpenter v. 
Pridgen, 32. 

2. In atrial for an assault with intent to murder, and the evidence tended 
to show that the parties were in a quarrel, it is error to exclude the ques- 
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EVIDENCE—Continued. 
tion, asked by defendant of a witness, whether the assaulted party was 
under the influence of liquor at the time. Such testimony was admissi- 
ble as a fact tending to show the motive, intent, or state of mind of the 
accused at the time of the act for which he was upon trial. 7'’homas v. 
The State, 36. 

3. It is not admissible to ask a witness his opinion as to the danger 
likely to follow the use of a weapon in a particular mode. Such ques- 
tion the jury should determine. Jd. 

4. Where a witness was present at an affray and seized the arm of the 
party attacked, it is competent for the accused to ask why the witness 
seized his arm, as tending to explain the effect the acts of the party at- 
tacked would likely have produced upon the accused. Jd. 

5. Upon the issue of insanity, non-professional witnesses should be al- 
lowed to give their opinions, together with the facts on which their opin- 
ions are based, where it appears that their acquaintance with the defen- 
dant will enable them to form a correct estimate of his mental condition. 
Thomas v. T he State, 60. 

6. The test of responsibility on such issue is said to be, whether the 
party was able to have, and did have, a criminal intent, and the abil- 
ity to judge of the right and the wrong of the act charged. Jd. 

7. On the trial of one jointly indicted with others for theft, if it ap- 
pear that the value of the property taken by all was sufficient to make 
the theft a felony, it is not necessary for the State to show how much in 
value was taken by either one of the individuals jointly indicted. Clay 
v. The Siate, 67. 

8. It is competent to prove the number of stock of a particular brand 
running in a range by the opinion of stock men accustomed to ride in 
quest of other stock through the same range, if it be the best evidence 
within reach of the party offering it, though the witnesses may have 
had no interest in nor charge of the stock inquired about. Albright v. 
Corley, 105. 

9. When a misrepresentation is charged as a ground for avoiding a con- 
tract, it is competent to prove that the party alleged to have been de- 
frauded was ignorant, by reason of his calling, character and associa 
tions, of the matter to which the contract related. Jd. 

10. The testimony of a notary touching the acknowledgment of a deed 
before him, to which he had omitted to affix his notarial seal, is compe- 
tent to prove the execution of the deed, but not to affect the validity of its 
record as notice from such record to other parties. King v. Russell, 124. 

11. A sheriff may be called to prove that a recital in his return was 
made by mistake or inadvertence, but not to vary the return, in absence 
of fraud or mistake. Jd. 

12. Either party can use depositions when the interrogaturies have 
been crossed; and it seems that the declarations of a party can be intro- 
duced by himself when brought out by the other party in answer to his 
own interrogatories, and the party bringing them out declines reading 
them. Id. 
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EVIDENCE— Continued. , 

13. If a party place himself as witness upon the stand, and is cross- 
examined by the adverse party on subjects different from his examina- 
tion-in-chief, and testify as to matters material for his case, the jury are 
not therefore bound to believe him as to such statements; but they may, 
considering the entire case, disregard such statements, though not contra- 
dicted. Pridgen v. Walker, 135. 

14. Where a defendant relies for defense upon the illegality of the 
contract in which he participated, he must sustain his defense by clear 
evidence of such illegality. Cundiff v. Campbell, 142. 

15. On the trial of a party charged with theft of cattle, evidence of 
ownership by establishing the mark and brand of the alleged owner of 
the cattle is not admissible, unless the mark and brand have been re- 
corded. Poag v. The State, 151. 

16. See opinion for facts held not sufficient to warrant a conviction. 
dd. 

17. In a suit for the recovery of land under title derived through the 
father of intervenor (who is defendant), where the intervenor claims by 
title derived by inheritance from the mother, it is error to exclude evi- 
dence showing that the intervenor, after the mother’s death, had re- 
ceived by gift or settlement from the father more than his distributive 
interests in the mother’s estate. Collins v. Box, 190. 

18. When the assignee of a note upon which suit is brought fails to al 
lege in his petition that he acquired the same before maturity, it is not 
necessary that the defendant, who is the maker, should aver in his an- 
swer that plaintiff acquired the note after its maturity, to authorize evi- * 
dence upon defenses set up inthe answer which would defeat a recovery 
as against the original payee, or an assignee with notice. COoburne v. 
Poe, 410. 

19. The declarations of the person upon whom an assault was made, 
made after the difficulty, are irrelevant uponthe trial. Meredith v. The 
State, 480. 

20. Statements of defendant, made at the time of the difficulty, as° 
to the reason why lie had held the pistol so long on the assaulting party 
without shooting, Held insufficient to require a new trial. Id. 

21. See facts held sufficient to sustain a verdict of guilty of an assauit 
with intent to murder. Jd. 

22. When the State, on the trial of one charged with assault with in- 
tent to murder, proves by a witness the uct of the accused in taking pos- 
session of a deadly weapon, the defense is entitled, on cross-examination, 
to the remarks made by the accused at the time the weapon was taken. 
Taliaferro v. The State, 523. 


EXECUTION. 
JUDGMENT, 1, 2, 7. 
PRACTICE IN SUPREME Court, 15. 


EXECUTIVE DEPARTMENT. 
CONSTITUTIONAL Law, 2, 3. 
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EXECUTORS AND ADMINISTRATORS. 
Estates oF DECEDENTS. 


FALSE IMPRISONMENT. 
CRIMINAL PROCEDURE, 3. 


FOREIGN LAW.. 

1. In the absence of allegation and proof of a foreign law as a fact, the 
law of the forum will govern. Armendiaz v. Serna, 291. 

2. If a petition allege the terms of a foreign law, on demurrer the 
court will regard the allegations as to the foreign law admitted. Jd. 

3. Courts will not ordinarily regard the revenue laws of a foreign 
State as affecting a contract sought to be enforced by parties within 
their jurisdiction. Id. 


FORMER CONVICTION. 
CRIMINAL Law, 6, 7, 8, 9. 


FRAUD AND FRAUDULENT CONVEYANCES. 

1. See this case for facts held sufficient to avoid a contract on ac- 
count of misrepresentations made by the party seeking to enforce it. 
Albright v. Corley, 105. 

2. When a party in failing circumstances conveys property to his son, 
such conveyance is not fraudulent, nor does it require explanation. 
King v. Russell, 124. 

8. The circumstances which the law considers as badges of fraud 
only, and not fraud per se, should be submitted to the jury, so that they 
may draw their own conclusion as to the character of the transaction. 
Id. 

4. It is only after a fraudulent purpose is shown that the burden of 
proof is changed, and the purchaser is required to prove that he paid 
value for his purchase. Jd. 

5. Until such fraudulent purpose is shown, it is error in the court to 
instruct the jury that a conveyance by a father in failing circumstances 
to a son is a badge of fraud. Jd. 

6. Though a vendor may design the perpetration of a fraud upon his 
creditors in making a sale, yet if the purchaser has paid a sufficient con- 
sideration, in ignorance of the fraudulent design, he will be protected 
in his purchase. Collins v. Cook, 238. 


GUARDIAN AND WARD. 

As a general rule a guardian cannot release a security belonging to 
his ward; yet upon his payment in full of all obligations to his ward: 
and becoming the owner of the debt affected by such release, his re- 
lease will be valid against him in favor of those acting upon the faith of 
such release. Dibrell v Smith, 447. 
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HABEAS CORPUS 
i RACTICE IN Su PREME Court, 36. : 
Appeal does not lie from the refusal of a district judge to grant a 
a of habeas corpus. Thomas v. The State, 6. 

2. When the application for the writ of habeas corpus shows that the ap- 
plicant is restrained of his liberty by a sheriff acting under a commitment 
issued by the District Court after trial and judgment of conviction for a 
felony, the writ will not be awarded. Lr Parte Hzell, 451. 


HOMESTEAD. 
CHARGE or Cour?, 7. 
Estates OF DECEDENTS, L), 16. 
~  Estorren, 2 

1. An indigent debtor can sell his homestead and acquire another with- 
out subjecting the abandoned homestead to his general debts, the vendee 
taking as against a judgment creditor who otherwise would have a =. 
ey v. Epperson, 162. 

2. Where a rural homestead has been designated and surveyed under 
the direction of the owner, after which his interest in the land adjoining 
was levied on and sold under execution to satisfy a judgment against 
him, the title of the purchaser cannot be defeated by a subsequent survey 
of the homestead, which was so made as to include the tract sold. 
Kent v. Beaty, 4490. 


INDICTMENT. 

1. See this case for an indictment for disturbing a congregation assem- 
bled for religious worship which was held good under Article 284 of 
the Penal Cede, before that article was amended by the act of April 238, 
1873.. Lockett v. The State, 4. 

2.. An indictment commencing, ** In the name and by the authority of 
the State of Texas, the grand jurors for the State of Texas, duly impan- 
neled, charged and sworn by the District Court of the e ounty of Rusk, 
in said State of Texas, to inquire of and present all crimes and offenses 
indictable by said District Court within the body of the county of 
Rusk, on their oath present,” and shown by the records to have been re 
turned into court, sufficiently shows that it was presented in a court hav- 
ing jurisdiction. J/udson v. The State, 12. 

An indictment charging that A. B. ‘‘did commit aid assault,’ 
otherwise good, is sufficient. Such use of the word ‘“ nd” for an will 
not be noticed on general exceptions, either on motion to quash or in 
arrest of judgment. Vartin v. The State, 19. 

4. The omission of the word ‘‘aforethought” in an indictment for 
an assault with intent to murder is not fatal.. The intent is sufficiently 
charged by the use of the words ‘‘ with intent to murder.” Id. 

In such indictment it is not necessary to state the instrument or 
means used. Jd. 

6. An indictment for assault with intent to murder is not defective for 
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INDICTMENT— Continued. 
failing to allege the instrument or means used, or the circumstances, or 
the particular place the assault was made. Biitick v. The State, 117. 

7. An indictment for an assault ‘‘ with intent éo &il/ and murder,” and 
otherwise in the usual form, is sufficient as charging an assault with in- 
tent to murder—rejecting as surplusage the allegation of intent to kill. 
Meredith v. The State, 480. 

8. See an indictment for assault with intent to murder held good. 
The State v. Walker, 485. 

9. The word ‘‘ range,” or ‘‘ accustomed range,” as used in Article 766a 
of the Penal Code, is a matter of local description, and, unlike a generic 
term requiring the species to be stated, it admits of proof under the 
general allegation without defining by averment the limits of the 
“trange.” ‘T'he State v. Thompson, 515. 

10. An indictment under Article 766@ of the Penal Code is sufficient 
if it follow the language of the statute defining the offense. Jd. 


INJUNCTION. 
JURISDICTION, 10. 


INNOCENT PURCHASER. 
FRAUD AND FRAUDULENT CONVEYANCES, 6. 


INSANITY. 
CRIMINAL PROCEDURE, 1. 
Eviwence, 5, 6. 
PRACTICE, 6. 


INTERVENOR. 
PLEADING, 5. 


JUDGMENT. 
AMENDMENT, 8, 4, 5. EstaTEs OF DECEDEKXTS, 3, 9. 
APPEAL, 4, 5, 6. Practice, 5, 11, 12. 

CRIMINAL PROCEDURE, 18. Promissory Notes, 1. 

1. A judgment rendered in a justice's court on March 5, 1859, on 
which executions had been regularly issued until October 27, 1859, and 
upon which, on the twenty-sixth of January, 1869, pluries execution was \ 
issued, was not dormant at the issuance of the last execution; the act of 
February 14, 1860, protecting the judgment until the repeal of that act 
on November 2, 1866; the stay law enacted by the Eleventh Legislature 
dispensing with acts of diligence until that law was adjudged unconsti- « 
‘tutional on the twenty-fourth of February, 1868; and the execution hav- 
ing issued within one year after the stay law was declared invalid. 

Boggess v. Howard, 153. 

2. While an execution sale made under a dormant judgment may bo 
avoided by the defendant in execution, a stranger cannot object to such ‘ 
execution, or to the title of the purchaser at such sale, in a collateral 

proceeding. Id. 
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JUDGMENT—Continued. 


8. Where a party in a collateral action claims under a sheriff's deed, 
the court cannot look into irregularities of the process or proceedings of 
the sheriff. Jd. 

4. This rule is, if not identical with a corollary from the elementary 
principle, that acts done under an erroneous judgment are valid and 
binding until they are reversed; and in this there is no practical difference 
where the matter is sought to be brought collaterally in question, whether 
the right claimed under it is made by a party ora stranger. Jd. 

5. Johnson v. Shaw, 33 Texas, 585, limited. Jd. 

6. A judgment in the Supreme Court, rendered April 28, 1859, affirm- 
ing the judgment below, with damages against the plaintiff in error, in a 
case in which the writ of error and error bond bear date 4th of same 
month, is not void. Black v. Epperson, 162. 

7. By the act of February 14, 1860, and the act of November 9, 1866, 
the vitality of all judgments in the District Court was extended for a 
term of ten years between executions. Ji. 

8. The judgment of the Supreme Court, April 28, 1859, against the 
plaintiff in error and sureties on the error bond, fixed a lien upon the 
lands in the county belonging to the plaintiff in error and his sureties; the 
issuance of executionsin June, 1859, on February 2, 1860, on September 
6, 1860, returned February 4, 1861, preserved the lien until the war; the 
war and the stay law of December 7, 1861, renewed and extended in 
December, 1863, enforced by military orders in 1865, protracted by the 
Convention of 1866, modified and renewed by the Legislature of 1866, 
and continued in practical effect until February 24, 1868 (when the stay 
law was declared unconstitutional), excused acts of diligence, and dur- 
ing thatterm such judgment lien was preserved. Jd. 

9. Scogin v. Perry, 32 Texas, 21, limited. Jd. 

10. See history of the stay measures and their effect from 1861 to 1868. 
Ta. 

11. When service of petition is accepted and five days notice waived 
by adefendant, and the petition is not filed by the first day of the term, 
no judgment by default can be taken at that term. Bridges v. Reynolds, 
204. 

12. Dicta discussed: Courts and the members thereof only responsible 
for the correctness of the judgment, not for the course of argument by 
which such conclusion is reached; that, to a great degree, is left to the 
judge writing the opinion. Smith & Cabiness v. Alston, 139. 

13. The opinion and reasoning for a judgment in the Supreme Court 
form no partof such judgment, nor isa judgmert of reversal remanding 
for a new trial final between the parties, nor conclusive of their rights. 
White, Smith & Baldwin v. Downs, 225. 

14. A moneyed judgment was rendered in the District Court in favor 
of minors, against B., an administrator, and his securities, in which, after 
the entry of judgment, the following language was inserted by the court: 
“‘The said A. have during this term to make an additional showing, if 
he can, whether he has paid said minors said amount here adjudged to 
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JUDGMEN T— Continued. 


be due them, or any part thereof.” After one term of the court had in- 
tervened, the report of the administrator coming on to be heard, he ex- 
cepted to the refusal of the court fo hear his report read to explain why 
he should not pay the judgment. //eld: 1. That the judgment rendered 
was final, and its validity not affected by the language inserted by order 
of the court after its entry. 2. That being a final judgment, not ob- 
jected to nor appealed from under the statute, the administrator could 
not at a subsequent term be heard to show that he should not pay the 
same, 3. That the judgment against the securitics, who were not par- 
ties, though irregular, will not be considered as cause for reversal on 
proceedings in behalf of the administrator, when that defect was not ob- 
jected to by him in the court below, nor assigned as error. J/armon v. 
Bynum, 324. 

15. In an action for specific performance of a parol contract for the 
sale of land, where the facts warrant a decree for plaintiff, the court 
should decree title to plaintiff with warranty and without any act to be 
done by the defendant. Robinson v. Davenport, 333. 

16. It is error to render a judgment for gold unless the petition alleges 
and the evidence estabiishes a contract to pay gold. Crawford v. Ha- 
good, 395. 


JUDGMENT CREDITOR. 


HoMESTEAD, 1. 


JUDGMENT LIEN. 


JUDGMENT, 8. 


JUDICIAL NOTICE. " 


The courts will take notice of the time for holding the District 
Courts. JIudson v. The State, 12. 


JURISDICTION. 


CONSTITUTIONAL LAw, 8. HABEAS Corpus, 2. 
EsTATES OF DECEDENTS, 1. INDICTMENT, 2. 


1. If there was no jurisdiction to affirm on certificate, the improvi- 
dent entry of affirmance would be void. There can be no judgment 
without jurisdiction to render it. JZouse & Co. v. Burnett, 346. 

2. An entry of affirmance upon a certificate of the district clerk that 
the judgment had been rendered in the court below, and appeal taken, 
was without jurisdiction and void, and should be so declared when 
called to the attention of the court. Jd. 

3. Jurisdiction defined to be the power by law conferred to determine 
causes concerning certain subjects and between parties legally before the 
court by process or notice, actual or constructive. Jd. 

4. To give the court jurisdiction to affirm on certificate it must be 
shown : 1. The final judgment below by acopy thereof. 2. Notice of 
appeal of record in the term when judgment was rendered, or in 
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JURISDICTION—Continued. 


cases of error the service of citation in error must be showii. 3. The 
perfection of the appeal, by giving bond in cases where the law requires 
bond to be given, or a bond for supersedeas or for costs in cases of error. 
And these facts must be shown by a certified copy of the judgment 
and notice of appeal, and the certificate of the district clerk should 
state in the exact terms of the statute when the appeal or writ of error 
was perfected. Jd. 

5. In order to give the Supreme Court jurisdiction in cases of appeal 
brought up on Certificate, whenever the transcript does not contain cop- 
ies of the proceedings sufficient of themselves to show that this court 
has jurisdiction of the case, then the transcript must at least contain a 
copy of the judgment and a certificate of the clerk, stating the time 
when the appeal was perfected, and in cases of writ of error stating 
the time when the citation in error was served on the defendant or serv- 
ice of it acknowledged. J/. & 7. C. R. W. Co. v. Greenwood, 361. 

6. The giving of an appeal bond by appellant, in the manner and 
within the time prescribed by law, is absolutely necessary to the jurisdic- 
tion of this court over the case. J/alloran v. 7. & N. O. R. R. Co., 465. 

7. A justice of the peace has no power to impose a fine for a larger 
amount than $100; nor is his jurisdiction, as defined by the act of Au- 
gust, 13, 1870, enlarged, in the absence of legislative action, by the 17th 
Section of Article 5 of the Constitution. He Parte McGrew, 472. 

8. Section 17 of Article 5 of the Constitution does not affirmatively 
confer jurisdiction on justices of the peace, but only permits their juris- 
(liction to be so extended as to embrace all cases less than felony when- 
ever the Legislature, acting under its general power of defining the juris- 
diction of justices of the peace, shall so provide. Jd. 

9. Everything must be presumed in favor of regularity in all things 
necessary to the jurisdiction of a court having exclusive jurisdiction 
of the subject. Black v. Epperson, 162. 

10. B. executed, with security, a bail bond in the sum of one thousand 
dollars, before a district judge, conditioned for his appearance before a 
justice of the peace to answer a criminal charge. JB. failing to appear, 
his bond was forfeited by the justice, who entered judgment for $1000 
nist against the principal and surety, which, after sez. fa. and default, 
was made final. Execution was issued on the judgment and lev- 
ied upon land, the sale of which was enjoined. The district attorney 
intervened and claimed a judgment for the State. Held: 1. That Article 
6284, Paschal’s Digest, which confers on justices of the peace power to 
take forfeitures ef bail bonds, is not restricted by Article 6280, but ap- 
plies to a class of cases not contemplated by the latter article, and which 
are not restricted as to amount. 2. That the justice of the peace 
had power to send his warrant to any county in the State, and it 
was the duty of the proper officer receiving to execute the same. 3. That 
he had pewer to forfeit the bail bond when the party failed to appear in 
accordance with its terms. 4. That a bond executed to secure the ap. 
pearance of the accused before the magistrate was not the character of 
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bond which the statute required to be returned to the District Court, 
though the penalty exceeded one hundred dollars. 5. That irregularities 
in the action of the justice were no ground for injunction while the 
remedy by appeal or certiorari existed. 6. That the judgment of the 
District Court, dissolving the injunction and rendering judgment in fa- 
vor of the State against the principal and surety in the bail bond for its 
amount, with ten per cent. damages for delay, was noterror. Garner v. a 
Smith, 505. 

11. The power of the District Court to order a sale of the specific 
property levied on not determined by this opinion, the question not 
being presented by the assignments of error.’ Jd. 


INDEX. 


JUSTICES OF THE PEACE. 
JURISDICTION, 7, 8, 10, 11. 

LAND. 
CONVEYANCE. EstTorre., 4. 
CONSTITUTIONAL Law, 4, 5, 6, 7. EVIDENCE, 17. 


EstaTEs OF DECEDENTS, 9, 10,13. JUDGMENT, 15. 

1. The acceptance by a son of a deed made to him by the father, 
which purports to convey title from the father to the son, and the as- 
sertion of ownership by the latter under such deed, does nut estop the 
son from asserting title to the same land by inheritance from his mother, 
unless the deed from the father was made in lieu of the son’s interest in 
his mother’s estate. Collins v. Box, 190. 

2. In a suit for the recovery of land under title derived through the 
father of intervenor (who is defendant) where the intervenor claims by 
title derived by inheritance from the mother, it is error to exclude evi- 
dence showing that the intervenor, after the mother’s death, had received 
by gift or settlement from the father more than his distributive interests 
in the mother’s estate. Jd. 

3. The failure to record, and subsequent destruction by the father of 
a deed made and delivered by him to his infant daughter, do not divest 
her of title in the land conveyed by such deed; nor does a subsequent 
deed by her father to a vendee, with notice, pass any title against the 
minor. Thomas v. Groesbeck, 530. 

4, Although such deed may not have been made as part of a partition 
between the father and heirs of his deceased wife of the community 
property, still the deed from the father conveyed the half-interest, which f 














interest, and the distributive share of the minor in her mother’s half, 
should have been recovered in the suit against’ the subsequent vendee. 
Ta. 


5. Nor will the minor be concluded by the fact that her father in- 
= | vested part of the money received from the sale in her name and for 
her benefit. Jd. 

6. The alternate or even sections of land reserved for the use of the 
State by the act of February 4, 1856, incorporating the Memphis, E} 
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LAND—Continued. . 
Paso and Pacific Railroad Company, when surveyed and delineated on 
the map of the district surveyor, ceased to be public land, and cannot 
again be regarded as a part of the public domain, so as to subject them 
to location. Kuechler v. Wright, 600. 

7. Such alternate or even sections were, by Section 3 of Article 10 of 
the Constitution of 1866, set apart as a part of the perpetual school 
fund of the State, and thus placed beyond the power of the Legislature 
to divert them to any other purpose. Jd. 

8. Section 6 of Article 9 of the present State Constitution also dedi- 
cates such alternate sections to school purposes, and no valid location of 
a land certificate could be made in pursuance of the act of August 12, 
1870, upon such alternate or even sections after they had been designated 
and surveyed under the railroad laws of the State. Jd. 

9. Section 5 of Article 10 of the present State Constitution cannot be 
construed to subject the ‘‘reserved sections” to location, but was in- 
tended to subject to location the ‘‘ odd sections” within the reserve of 


such railroeds as had not complied with the terms of their charters. 
Td. 


LANDLORD AND TENANT. 
CHARGE OF Court, 8. 


LEGAL TENDER. 
ConTRACT, 1. 


LETTER OF CREDIT. 

1. An instrument as follows : 

‘* BROWNSVILLE, March 16, 1870. 

‘‘The bearer hereof, Mr. Wm. Scanlan, is going through those parts 
with the object of purchasing mule stock. He leaves deposited ih my 
hands the sum of eleven thousand one hundred ($11,100) dollars, which 
sum I hold subject to his order. 

‘‘JoserH SAN Roman.” 
Held, a special contract, and not negotiable. Roman v. Serna, 306. 

2. Letters of credit are special contracts, not to be treated as negotiable 
in the full sense and proper meaning of that term, nor to be construed as 
actual acceptances of bills or orders drawn under them, but rather as 
agreements to accept such as may be drawn in good faith and within 
the limits of the credit or deposit specified. Jd. 

8. The exclusion by the court of evidence that the depositor had with- 
drawn his deposit upon which said paper was given, was error; so was it 
erroncous to instruct the jury that the possession of said paper was con- 
clusive evidence of the drawer having money on which he had authority 
to draw, unless it appeared from the evidence that the deposit had been. 
previously withdrawn. Jd. 


LEX FORI. 
Forerien Law, 1, 2, 3. 
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LIEN. 

IloMESTEAD, 1, 2. 

JUDGMENT, &. 

In case of an express lien or mortgage to secure the payment of differ 
-ent creditors, whose debts are due at the same time and are not by the 
mortgage or contract giving the lien placed on a different footing, neith- 
er of such creditors is entitled to a priority over the others, and in 
‘general all of such creditors are necessary parties in a suit to enforce 
the lien. WeDonough v. Cross, 251. 


LIQUIDATED DEMAND. 
CONTRACT, 1. 


LOCATIVE INTEREST. 
CONSTITUTIONAL Law, 4, 5, 6, 7. 


MANDAMUS. 

1. A mandamus will issue only when the duty to be performed is min- 
isterial ‘in its character; and when the duty is imposed upon the officer re 
quiring the exercise of judgment or discretion, a mandamus will not lie. 
Bledsoe v. Int. R. R. Co., 537. 

2. The word “ ministerial,” when applied to an official act, has refer- 
ence generally to an act done under authority of a superior ; and in this 
sense it could never apply to the chief executive witn respect to anything 
required by the legislative authority. Jd. 

3. The act of countersigning and registering the bonds by the Comp- 
treller contemplated by the charter of the International Railroad Com- 
pany was not a mere clerical or ministerial duty, but it was the duty of 
the Comptroller, as-well as of .the Governor, to see to it that the proper 
and necessary work to be done by the company before the bonds could 
issue under the law had been performed. Jd. 

4. The District Court has not the power or authority under the Con- 
stitution to compel an officer of the executive department of the gov- 
ernment to perform an official duty /d. 

5. Under the former Constitution the supreme executive power was 
vested in the Chief Magistrate; under the present Constitution it is 
vested in the entire body of magistracy composing the Executive De- 
partment, with the powers of each separately defined. Jd. 

6. A mandamus will lie to compel the Commissioner of the General 
Land Office to perform a mere ministerial duty. Muechler v. Wright, 
660. 


MANDATE. 
PRACTICE IN SUPREME CowrrT, 15, 17. 


MINORS. 
EVIDENCE, 1. 
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MORTGAGE. 

An instrument purporting to convey land which, upon its face, 
discloses that it was intended as a security that title should be made to 
another tract, and as indemnity against a lien on such other tract, is a 
mortgage, though it may recite that upon failure to discharge the lien 
the instrument shall ‘‘ remain in full force and virtue as a deed.” Beale 
v. Ryan, 399. 


MOTIONS. 
Estavres oF DECEDENTsS, 2. 


MURDER. 
CHARGE OF CouRT, 2. 
Crminat Law, 10. 
CRIMINAL PROCEDURE, 14. 
1. See facts held by the court to constitute a case of murder in first 
degree. Hudson v. T'he State, 12. 


NEW TRIAL. 
CRIMINAL PROCEDURE, 11. 


NOTARY PUBLIC. 
Evmence, 10. 


NOTICE. . 
CONVEYANCE, 1. . 
EstTaTEs OF DECEDEN’S, 11. 


OFFICER AND OFFICES. 

CrimINAL Law, 38. 

CRIMINAL PROCEDURE, 3, 4, 5. 

1. A mandamus will issue only when the duty to be performed is min- 
isterial in its character ; and when the duty is imposed upon the officer 
requiring the exercise of judgment or discretion, a mandamus will not 
lie. Bledsoe v. International R. R. Co., 587. 

2. The word ‘‘ ministerial,” when applied to an official act, has refer- 
ence generally to an act done under authority of a superior ; and in this 
sense it could never apply to the chief executive with respect to any- 
thing required by the legislative authority. Jd. 

3. The act of countersigning and registering the bonds by the Comp: 
troller contemplated by the charter of the International Railroad Com- 
pany was not a mere clerical or ministerial duty, but it was the duty of 
the Comptroller, as well as of the Governor, to see to it that the proper 
and necessary work to be done by the company before the bonds could 
issue under the law had been performed. J”. 


OFFSET. 
Estates OF DeceDENTs, 4. 
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PARTIES. 


Lign, 1. 
PRACTICE, 12. 
TENANT IN CoMMON, 2. 


PLEADING. 
ATTACHMENT, 2. Foreien Law, 2. 
CrimInaL Law, 6, 7, 8, 9. PRACTICE. 
EVIDENCE, 17. PRESUMPTIONS, 2. 


1. In a suit by an administrator for a debt due for property sold by 
him as administrator, te entitle the defendant to offset an approved claim 
owned by him against the estate, it is necessary that the answer show that 
defendant is the only creditor entitled to the fund to which he seeks to 
apply the offset ; or, if other creditors are interested in the fund, to state 
the extent and character of such other claims, so that the court may 
determine whether such relief can be allowed. Alford v. Smith, 77. 

2. While the court held an answer insufficient, and that exceptions to 
it were improperly overruled, yet the erroneous exclusion of material evi- 
dence offered to sustain such answer, held, to be ground of reversal. Id. 

3. See this case for improper exclusion of a deposition upon an an- 
swer of the witness which, taken literally, would render the testimony 
irrelevant. Id. 

4. In a suit by an administrator upon a note due the estate, the defend- 
ant cannot offset an approved claim against the estate without showing 
a necessity for the interposition of a court of equity to secure the ends 
of justice, or to prevent injury or oppression to the defendant. Rodd v. 
Smith, 89. 

5. In such suit it is error to allow the attorneys of the administrator 
to intervene, upon a contract with the plaintiff for a stipulated sum 
out of the recovery. Id. 

6. Fees for services as attorney for the administrator in resisting a mo- 
tion for his removal, if chargeable at all against the estate, should be es- 
tablished under the probate law; and they are subject to the same objec- 
tions, when presented by such attorneys, as other offsets pleaded by de- 
fendant in a suit by the administrator. Id. 

7. A plea tothe jurisdiction alleging the non-residence of the parties, 
and that the defendant had no assets in the State, not contradicted on 
the record, held to be good, and the action overruling it erroneous. 
Armendiaz v. Serna, 291. 

8. That garnishees had not answered as to their indebtedness to the 
defendant, and that a suit was pending by defendant against a resident 
of the State, who, in his answer as garnishee, had denied owing defend- 
ant, do not rebut the denial of assets made in the plea to the jurisdiction. 
Id. 

9. In a suit for specific performance of a parol contract for the convey- 
ance of land, a petition alleging payment of the purchase money, posses- 
sion of the land by the plaintiff, and valuable improvements madé there- 
on; and the further allegation that the defendant had refused to make titlo 
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PLEADING— (Continued. 
to the land in accordance with his contract ; held, sufficient on general 
demurrer. Robinson v. Davenport, 333. 
10. The effect of a general demurrer is to put in question the suffi- 
ciency of the facts alleged, not the manner of stating such facts. Id. 
11. When a charge of the court is complained of as being too gen- 
eral, but which is correct as far as it goes, the attention of the court be- 
low should be called to the point, so that the omission could be cor- 
rected, if proper. Id. 


» 





PRACTICE. 

APPEAL. Forerien Law, 1. 

AMENDMENT. JUDGMENT, 11. 

COMMITMENT. JURISDICTION, 10. 

CRIMINAL Law, lL. PLEADING, 11. 

CRIMINAL PROCEDURE. PRACTICE IN SUPREME CouRT. 

CONTINUANCE, 1, 2. PRESUMPTIONS, 3. 

Costs, 1. TENANT IN Common, 2. 

EVIDENCE, 12. 

1. Exceptions to the action of the court in overruling an application 
for continuance should be made to appear in a bill of exceptions, rather 
than in the shape of an order or judgment on the minutes. Bowman v. 
T he State, 8. 

2. See case held insufficient to authorize the district judge to admit 
to bail, under Paschal’s Digest, Article 2609, providing that a person 
in legal custody ‘‘ may be admitted to bail when it appears that any spe- 
cies of confinement will endanger his life.” TZ'homas v. The State, 6. 

3. Under the provisions of the Code of Procedure the objection that 
the grand jury was not legally constituted cannot be raised on a motion 

: in arrest of judgment. It can be urged by challenge, and in no other 
{ way. JIudson v. The State, 12. 

4. The recitation in the record of an oath administered to the jury, 
different from that prescribed by statute in criminal cases, is error, and 
fatal on appeal. Martin v. The State, 19. 

5. No judgment can be rendered against a surety on a bail bond un- 
less judgment be at the same time rendered against the principal; nor can 
judgment be entered against one surety when there is no judgment, or 
discontinuance, as to his co-surety. Brown v. The State, 49. 

6. It is the duty of the court in felony cases, where insanity is inter- 
posed as a defense, to instruct the jury upon the principles of law ap- 

plicable to the case, whether asked or not. TZ'homas v. T’ he State, 60. 
7. See this case for discussion of the practice in District Courts in 
matters of probate. Alford v. Smith, 77. 
8. It is not improper for the district judge to correct the statement of 
facts before his approval, when satisfied that any of the evidence has 
been omitted. Ming v. Russell, 124. 
9. Permission given by the court to amend pleadings after both par- 
ties have announced ready for trial, though an irregularity not warranted 
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by law, furnishes no ground for reversal, when no time is asked by the ws 
party objecting to meet a new issue presented by the amendment. —_ Col- the f 
lins v. Box, 190. filed 

10. The county record of deeds should not be taken by the jury in such 
their retirement to their room. Jd. eet 
11. In asuit on note which, according to its terms, was given for land, fn 
if the petition correctly describe the land, and the defendant fail to an- 3. 
swer, judgment by default may be rendered foreclosing the vendor's lien the 
and directing the sale of the land, without the intervention of a jury. ate 
Bridges v. Reynolds, 204. she 
12. But if it appear from recitals on the face of the note that the land f 4 
had been conveyed by the purchaser to a third party before the execu- seth 
tion of the note, no judgment ordering a sale of the land should be ren- -" 
dered in a proceeding to which the second purchaser is not a party. Id. Ay 
13. It is not error to submit special issues in a charge to the jury if : 
they be given in a clear and proper form on the issues raised by the lay 
pleading. Collins ¥. Cook, 238. fre 
14. Where improper evidence has been admitted without objection, by 
it is the duty of the party whose interests are jeopardized by it to move Al 
that it be excluded from the consideration of the jury; if this isnot done, 
the objection to its admission, raised for the first time on motion for a et 
new trial, will not be considered on appeal. Jd. be 
15. If a cause of action appear under the laws of the forum, the de- 
murrer thereto should be overruled. Armendiaz v. Serna, 291. tt 
16. When a charge of the court is complained of as being too general, - 
but which is correct as far as it goes, the attention of the court below 7 


should be called to the point, so that the omission céuld be corrected, if 
proper. Robinson v. Davenport, 333. 

17. The action of the court below overruling a motion for continuance 
must be excepted to, and bill of exceptions taken, or the appellate court 
will not revise such action. Morris y, Files, 374. 

18. It is improper to incorporate in the transcript an affidavit for con- 
tinuance unless it be included in a bill of exceptions to the ruling of 
the court thereon. Jd. 

19. On a trial involving title to land, when the question is presented 
whether an instrument in evidence is a deed or mortgage, it is the duty 
of the court to construe the instrument in charging the jury, and instruct 
them as to its legal effect. Beale v. Ryan, 399. 
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PRACTICE IN SUPREME COURT. 

APPEAL, 9. 

JURISDICTION, 1, 2, 3, 4. 

PRActIcE, 17, 18. 

1, An agreement of counsel as to what the charge of the court was 
on the trial of a cause will not be regarded by this court on appeal, 
when the same is not authenticated by the approval of the district 
judge before whom the case was tried. Lockett v. The State, 4. 
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PRACTICE IN SUPREME COURT—Cvntinued. 

2. On appeal from a final judgment against the sureties on a bail bond, 
the fact that the bond does not appear from the transcript to have been 
filed among the papers in the cause is no ground for reversal when no 
such defense was made in the court below, if the bond be substantially 
set forth in the judgment v/s and the seire facias. Brown v. The 
State, 49. 

3. Nor can the fact that no formal approval of the bond was made by 
the sheriff be ground for reversal, if it appear that the bond was returned 
into court by the sheriff who took it; the taking of the bond by the 
sheriff and its return into court is a substantial approval. Jd. 

4. While the court held an answer insufficient, and that exceptions to 
it were improperly overruled, yet the erroneous exclusion of material 
evidence offered to sustain such answer, /eld, to be ground of reversal. 
Alford v. Smith, 77. 

5. Though an instruction of the court may fail to presert properly the 
law of the case upon a question involved in the suit, yet, if it be plain 
from the evidence that the jury was not and could not have been misled 
by it to the injury of appellant, it will afford no ground for reversal. 
Albright vy. Corley, 105. 

6. An affidavit filed in this court, having for its object to discredit a 
statement of facts made out and signed by the judge who tried the case 
below, cannot be regarded. Id. 

7. Since the ratification of the amendments to the Constitution, on 
the twenty-fourth of January, 1874, the allowance of an appeal in 
criminal cases by one of the justices of the Supreme Court is unneces- 
sary. Smyril v. T’he State, 121. 

8. When the time for perfecting an appeal from a judgment of the 
District Court rendered in a criminal cause had not expired before the 
twenty-fourth of January, 1874, the party was entitled to an appeal, 
without its previous allowance by one of the justices of the Supreme 
Court; he was relieved by the ratification of the amendments to the 
Constitution on that day from the condition previously annexed to his 
remedy. Jd. 


- 


9. This court will not entertain a motion presented at a former term 
to reform the decree or to correct the opinion rendered at such former 
term. Simith & Cabiness v. Alston, 139. 

10. Nor will a general order of the former term continuing all cases 
not otherwise disposed of, have the effect of continuing such motion, 
or of conferring jurisdiction upon the court at the succeeding term to 
alter or reform such judgment. /d. 

11. Dicta discussed: Courts and the members thereof only responsible 
for the correctness of the judgment, not Tor the course of argument by 
which such conclusion is reached; that, toa great degree, is left to the 
judge writing the opinion. Jd. 

12. The ‘‘injured female,” in prosecutions for seduction, is not a com- 
petent witness for the prosecution; but if her testimony is not objected 
to when offered, or its introduction insisted on in a& motion for a new 
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PRACTICE IN SUPREME COURT—Continued. 
trial, the defendant will not be allowed to complain in the Supreme 
Court. Cole v. The State, 147. 

13. In trials for felony the court is required to charge distinctly the 
law applicable to the case, whether asked or not; and a failure to do so, 
apparent on the record, is ground of reversal, whether assigned as error 
or not. Id. 

14. After an order dismissing the writ of error, plaintiff was allowed 
until the next term to file a new error bond. Doggess v. Howard, 158. 

15. The official notice of the action of the Supreme Court to the dis- 
trict clerk after the writ of error has been perfected, is the mandate, and 
until the mandate is filed the clerk cannot issue execution; therefore, the 
issuance and filing of the mandate will be presumed, from the issuance 
of executions upon a judgment in the District Court, after the same 
has been affirmed on error. Black v. Epperson, 162. 

16. Prior to the repeal, January 28, 1860, of the 6th Section of the act 
concerning proceedings in the Supreme Court (Paschal’s Digest, Articles 
1583-1592), and under the repealed section, it was the duty of the plain- 
tiff in error to file the record within forty days after the perfection of 
his process in error, and the practice in this case was in accordance with 
the law in force at the date of said judgment in the Supreme Court. 
fa. 

17. There is no prohibition on the issue of a second mandate, and 
the issuance of one is not inconsistent with the fact of a former one. 
Ta. 

18. When a reversal of a judgment in a criminal case is sought on 
account of alleged error in overruling an application by defendant for 
continuance, exceptions should have been taken to the action of the 
‘court on the application. Jones v. The State, 188. 

19. When the accused fails to take exceptions to the action of the 
court in overruling an application for continuance, and afterwards an- 
nounces ready for trial, and the evidence for the State establishes beyond 
question the commission of the. offense, this court will not decide that 
there was error in overruling the application. Jd. 

20. While, in every question of disputed fact, any party interested in 
the estate or administration shall, on demand, be entitled to a jury, it 
must clearly appear, that the party demanded a jury upon the trial of 
such issue, to entitle him to a reversal of the action of the court below 
for the want of a jury trial. Leaverton v. Leaverton, 218. 

21. Where improper evidence has been admitted without objection, it 
isthe duty of the party whose interests are jeopardized by it to move 
that it be excluded from the consideration of the jury; if this is not 
done, the objection to its admission, raised for the first time on motion 
for a new trial, will not be considered on appeal. Collins v. Cook, 238. 

22. This court will not examine a record in another suit to ascertain 
an important fact which should be shown in the record under conside- 
ration. Armendiaz v. Serna, 291. 

23. A motion to dismiss for want of an error bond, under Article 1517, 
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Paschal’s Digest, where a supersedeas bond appeared in the record, over- 
ruled. That article does not require a cost bond where a supersedeas 
bond has been given. Jd. 

24. The appellate court wiil not set aside a verdict where there is evi- 
dence to support it, and not sufficient preponderance egainst it to author- 
ize this court to say the verdict is wrong, or against the law and evi- 
dence. Robinson v. Davenport, 333. 

25. See discussion of facts insufficient to allow the transcript to be 
filed after the time prescribed by statute. House & Co. v. Burnett, 346. 

26. Without a statement of facts, an assignment of error that the ver- 
dict is not sustained by testimony will not be noticed unless error going 
to the foundation of the action be manifest on the record. Morris & 
Morris v. Files, 374. ; 

27. A remittitur of damages held to be excessive after the reversal 
by Supreme Court does not authorize the appellee to claim an affirm- 
ance of the judgment. Chadwick v. Meredith, 380. 

28. Exceptions to depositions must be preserved by bill of exceptions, 
to be revised in the appellate court. Cundiff v. McLean & Miller, 391. 

29. A plea in abatement will not be considered on appeal or error un- 
less the attention of the court below was called to it and a ruling thereon 
obtained. Beale v. Ryan, 399. 

30. Errors committed in the court below will not be madea cause for 
reversal of judgment unless they are distinctly specified in the assign- 
ment of errors. Coburne v. Poe, 410. 

31. The exception to this rule heretofore announced, ‘* That objections 
which go to the foundation of the action will be considered, though not 
specially assigned as error,” limited to those cases where the matters of 
error are so obvious thatthe court would be doing injustice to sanction 
the judgment rendered below. Id. 

32. Objections to the venue of a cause, made for the first time on a mo- 
tion for new trial, and based on the alleged unconstitutionality of the act 
creating the county in which the cause was tried, will not be con- 
sidered on appeal. Beazley v. Denson, 416. 

33. Though an appellant who has failed to object to instructions on 
the trial cannot generally avail himself of error in the charge on appeal, 
yet when the verdict of the jury has been made to turn upon an erroneous 
charge, and the judgment upon the merits is thus founded in error, it 
will be reversed, though the charge was not complained of at the time. 
Id, 

34. A motion to dismiss an appeal because no appeal bond has been 
filed in accordance with law will not be considered unless the motion 
be made in accordance with Rule 26 of this court. Murchison v. Holly, 
489. 

35. All errors not assigned will be considered as waived, and when no 
errors are assigned the appeal will be dismissed. Jd. 

36. When the return to the writ of habeas corpus disclosed that the 
magistrate in assuming to finally try the relator, who was charged with 
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crime, had exceeded his jurisdiction, this court will examine witnesses 
concerning the accusation. Mr Parte MeGreic, 472. 


PRESUMPTIONS. 

JURISDICTION, 4. 

Writ, 1, 2. 

1. Inasuit upon promissory notes, payable in dvllars, where the defense 
pleaded is that by parol agreement they were payable in Confederate 
notes, it is not error to instruct the jury that the legal presumption is 
that the notes are payable in other currency than Confederate notes. 
Cundiff v. Campbell, 142. 

2. The production in evidence by a plaintiff of the note upon which he 
sues as assignee raises a prima facie presumption of the truth of an 
averment in his petition that it was transferred to him before maturity ; 
but no such presumption can exist in the absence of such an aver- 
ment. Coburne v Poe, 410. 

3. The presumption is in favor of the correctness of the ruling of the 
court in overruling a motion for continuance, unless the error is mani- 
fest by a bill of exceptions. Meredith v. The State, 480. 


PRINCIPAL AND SURETY. 

PRAcTICcE, 5. 

1. Upon an aflirmance, on appeal or error, of a judgment, and against 
the sureties on the error or appeal bond, such surety, being liable, may 
at any time pay the judgment, and thereby become subrogated to all the 
rights of the creditor at the time of such payment. lack v. Epperson, 
162. 

2. The liability of the securities on a replevy bond executed in proceed- 
ings under a distress warrant is limited to the amount found to be due 
on the claim to secure which the distress warrant was issued, and the costs 
of the suit; they are not liable to the extent of their bond for any other 
amount for which judgment may be rendered against their principal in 
the same proceeding. Cramford v. Hagood, 395. 


PROBATE COURT. 
i Estates 0F DECEDENTS. 
PROMISSORY NOTES. 

EVIDENCE, 18. 

PRESUMPTIONS, 1. 

1. A promissory note which binds the maker to pay “in gold, or its 
equivalent in United States currency,” entitles the debtor to pay either 
in gold or United States currency in amount equal to the value of the 
gold at the maturity of the debt, at the debtor's option ; but if the 
debtor fail to make a tender in currency, upon suit judgment may be 
rendered against him for gold, as a liquidated demand. without the 
intervention of a jury. ridges v. Reynolds, 204. 
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PROMISSORY NOTES—Continued. 


2. A promissory note was given for a claim in the hands of attor- 
neys for collection, and which was not surrendered by the attorneys, but 
retained by them, with consent of the maker of the note; the subsequent 
and unauthorized acts of such attorneys in collecting the claim would 
net put the other party in default, nor could such facts be pleaded as a 
defense in a suit upon such note brought by an endorsee. Cundiff v. 
McLean & Miller, 391. 


3. It was error to charge the jury that a recovery could not be had’ 


upon such note if the attorneys had not surrendered the claim; asubstan- 
tial compliance, accepted and acted on by the parties, would be a suffi- 
cient consideration to entitle the holder of such note to recover. /d. 


PUBLIC DOMAIN. 


CONSTITUTIONAL Law, 4, 5, 6, 7. 


PURCHASER. 


VENDOR’s Lien, 10. 


PURCHASER IN GOOD FAITH. 


FRAUD AND FRAUDULENT CONVEYANCES, 6. 


RAPE. 


CRIMINAL Law, 20. 

1. In a prosecution for rape, the character of the prosecutrix for chas- 
tity may be impeached by general evidence of her reputation, and not by 
evidence of particular instances of unchastity; nor can she be interro- 
gated as to a criminal connection with any other person except as to her 
previous intercourse with the prisoner himself ; nor is such evidence of 
other instances admissible. Pefferling v. The State, 486. 

2. While recent complaints by the person injured, her state and appear- 
ance, marks of violence, and the condition of her dress, shortly after the 
alleged injury, may be proven as original evidence, it is error to admit as 
such the particulars of the complaint and the detailed statements of the 
injured party. Such testimony is limited to the purpose of supporting 
the veracity and accuracy of the prosecuting witness, if attacked. Td. 

3. See facts held insufficient to justify a charge alone upon the offense 
of rape, omitting the distinctions between such crime and the minor of- 
fenses included in the indictment. Jd. 

4. To constitute an assault with intent to commit rape, there must be 
an intent, where force is used, to accomplish thereby the carnal know]- 
edge of the woman by such force and against her consent. Id. 

5. See this case for discussion of the offenses included under the 
charge of assault with intent to commit rape. Jd. 

6. In prosecutions for rape, where the testimony of the injured party 
is unsupported by other evidence, it weakens her credit, but how far 
she is to be believed is left to the jury. Goss v. The State, 520. 
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REASONABLE DOUBT. 
CRIMINAL Law, 4. 


REGISTRATION. 
CONVEYANCE, 1. 
EvIpENcE, 10. 
LAND, 3. 


RELEASE. 
GUARDIAN AND WARD, 1. 


REMITTITUR. 
PRACTICE IN SUPREME Court, 27 


REPLEVY BOND. 
PRINCIPAL AND SURETY, 2. 


RES ADJUDICATA. 
The opinion and reasoning for a judgment in the Supreme Court form 
no part of such judgment, nor is a judgment of reversal remanding for 
a new trial final between the parties, nor conclusive of their rights. 
White, Smith & Baldwin v. Downs, 225. 


SCHOOL FUND. 
CONSTITUTIONAL Law, 5, 6. 


SEARCH WARRANT. 
CRIMINAL Law, 3. 


SEDUCTION. 
PRACTICE IN SUPREME CouRT, 12 
CRIMINAL PROCEDURE, 11., 


SELF-DEFENSE. 


CRIMINAL Law, 10. 


SEPARATE PROPERTY. 

While the laws of Spain and Mexico remained in force in Texas as to 
descent and distribution, the increase of cattle inherited by the children 
as part of the community of the deceased mother became, during the 
minority of the children, the separate property of the surviving father, 
and prior to the introduction of the common law (March 6, 1840) there 
was no statute changing the rights of the father in such property. 
Sparks v. Spence, 693. 


SHERIFF'S DEED. 
JUDGMENT, 3. 


SHERIFF'S RETURN. 
EVIDENCE, 11. 
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SPECIAL ISSUES. 
PRACTICE, 13. 


SPECIFIC PERFORMANCE. 
JUDGMENT, 15. 
PLEADING, 9. 


STATEMENT OF FACTS. 
PRACTICE, 8. 


STATE POLICE. 
CRIMINAL PROCEDURE, 3, 4, 5. 


STATUTE OF FRAUDS. 
FRAUD AND FRAUDULENT CONVEYANCES. 


STAY LAW. 
JUDGMENT, 1. 


STOCK LAW. 


CrrmMInaAL Law, 15, 16, 17, 18. EVIDENCE, 15. 
CRIMINAL PROCEDURE, 9, 10. INDICTMENT, 9, 10. 
SUBROGATION. 


PRINCIPAL AND SURETY, 1. 


SUPREME COURT CLERKSHIP. 

1. The clerk. appointed by the Supreme Court on the eighth of De- 
cember, A. D. 1873, is continued in office by virtue of that appoint- 
ment, notwithstanding the amendments to the 2d, 3d and 4th Sections 
of Article 5 of the Constitution, which effected a radical change in the 
constitution of the court by changing the number of persons compos- 
ing it as well as their tenure of oflice. Supreme Court Clerkship, 1. 

2. The tenure of office of the clerk of the Supreme Court is deter- 
mined by the 5th Section of Article 5 of the Constitution, which was 
in no respect affected by the adoption of the Constitutional Amend- 
ments. Jd. 

3. He derived his appointment, not from the members of the court 
as individual officers, but from their official action as the ‘‘ Supreme 
Court.” Id. 


TENANT IN COMMON. 

VENDOR’s LIEN, 9. 

1. The holder of the one of several notes given to the several devisees 
for the share to each respectively (title bond only having been executed 
to the vendee), having taken possession, after maturity of the notes, of 
part of the land, could not be evicted by one of the other tenants in 
common, nor by one holding under proceedings to enforce the payment 
of one of the other notes against the land. McDonough v. Cross, 251. 
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TENANT IN COMMON—Continued. 

2. In an action by one claiming the whole tract of land, under pro- 
ceedings by one of several devisees holding such notes, the other de- 
visees, or those holding such notes given to such devisees, could prop- 
erly intervene and set up their rights. Jd. 


THEFT. 
Crmmxat Law, 5. 
CRIMINAL PROCEDURE, 2. 
EVIDENCE, 7, 15. 


TRIAL BY JURY. 
ConFEssIon, 1, 2. PRACTICE, 3, 11, 14. 
EVIDENCE, 13. PRACTICE IN SUPREME Court, 20. 
See opinion in this case for facts concerning the misconduct of a 


jury which are pronounced inconsistent with a pure administration of 
law. Beazley v. Denson, 416. 


VENDOR AND VENDEE. 
CONVEYANCE, 2. 


VENDOR'S LIEN. 
EsvATEs OF DECEDENTS, 17, 18. 
PRAcTICE, 11. 
1. The vendor’s lien arises by implication as a natural equity creating 
a constructive trust in the vendee, that he should not keep the estate 
without paying for it; it arises and exists at the time of the sale, and 
results from the sale on credit without security. White, Smith & Bald- 
win v. Downs, 225. 
2. The transfer by delivery of a note secured by the vendor's lien, 
payable to bearer, passes the lien. Jd. 
3. The transfer of a note payable to bearer, and secured by the ven- 
dor’s lien as collateral to secure a less sum than the note so transferred, : 
carries with such transfer the lien, and also the right to priority of pay- 
ment out of the sum realized on such collateral and the security therefor. 
Td. 
4. The vendor's lien is not lost by an unsuccessful suit by attachment 
upon other property, nor as between parties by any mere failure to sue. 
Ia. 
5. A failure to obtain satisfaction at law has never been held good 
cause for refusal of equitable relief. Jd. 
6. The priority of payment out of a note and its security, which 
passes by the transfer of a note payable to bearer, and Secured as collat- 
eral to secure a less sum, can be enforced as to the security against a lien 
of equal standing retained by the party so transferring such collateral. 
Ia. 
7. See discussion of facts in legal proceedings with reference to dili- 
gence in asserting claims against an estate and against a security by one 
holding such claim as collateral. Jd. 
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VENDOR'S LIEN—Continued. 

8. The vendor's lien is an implied lien, a mere equity, incident to the 
contract for the sale of the land, if the purchase money be not secured 
otherwise ; but if an express lien is retained, or other security taken, 
unless it clearly appear that the implied lien is also retained, it is to be 
taken as waived. McDonough v. Cross, 251. 

9. While, as a general rule, the diligent creditor may have advantage 
over others of equal standing otherwise, still the vendor’s lien for the pur- 
chase money due one of several vendors for his undivided interest in the 
land sold can only attach to his own interest in the land, nor can it be en 
forced against the share of any of the other tenants in common holding 
a like security. Jd. 

10. The vendor’s lien is not affected by a mere change in the form of 
the security, and may be enforced against a purchaser at execution sale 
with notice of the lien. Dibrell v. Smith, 447. 


VENUE. 
PRACTICE IN SUPREME Court, 382. 


VERDICT. 
CHARGE OF CouRT, 9. 
CRIMINAL PROCEDURE, 7 


VOID AND VOIDABLE. 
JUDGMENT, 4, 6. 


WILLS. 

BURDEN OF PROOF, 1. 

EstTATEs OF DECEDENTS, 6. 

1. The presumption in favor of the sanity of the maker of a deed or or- 
dinary contract does not apply on the probate of a will. Beazley v. Den- 
son, 416. 

2. When the estate is disposed of by will changing the course of de- 
scent and distribution, proof of the mental capacity of the testator has 
always been exacted as essential to the establishment of the will. Jd. 


WITNESS. 
Rare, 6. 


WRIT OF ERROR. 
PRACTICE In SuPREME Court, 14, 15, 16, 23. 





